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THE SEOONJ) EDITION. 


In preparing the second edition of this volnmo for the press, 
r have inndo some slight changes both in the Introduction and 
in tlio Notes. These changes consist almost entirely in the 
removal of passages embodying theories on tlio history or in- 
torj)rotation of Roman law which are not sufBciently supported 
by evidence to require notice in a commentary on an olemen* 
lary treatise. I have endeavoured, in a work which is only 
intended for those who are unacquainted with Roman law, to 
biato nothing hut what a beginner can understand, and to 
avoid as much as possible all difficult and controverted points. 

I must repeat what I stated in the Preface to the first edition, 
that, in preparing this volume I have boon under obligations 
to the French edition by Ortolan so groat as to call for tho 
amplest acknowledgment. I have also derived great assist- 
uiico from tho edition by Duoaurroy, and from the ‘ Manuel 
du Droit Remain' of Lagrange, as well os from tho ‘ Oom- 
montaries * of Warnkoonig, and the ‘ Institutes' of Puchta. 
In tho Introduction I have embodied much that was suggested 
by tho ‘ Histoire do lu Legislation Romaino,' and tho * G6n6- 
ralisation du Droit Remain ’ of Ortolan, nud by the first 
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PREFACE. 


volume of the ‘ Institutes ’ of Puchta. In the translation I 
have been greatly assisted by the French translations of Ortolan 
and Ducaurroy, as well as by the translations in English of 
Harris and Cooper. , ’ 


Under each paragraph of the text I have placed references 
to the parallel passages of the ‘Institutes’ of Gains, of the 
‘Digest’ and the ‘Code.’ These references are nearly the 
same as those given in the ‘ Juris Civilis Enchiridium.’ The 
text is almost the same throughout as that given in tlic 
‘Corpus Juris,’ edited by the Kricg^'ls, Lcipsio, 1818 . 




INTRODUCTION. 


Ohjfct of the 1. The legislation of Justinian belongs to tlio 
LitroihiUion. pej.iQ(i of tliG Listory of Roman law. Dur¬ 

ing the long space of preceding centuries the law had under¬ 
gone as many changes as the State itself. The Institutes of 
Justinian embody principles and ideas of law which had been 
tliG slow growth of ages, and which, dating their first origin 
back to the first beginning of tlie Roman people, had been only 
gradually unfolded, modified, and matured. It is ns impossible 
tck understand the Institutes without having a slight knowledge 
of the position the work occupies in the history of Roman law 
as it is to understand the history of the Eastern Empire with¬ 
out having studied that of the Western Empire and of the 
Republic. Many, also, of the leading principles of Roman 
law contained in the Institutes are unfamiliar to the English 
reader, and though they may be learnt by a perusal of the 
work itself, the reader, to whom the subject is new, may be 
glad to anticipate the study of details by having placed before 
him a general sketch of the part of law on which he is about 
to enter. It is'proposed, therefore, in this Introduction, to 
give first an outline of the history of Roman law, and then an 
outline of Roman private law. Each, however, will only be 
given with the very moderate degree of fulness proper to a 
sketch intended to bo merely a preliminary to the study of tlie 
Institutes. 
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HISTORY OF ROMAN LAW. 

2. However obscure may be the history of 
^orl^iome Rome, we cannot doubt that Roman 

ThePoimlus, citizens were, from a very early period, com¬ 
posed of two distinct bodies, the populus and 

the p/dbs, of which the first alone originally possessed all poli¬ 

tical power, and the members of which were bound together by 
peculiar religious ties. Nor can we have any reasonable doubt 
about the general features of the constitution of the p^^iihia. 
Whatever may have been their origin, it consisted of three 
tribes. The tribe was divided into ton curue, and each curia into 
ten decnriie; another name for a deruria w'as a f/onx, and it 
included a great number of distinct fiunilies, united by having 
common sacred rites, and bearing a common name. It was 
not necessary that there should be any tie of blood between 
these diflerent families, in order that they should form part of 
the same,^6v/6’; but a pure unspotted pedigree, ancient enough 
to have no known beginning, was claimed by every ufeinber of a 
geiis^, and there was a theoretical equality among all the mem¬ 
bers of the whole tribe. The heads of the different families in 
thc.se hundred geutex met together in a great council, called 
the council of the curies {comitia ciiriata). A smalh'r body 
of one hundred, answering in number to geutax, and called 
the senate, was charged with the office of initiating the nionj 
important questions submitted to the great council; and a king, 
nominated by the senate, but chosen by the curies, presided 
over the whole body, and was charged with the functions of 
executive government. 

lieHgiom populus was also bound together by strong 

system. religious ties. What was most peculiar in the re¬ 
ligion of Rome was its intimate connection with the 
civil polity. The heads of religion were not a priestly caste, 

* Oentde'i sunt, qui inter se eodem nomine sunt; tion est satis: qui ah 
inyenuis oriundi swrU .* ns id quidem satis est .• quorum inajorum nemo 

servitutem sernvit: ahest etiam nunc qui capite non sunt deniiwuti. _ 

Ci^’ERo, Topic 6. 
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but were citizens, in all other respects like their fellows, except 
that they were invested with peculiar sacred offices. The king 
was at the head of the religious body; and beneath liim were 
augurs and other functionaries of the ceremonies of religion. 
The whole body of the pojmlus had a place in the religious 
system of the State. The mere fact of birth in one of the 
familio} forming part of a genu gave admittance to a sacred 
cij’clc which was closed to all besides. Those in this circle 
were surrounded by religious ceremonies fi*om their cradle to 
their grave. Every important act of their life was sanctioned 
by solemn rites. Every division and subdivision of the State 
to which they belonged had its own peculiar sacred ceremonies. 
The individual, the family, the gens^ w'ere all under the guar¬ 
dianship of their respective tutelary deities. Every locality 
with which they were familiar w'as sacred to some patron god. 
The calendar w’ns marked out by the services of religion: the 
])lcasurc of the gods arranged the times of business and leisure, 
and a constantly-superintending Providence watched over the 
counsels of the State, and showed, by signs which the wise 
could understand, approval or displeasure at all that was under¬ 
taken. 

, , ' 4. By the side of this associated body there was 

The Plebs. , , t. i o 

another element or the btate, occupying a position 

very different from that which was occupied by this privileged 
community. The probably formed by the inhabitants 

of conquered towns being brought to Rome; perhaps also by 
the influx of voluntary settlers. These new-comers, or, if we 
arc to suppose that the plehs was coeval with the jiopuius, 
these strangers, remained without the political circle which 
included the poj)ulus. They belonged to no getif,- had no place 
in the conniia, no share in the legislative or executive govern¬ 
ment; ns little had they any share in tlie jns sacrum. They 
were as much excluded from the pale of the peculiar divine 


* Tho position of tho plebeian families included in the gentes was so 
exceptional, and is so obscure, that we need fiot qualify the general 
statement that the plebs did not belong to a gem, especially if the expres¬ 
sion in the text is considered as referring to the early times of Rome. 
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4 


INTKODUCTION. 


liiw OS from tliiit of the peculinr public law of the ruling body. 
Even the Servian constitiilion, and the formation of the thirty 
tribes, laid the foundation of future change, rather than altered 
in early times the basis on which existing institutions were 
founded. The centuries opened to the lilehs a door to political 
power by making the two orders meet on the common ground 
of a graduated scale of property; and the constitution of the 
thirty tribes marked off the inhabitants of the town and country 
into small local divisions, in the comitia of which the plcha had 
of course the preponderance. But though the comitia ceutii- 
riata took away ultimately almost all political power from the 
comitia curiata, and the comitia trilnita formed a rallying 
point for a plebeian party, still the old relations of the different 
members of the body politic remained, in theory at least, long 
unimpaired. The curies alone could give the I'oligious sanction 
which was indispensable to the validity of the resolutions of 
the centuries, and the [tlehs was as much as ever excluded from 
admission into the body of the popuhis, fenced round with its 
impassable wall of religious privileges. 

5. TJiero could be very little direct hiw- 
Leaislation In ^ l . , 

early Rome. making, except to meet temporary emergencies, 
in such a community as early Home. What 
lavrs were made, were first proposed, arranged, and determined 
on by the Senate, under the guidance of its chief magistrate, 
the king, and then submitted to the highest source of power, 
\\\c comitia curiata. After the institution of the centuries, the 
comitia centuriata gradually succeeded to the political pow^r of 
the curiata, and the curies only met to give a formal religious 
sanction to the resolutions of the centuries. The king pub¬ 
lished regulations on matters that fell exclusively within his 
province as pontifex maximus, and a collection of these Icycs 
regies, which were probably nothing more than by-laws for the 
conduct of religious ceremonies, was made, or said to bo made, 
by Papirius, who lived in the time of Tarquinius Superbus*-. 

* There is no reason to doubt that Papirius was a real person (Dionys. 
iii. 3(5). But when Pomponius speaka of his collection as the jus civile 
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G. The king was the supreme judge in all causes. 
Judges, ^ criminal trial, the accused were a member 

of the iwpulus, he could appeal from the king to the comitia 
curiata. If the accused were a plebeian, he liad no tribunal 
to which he could appeal, until, shortly after the expulsion of 
the kings, the Vnlei’ian laws gave an appeal to a comitia of 
wl)ich the 2 )h hs formed a ^iart. Civil causes were decided by 
ilic king in his quality of ponlifex maximus, or by the sub¬ 
ordinate giontifices acting under him, as all the private law of 
tlio popidus was so mixed up with the sacred law, that it was 
part of the duty of a poulifex to know and guard its pro¬ 
visions 

7. After the expulsion ol^the kings, the 

Posthon of the struggle between tlie plchs and the populus 

Plehs after the ^ t 

e.rp/ihfou of became gradually more and more serious. 

the Jungs. ]3esides the right of ajipcal to the centuries 
secured by the /e.i' Valeria in every case -when 
a citizen was condemned to death, the secession to the Aveu- 
tine in 200 A.u.c. wrung from tlm ptaires a cancelment of ex¬ 
isting debts, and tlie creation of tribunes, at first two in number, 
and afterwards ten, to defend the plehs. These champions of 
tlio lower order of the State gave great additional importance 
and strength to the comitia frihata, as having to elect magis¬ 
trates, protected tlicmselves by a sacred character, and specially 
commissioned to maintain the interest of so large a body of 
their fellow-citizens. Jlut the plehs had to struggle with an 
evil which no partial remedies could meet. There w^as no body 
of.laws to which they could appeal in case they were wronged. 
The whole administration of the law's w'ns in the liands of the 
patricians, and there was no appeal from the decision of the 
magistrate except in cases where life was at stake, or unless 
the injury, inllictcd by wilful perversion of the law, was great 
enough, as in the memorable instance of Virginia, to rouse the 

papiritnwm (1). i. 2. 2. 2), he probably ascs the term not with reference 
to the real work of Papirius, bat to a work composed towards the end of 
the rcpablic by Grauius Flaccus, 2)e Jure Vapiriano (D. 1. IG. 144). 

* I>. i. 2. 2. (J. 
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wronged to the redress of pliysical force. Many of the rights 
whicli theoretic.ally belonged to the plebeians as having the 
same private law with the popular, were practically denied 
them. At last, a sueecssful revolution enabled the plehsi to 
insist on a changed form of political government, which might 
open tljc door of power and office to the members of their own 
body, and supply a machinery for the pi’cparation of a fixed 
and permanent body of law. The ])ecemviratc, superseding 
and incorporating into itself every other magistracy, and com¬ 
posed of an equal number of patricians and plebeians, was 
formed for the purpose of collecting and embodying in tlsc 
shape of writtei^aw all those portions of the customary law 
which it was mim essential for the due administration of jus¬ 
tice to place on an indisputable footing, and publish for the 
benefit of the whole body of citizens. 


8, The lavish praises bestowed on the laws of 
the Twelve Tables by the later writers of Jhjme, 
and the story of the deputation sent to learn the 
laws of Greece, tvould give us an idea of a very different body 
of laws from that wdiich these Tables actually presented. Wo 
should expect to find a systematic exposition of llonian public 
and private law as it existed in the times previous to the Gallic 
invasion; and to find, also, that the vvhole body of law was at 
least coloured by the infusion of a foreign element. Wc should 
naturally think that there was something new and original in a 
legislation which Cicero considers as almost the perfection of 
human wisdom*. The fragments of the Twelve Tables which 
remain to us show how erroneous are these conceptions of their 
contents. There is nothing whatsoever which wc can decidedly 
pronounce to be borrowed from a foreign origin, except some 
provisions I'cspccting the law of funerals, taken from the laws 
of Solon. These Tables contained, for the most part, short 
enunciations of those points of law which the conduct of 


the affairs of daily life required to be settled and publicly an¬ 
nounced. The law had existed before, but in a floating, vague, 


* See especially 1)e Orat. i. 43, 44. 
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trfiditionnry shape, only some very few laws having been en¬ 
graved on tablets and publicly displayed. 'I'ho Twelve Tables 
left to the decision of the magistrate, and the interpretation of 
those skilled in law, the application and exposition of these 
principles; they also left many parts of the customary law 
wholly untouched on. Hut what the exigencies of the time re¬ 
quired deciding, they decided; and they laid a firm foundation 
on which the structure of piivato law would rest for the future. 
Tt is not difficult to understand how this was esteemed so great 
a gain to tlie large body of the citizens, that these laws were 
spoken of by the ancients as the creations of a new legislation. 

9. The decemvirate was nominally intended 
The (ittdin- ^ . # , 

Hunt of }>o- ^ means ol removing, as far as was then 

liticul e>/u,i- thought possible, the political distinction between 
^Ph'hl'^ orders. How little the object was really accom¬ 

plished is notorious. Although half the decemvirs 
W('re plebeians, the suppression of the meetings of the comitia 
trihuta, and the loss of tribunes, was poorly compensated by 
tlic presence of magistrates who acted in conjunction with 
])atriciaus, and readily yielded deference to their colleagues. 
Jicsidcs, the Two Tables added in the year’of the second de- 
eemvirate contained provisions which later writers considered 
manifestly uiijust'i^; and wo know that, among other things, 
Ijiey expressly refused the cnninihiuni to the p/ebs. The 
Twelve Tables, as fixing and proclaiming the law, were un¬ 
doubtedly a source of great strength to the plebeians, and 
enabled them to maintain a much more secure position in their 
future struggles; but the decemvirate, regarded as a crisis in 
their political history, was certainly unfavourable to them. 
Nothing shows more completely that this was so than the 
progress they made immediately after the downfall of Appius 
Claudius and Ids colleagues. The law's of Horatius and < 
Valerius not only forbad the constitution of any magistracy 
from w'hich there should be no appeal, but provided that the 
ordinances of the comitia trihuta should, if sanctioned by 


* Cio. De Rep. ii. 37. 
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*the senate and the curies, be binding on all Homan citizens; 
and in 309, only four years after the abolition of the decem- 
virate, the Caniileian law gave the connuhium to thejt)/^5s, and 
the marriage of a patrician with a plebeian was no longer for¬ 
bidden by law. This change was important, not only as 
removing a distinction mortifying to many individuals and 
embarrassing many of the relations of private life, but as 
breaking through one of the barriers which the jus sacrum 
had hitherto interposed in the way of the plehs*. The ob¬ 
stacle of a religious disqualification was the reason generally 
assigned by the pojtulus for the exclusion of plebeians from 
public ofiBcesf; and it was a great step towards political 
equality that th*objection urged to marriages between the two 
orders—that it would disturb the sacra of the geuies —should 
be overcome. The advance of the plehs to political equality 
was, however, very slow; and it was not until a century and a 
half had elapsed' from the passing of the Canuleian law that 
the two orders were placed on an equal footing. We may take 
the year 467 a.u.c., the date of the lex Hortensia^ as the 
period when we can first pronounce that the distinction of 
the two orders was really done away. When that law had 
been passed, the plebeian had a full share in \X\ejus publicum 
and the jus sacrum. The ordinances of the comitia trihula 
required no confirmation of the curies, no sanction of the 
Senate ; they were binding on the whole Homan people directly 
they were passed. The equality between the two orders was so 
complete that the plebeian could become consul, censor, prtetor, 
curule eedile; he could enter the Senate, he could administer 
justice; he ^vas excluded from none of the privileges of the 
jus sacrum ; he could become pontifcx and augur; and though 
lie could not of course take part in any of the sacra belonging 
to particular gcuics, go through certtiin religious ceremonies, 
or be engaged in the service of particular gods, these exceptions 

* Ideiiqiie decemviros connuhium direniuse, 'tie incertd prde auspicia 
turbarentur. —Liv. iv. 6. 

t Liv. iv. 6.— Interroganti trihunOf cur plebeinm constdem jkri non 
oporteret ? ^eaitondit, qu^d nemo -plebeius ampicia haberet. 



INTRODUCTION. 


0 


did not lower Kis political position. As far as the history of 
law is concerned, we may henceforward lose sight of the dis¬ 
tinction between plebeian and patrician. 

. 10. From the writings of the later jurists, and es- 

civUe!^ pecially from those of Gaius and Cicero, and from 
the fragments of the Twelve Tables that have come 
down to us, we can collect the essential features of the private 
law of Rome in its earliest period, before a general advance 
in civilization had modified it. This early law, which rested on 
custom ns its foundation, and the elements of which, except 
so far as appeared in the laws of the Twelve Tables, were only 
known by tradition, was called in subsequent times the jus 
civile, the peculiar law of the Roman State. The history of 
Roman law is the history of the changes introduced into this 
law, of the additions made to it, and of the method adopted 
ill the process. The notion of a body of customary law, 
mainly unwritten, which was not abrogated but was evaded 
or amplified by persons acting under the ideas of later times, 
is the notion which, above nil others, must be embraced 
clearly by any one who wi.shes to understand Roman law. 
1'he jus civile must always be taken as the standing point, 
and in tracing the history of the later law we have always 
to trace how, while the jus civile still remained in force, the 
law was made to suit the requirements of different periods 
by evading or adding to the jus civile. It was only in the 
later days of the Empire that the jus civile began to be swept 
away. When we come- to speak of the contents of Roman 
private law, we shall have occasion to notice what were the 
leading features of the jus civile. We need not at present do 
more than say that, when a student of Roman law has made 
himself acquainted with the elementary doctrines, he will find 
that the chief of these peculiar principles, dating from an un 
kuowui antiquity, and affecting the whole body of later juris¬ 
prudence, are those which determine the position of a lather 
of a family, the succession to his estate, and the contracts 
and actions relating to the chief possessions of an agricultui'ol 
proprietor. 
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^ 11. The conquest of Italy and the gradual spread 

of^ltaly. of Roman conquest materially altered the character of 
the legal system. A branch of law almost entirely 
new sprang up, which determined the different relations in which 
the conquered cities and nations were to stand with reference to 
Rome itself. As a general rule, and as compared with other 
nations of antiquity, Rome governed those whom she had van¬ 
quished with wisdom and moderation. Particular governors, 
indeed, abused their power; hut the policy of the State was 
not a severe one, and Rome connected itself with her sub¬ 
ject allies by conceding them privileges proportionate to 
their importance, or their services. The jus Lniiuum and 
theyw.9 Italicum are terras familiar to all readers of Roman 
history ; the first expressed that, with various degrees of com¬ 
pleteness, the rights of Roman citizenship were accorded to 
the inhabitants of different towns, some having the commer- 
cium onlv, some also the coTiuuhiiun. Towards the end of 
the republic, after the Social War (a.u.c. 063), the distinction 
of the Latinitas, as a partial right of citizenship attached to 
the inhabitants of particular places, disappeared among the 
people of Italy. The lex Junia (a.u.c. G04) and the lex 
Plaufia (a.u.c. 603) gave the full rights of citizenship to 
almost the whole of Italy, and the Italians were distributed 
among the thirty-five tribes. The jus Italicum exqiressed a 
certain amount of municipal independence and exemption from 
taxation, attached to the different places on which the right 
was bestowed. The citizens of some particular places in tlie 
provinces possessed the jus Latinum, and they?As’ Italicum was 
attached to certain privileged cities; but the provinces gene¬ 
rally had no participation in either right. They were subject 
to a proconsul or propraitor, paid taxes to the treasury of 
Rome, and had as much of the law of Rome imposed upon 
them, and were made to conform as nearly to Roman political 
notions, as their conquerors considered expedient*. 

* See Warnk<enig, Bist. du droit romain externe, p. 70. Saviony, 
Oeachickt. Rom. Rechta, vol. i. ch. 2, 
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12. But the contact of Rome with foreign nations produced 
n much more remarkable effect on Roman law than the intro¬ 
duction of a new branch of law regulating the position of 
, subject nations. It wrought, or at least contributed 
Itonmnlaw 1‘trgely to work, a revolution in the legal notions 
under the of the Roman people. It forced them to compare 
r(eto)s. otlior systems with their own. In the language of 
the jurists, it brought the jus gentium, that is, the law ascer¬ 
tained to obtain generally in other nations, side by side with 
the jus civile, the old law of Rome, The i)r<Etor peregrin us, 
Avho was appointed to adjudge suits in which persons who were 
not citizens were parties, could not bind strangers within the 
narrow and technical limits in which Romans were accustomed 
to move. Many of the most important parts of Roman law 
were such that their provisions could not be extended to any 
but citizens. No one, for instance, except a citizen could have 
tlm peculiar ownership termed dominium ex jure Quiritium. 
But when justice and reason pronounced a stranger to be an 
owner, it \vas impossible for a pnvtur not to recognize an 
owncrsliip different IVora that which a citizen would claim ; 
and w'hat magistrates were obliged to do in the case of 
strangers, the requirements of advancing civilization soon in¬ 
duced them to do in the case of citizens. They recognized and 
gave effect to principles different from those of the municipal 
law of Rome. This municipal law remained in force wher¬ 
ever its provisions could give all that was required to do sub¬ 
stantial justice; but when-they could not, thepreetor appealed 
to a wider law, and sought in the principles of equity a remedy 
for the deficiencies of the jus civile. He pronounced decrees 
{(‘dicta), laying down the law ns he conceived it ought to Be, 
if it was to regulate aright the case before him. In process of 
time it became the custom for the praetor to collect into one 
edictum the rules on which ho intended to act during his tenure 
of office, and to publish them on a tablet {in albo) at the com¬ 
mencement of his official year. These edicts, put forward at 
the beginning of the year of office, were termed edicta per- 
petua. How much the prastor was aided in the formation of a 



.12 


INTllODUCTION. 


broader and more compreliensive system of law by a change in 
the form of actions, will appear when wo come to speak of the 
system of civil process. By degrees such a system was intro¬ 
duced and fully established, and the jus honorarium, the law 
of the prrotors* {qui honores gerehant), was spoken of as 
having a distinct place by the side, and as the complement, of 
the jus civile, 

13. The progress of law was also much facilitated 
prudentes. growth of a body of men termed juris consulti 

or juris prudentes, men who studied tlie forms, and, 
in time, the principles of law, and expounded them for the 
benefit of their friends and dependents. They were generally 
among the first men of the State, and the employment Mas 
considered one of the most dignified that could occupy the 
evening of a life of public service and magisterial honours. In 
the earlier times of the republic the patricians alone know the 
days on which it was or was not lawful to transact legal busi¬ 
ness, and the forms in which actions were to be brought. The 
story of the publishing of a collection of these forms, and of a 
list of the days on which business could be transacted, by 
Caius Flavius, is familiar to all readers of Livy f. But although 
to a certain extent the study of the law became open to all, yet 
it does not seem to have been ever undertaken except by men 
of eminence. Such men used to instruct and protect the 
persons who sought their advice, explain the steps necessary 
for the successful conduct of an action, and write out the neces¬ 
sary forms J. They gave answers when asked as to the law on 
a particular point; and though they professed only to interpret 
the Twelve Tables, not to make laws, their notion of inter¬ 
pretation was so wide that it included whatever could be 
brought within the spirit of anything which the Twelve Tables 
enacted. Such answers {responsa) were of course of no legal 

* The term also included the edicts of the ccdiles who issued decrees 
in matters that came specially within their province. 

t Liv. ix. 46. 

J The duty of a jurisprudent was respondere, cavere, agere, acribere ,— 
Cio. De Oral. i. 48. 
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authority; but as the sage would frequently accompany his' 
client* (as the questioner was called) before the magistrate, 
and announce his opinion, it had frequently all the efiFect upon 
the magistrate which a positive enactment would have had, 
and thus the respousa prndentum came to be enumerated 
among the direct sources of law. The names of some of these, 
sages have been handed down to us. Cato the censor, and 
Soverus Sulpicius, the cotemporary of Cicero, are those other- 
wisc best known to us t- In the latter days of the republic the 
juris prudentes were men acquainted with some portion at least 
of Greek philosophy, men of learning and general cultivation; 
and it is not dilhcult to understand how powerfully their au- 
thorit 3 % acting almost directly on judicial decisions, must have 
contributed to the change which the law underwent towards 
the end of the republic. 

14. By far the most important addition to the sys- 

(ll of d L J 

Roman law which the jurists introduced from 
Greek philosophy, was the conception of the le.v 
natune. We learn from the writings of Cicero whence this con¬ 
ception came, and what was understood by it J. It came from 
the Stoics, and especially from Chrysippiis. By natura, 
for which Cicero sometimes substitutes munclus, was meant 
the universe of things, and tliis universe the Stoics declared 
to be guided by reason. But as reason is thus a directive 
power, forbidding and enjoining, it is called law {lex est ratio 
summa i?isita in naturuy qme juhet ca qiue facienda sunt, 
prohihctque contraria). But nature is with the Stoics both 
an active and a passive principle, and there is no source of the 
law of nature beyond nature itself. By lex natune therefore 
was meant primarily the determining force of the universe, a 
force inherent in the universe by its constitution {lex est 
mitiirte vis). But man has reason, and as reason cannot be 

• * Clienti promere jura .—IIor. Kpis. ii. 104. 
t OmuoN, viii. 31. 

X The most important passages in Cicero, with reference to the lex 
maturcR, arc De Leg. i. 6-12. De Nat. Veor. i. 14; ii. 14. 31. De Fin. 
iv. 7. The expressions used in the text are from De Leg. i. 0 



14 


INTRODUCTION. 


twofold, tlie ratio of the universe must be the same as the ratio 
of man, and the lex naturtB will be the law by which the 
actions of man are to be guided, as well as the law directing 
the universe. Virtue, or moral excellence, may be described as 
living cither in accordance with reason, or with the law of the 
universe. These notions worked themselves into Homan law, 
and the practical shape they took was that morality, so far as 
it could come within the scope of judges, was regarded as 
enjoined by law. The jurists did not draw any sharp line be¬ 
tween law and morality. As the lex naturoi was a lex, it must 
have a place in the law of Romo. The pimtor considered him¬ 
self bound to arrange his decisions so that no strong moral 
claims should be disregarded. He had to give effect to the lex 
natures, not only because it was morally right to do so, but also 
because the lex natiinc was a lex. Wiicn a rigid adherence 
to the doctrines of the jun civile threatened to do»n moral 
wrong, and produce a result that was not equitable, there the 
lex tiatures was supposed to operate, and the preetor, in accord¬ 
ance with its dictates, provided a remedy by means of the pliant 
forms of the prietorian actions. Gimlually the cases, ns well as 
the modes in wliich he would thus interfere, grew more and 
more certain and recognized, and thus a body of equitable 
principles was introduced into Homan law. The two great 
agents in modifying and extending the old, rigid, narrow system 
of the jus civile were thus the jus (jentium and the lex naturu‘; 
that is, generalizations from the legal systems of other nations, 
and morality looked on according to the philosophy of the 
Stoics as sanctioned by a law. But as, on the one hand, the 
generalizations from experience had in themselves no binding 
force, and as, on the other, the best index to ascertain what 
morality commanded was to examine the contents of other 
legal systems, the jus gentium and the lex naturx were each 
the complement of the other, and were often looked on by the 
jurists as making one whole, to which the term jus gentium 
was generally applied *. 

* See Austix, Province of Jurisprudence determi'^ied. Appendix, 
Page xii. 
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„ ^ 15. The centuries met to decide questions of war 

SoUf* * * § C€S Or * 

legidaiion. pence, and to choose the higher magistrates; 

hut the laws which, after the lex Hortensia, were 
passed to effect any real change in the body of Homan Jaw, were 

. . almost all plebiscita. The coin itia Irihuta were 
Plebiscita. . . , , . i. i • 

recognized as almost the exclusive centre of legis¬ 
lative power; hut in the later limes of the republic a continually- 
increasing importance was attached to the ordinances of the 
senate. Gains says that it had been questioned whether the 
seuntus-co7isiilta had the force of law Perhaps they had 
not exactly the force of law at any time under the republic, 
excepting when they related to matters which it was the peculiar 
province of the senate to regulate; but they were probably of 
little less weight than enactments recognized as constitution¬ 
ally binding. The senate successfullv maintained 
The Senate. \ ^ ^ • t • ^ i . 

a churn t to exorcise a dispensing power, and to 

release individuals from obedience to particular laws. It was 
generally able to reject a law, either wholly or partly, by calling 
in the aid of religious scruples; and if it added a clause to a 
law, the new portion of the law was as binding as the old J. 
In the shape of directions to particular magistrates, it issued 
injunctions, of which the force was felt by all those who were 
subject to the magistrate’s power; and it made, we have reason 
to think, independent enactments in matters belonging to 
religion, police,, and civil administration, and perhaps even in 
matters of private law §. The senate comprised the richest 
and most influential men in the State ; the disruption of society 
attending the civil wais strengthened their influence; and the 
Homans of the days of Cicero w^ere quite prepared for the place 
which the senate held, as a legislative body, under the early 
Ctesars. 

10. The first emperors were only the chief 
’magistrates of the republic. Augustus and his 


* Cicero mentiona them among the sources of law .—Topic 5. 

t Ascon. Argum. in Cornel. (Orell. p. 67). 

t Ascon. Argum. in Cornel. (Orcll. p. 67). 

§ PucHTA, itistit. i. 298. 
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immediate successors united in their own persons all the highest 
offices of the State. The impenum, or supreme command, was 
conferred on them by the lex regia passed as a matter of form 
at the beginning of their reign, and by wliich the later jurists 
supposed that the people devolved on the emperor all their own 
right to govern and to legislate*. The assumption of des¬ 
potism was veiled under an adherence to republican forms; 
and, at any rate during the first century of our era, the emperor 
always affected to consider himself as nothing more than the 
gn'inceps reipuhlicce. Although wo have instances, even in the 
time of Augustus, of edicts intended to be binding by the more 
authority of the emperor, yet the people at first, and the senate 
afterwards, was recognized as the primary source of law. By 
degrees the emperor usurped the sole legislative authority, 
either dictating to the senate what it was to enact, or, in later 
times, enacting it himself. The will of the prince came to 
have the force of law f. Sometimes tliis will decided what the 
law should be by the publication of edicta pronounced by the 
emperor in his magisterial capacity, or mandata, orders directed 
to particular officei*s; sometimes by decreta, or judicial sen¬ 
tences given by the emperor, which served as precedents; at 
other times by rescrijita, that is, answers given by the emperor 
to magistrates who requested his assistance in the decision of 
doubtful points. 

^ 17. The people did not cease to make laws for a con¬ 

siderable time after the commencement of the empire 
These laws were of course really the creations of the emperor’s 
will. Augustus, for instance, procured the sanction of legis¬ 
lation to a series of measures which made a considerable 
innovation in private law. These measures were designed to 
repress and discourage the excesses and corruption of a de¬ 
moralized society. The lex Julia et Pajna Popjttea, and 
others of a similar character, attempted to restore virtue to 

* B. i. 4.1. 

t Inst. i. 2. 6, quod priticipi placuit, legis habet vigorem. 

J Gaics mentions a lex Claudia .— Gaius, i. 157. 
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private life by a system of rewards and penalties, attaehed to 
the fulfilment or neglect of family duties. They failed in their 
object, but the portion of law to which they belonged was 
considerably modified by their provisions. 

Tie Senate middle of the first century of our* * * § 

era, all legislative enaetments of which we know are 
senatus-consulta. The election of jmagistrates was transferred 
to the senate from the comitia *, and the senate was intrusted 
'’w'ith the cognizance of olTonccs against the emperor and the 
State, and the decision of appeals from inferior tribunalsf. 
The later jurists said that the senate was made to represent 
the whole people, because the number of the citizens became 
too great to permit of their acting as a political body X- 
However historically false this may be, it yet is so far true 
that the senate was, in the earlier times of the empire, a body 
distinet from, and, in a certain very limited degree, opposed to, 
the emperor. Wo have some few memorable instances in 
Tacitus of senators who dared to speak what they thought §, 
and who showed that the senate was, in more than name, a 
remnant of the republic. Gradually the very notion of in¬ 
dependent action died away, and the senate met merely to 
adopt the will of its master. 

^ 19. The edict urn j)erj)etuf/m, the annual edict 

tJfcL prmtor, as being the written exposition of 

the Jt/s honorarium, was the subject of many of 
the treatises of the Homan jurists. In the time of Hadrian, a 
jurist of great eminence, Salvius Julianus, was appointed by 
the emperor to draw up an edict, partly from existing edicts, 
partly according to his own opinion of what was necessary, 
which should serve as the guide and rule of all succeeding 
pra3tors. The edict which he drew up and to which the sanc¬ 
tion of Hadrian gave the force of law was itself termed the 


* Tacit. Anml. i. 15. 

t Suet. Calif]. 2; Nero, 17. Tacit. Annal, xiii. 44. 

X hast. i. 2. 5. PoMPONius in Di</. i. 2. 9. 

§ Tacit. Hist. iv. 8. Pucuta, List. i. 612. 

C 
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edictiim perpetuum, the word peipetuum, instead of meaning, 
as before, that the edict was in force throughout a year, being 
used to express that the edict was permanent and unchange¬ 
able. The different magistrates, who had to apply the edict, 
would thenceforward use their own discretion, only when the 
edict drawn up by Julianus did not serve as an express au¬ 
thority. 


Thejurists. 'writings of the jurists, tlie autho¬ 

rity attached to their decisions, and the admirable 
manner in winch they developed and arranged the law, 
formed the most marked feature of the legal history of this 
period. Augustus found the position wliich tlie great sages of 
tlio law held in public opinion too important a one to be over¬ 
looked in liis sciierne of government. He formally gave to 
their decisions the weight which usage had in many instances 
given them already; and it was enacted that their answers 
should be solicited and announced in a formal manner, and 
given under the sanction of the emperor. Hadrian decided 
that they should have the force of law, provided the respondents 
all agreed in their answer; but, if they differed, the judge was 
at liberty to adhere to wdiichever opinion he preferred.* Two 
jurists of eminence, Antistius Labco and Ateius 

^Liiheoand represented in the days of Augustus two 

Ca-pitw. opposite modes of regarding law, and were the 
founders of schools which maintained and handed 
down their respective opinions. Labco, in whom a wider culture 
had instilled a love of general principles, did not hesitate to 
make such innovations ns he conceived reason and philosophy 
to require: Capito was distinguished by the fidelity with which 
he adhered to the law ns he had himself received itf. A suc¬ 
cession of jurists of greater or less renown divided themselves 
under the banners of those rival authorities. But the schools 


* Gaitjs, i. 7. 

t Mheo ingenii qualitate et fiducia doctrinoe, yui et in avtcris sapientue 
partihm operam ilederat^ plurima innovare statuit. Ateius Capita, in hts 
quee ei tradUu eromt, perseverahat. — Dig. i. 2, 2. 47. 
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Gaiiis. 


of wliicli Labeo and Capito were the first authors did not derive 
their names from their founders. The one school was termed 
Proculians after Proculus, a distinguished follower of Labeo; 
tlio other Sabinians after Sabinus a follower of Capito. Gaius, 
who informs us that he was a Sabinian, gives the differing 
opinions of the two schools on many subtle questions of law. 
By the labours of this succession of jurists, the law was moulded 
and prepared until it came into the hands of the five great 
luminaries of Eoraan jurisprudence—Gaius, Papinian, Paul, 
Ulpian, and Modestinus. 

•21. Gaius, or Caius, as the name is sometimes 
written, was probably born in the time of Hadrian, 
and wrote under the Antonines. Of his * personal history 
nothing is known. He himself tells us that he was an adherent 
of the. School of Sabinus. Besides other works which he is 
known or supposed to have written, he composed a treatise on 
the edictum provinciale (the edict of the proconsul in the pro¬ 
vinces) and a commentary on the Twelve Tables. But the 
Avork by which he is best known to us is his Institutes. The 
discovery of the manuscript of this work by Niebuhr in 1816 
has contributed greatly to the modern knowledge of Eoman 
law. The manuscript had been written over with the letters of 
St. Jerome, and its existence was almost entirely unknown 
until Niebuhr brought it to light while examining the contents 
of the library of the Chapter at Verona. The Institutes of 
Gaius formed the basis of those of Justiuian, vwlio has followed 
the order in which Gajus treats his subject, and adopted his 
exposition of hw, so far as it was applicable to the times in 
which the Institutes of Justinian were composed. The work 
of Gaius, therefore, showing us what was common to the two 
periods, and also, where the law had changed, enables us to 
understand what the change was, and what the law had really 
been at the time when its system was most perfect. 

Papinian -^^libaiius Papiniauus was the intimate 

friend of the emperor Septimius Severus, and held 
under him the office of prajtorian prajfect, which had now be¬ 
come equivalent to that of supreme judge. He probably 

T 2 
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accompanied Severus into Britain, and was present at the em- 
l)erors death at York in A.D. 211. Severus commended his 
two sons, Geta and Caracalla, to his care. Caracalla dismissed 
Papinian from his office; and, after his murder of Geta, is said 
to have required Papinian to compose liis vindication. Papi¬ 
nian refused, and was executed by the orders of Caracalla. He 
was considered the first and greatest of jurists, and every 
epithet which succeeding writers could devise to express 
wisdom, learning, and eloquence was heaped on him in profu¬ 
sion. We know, from the Digest, of his Books of Questions, 
Books of Answers, and Books of Definitions. The fragments 
of his works which we possess amply justify his eminent re¬ 
putation. 

Paul Ulpian, and ■Arodcstinus are all said to 

have hccii pupils of Papinian. .luliiis Paul us-was a 
memher of the imperial council and projtorian prcefcct under 
Alexander Severus (A.D. 222). Besides numerous fragments 
in the Digest, we possess his Reccptiv Renieutw, which was long 
the chief source of law among the Visigoths in Spain. The 
most celebrated of his works, which were very numerous*, was 
tliat Ad Edictum in 80 books. 

r-,, . 24. Domitius Ulpianus derived his origin, as he 

Cipiaa. _ ^ I ^ ” 

himself tells us, from Tyre in Plueniciaf. Tie wrote 
several works during the reigns of Septimius Severus and 
Caracalla, and perished (a.d. 228) hy the hands of the soldiers, 
who killed liiiti in the presence of the emperor, Alexander 
Severus. lie was preetorian prsjcfect at the time of his death, 
but the exact time when he first was appointed to the office is 
unknown. The Digest contains a greater number of extracts 
from his writings than from those of any jurist. Besides 
these extracts we also possess fragments of his composition 
in twenty-nine titles, known by the name of the E ray men la 
Ulpian i. 


* We know the naniej of more than 70, cinlir.icing an cxtniorilinary 
variety of subjects. 

+ D. 1. 1. 1. 
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Modestinm Il^rcnnius Modestinus was the pupil of 

Ulpian as well as of Papinian. He was a member 
of the imperial council in the time of Alexander Severus, but 
hnrdly anything is known of his history. One of the best 
known of his writings is the Excmationum Lihri. We havq 
nothing remaining of his composition except the extracts from 
his works given in the Digests. 

2G, The influence of Christianity on Homan i 
partly direct, partly indirect. The estab-; 
lishment of a hierarcliical rank, the power granted, 
to religions corporations to bold property, the distinction be- i 
tween Christians and heretics, aflecting the civil position of the' 
latter, the creation of episcopal courts, and many other similar 
innovations gave rise to direct specific changes in the law. 
But its influence is even more remarkable in the changes ■ 
which were suggested by its spirit, rather than introduced as' 
a necessary part of its system. To the community which 
citizenship had bou^d togetlier*, succeeded another bound 
by the ties of a common religion. The tendency of the 
change was to remove the barriers which liad formed a part of, 
the older condition of society. If we compare the Institutes 
of Justinian with those of Gains, we find changes in the law 
of marriage, in that of succession, and in many other branches 
of law, in which it is not diflicult to recognize the spirit of 
humanity and reverence for natural ties, which Christianity 
had inspired. The disposition to get rid of many of the more 
peculiar features of the old Roman law, observable in the 
later legislation, was partly indeed the fruit of secular causes; 
but it was also in a great measure duo to the alteration of 
thought and feeling to which the new religion had given ^ 
birth. 

Theodosius 11. legislation of Jus¬ 

tinian, we must bestow a cursory notice on the 


* Tho tie of citizenship was really done away with by the reckless¬ 
ness with which it was extended. Caracalia (a.d. 212) made all persona 
citizens, who were subjects of the empire. 
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efforts made by Theodosius II. to determine and arrange the 
law, and to promote its study. With a view to keep alive and 
increase the knowledge of law„ he founded (in a.d. 425) a 
school of jurisprudence at Constantinople. He also consti¬ 
tuted the works of the live great writers. Gains, Papinian, 
Ulpian, Paul, and Modestinus into a source of law of the 
highest authority, enacting by a constitution, published 'a.d. 
426, that the judge should always be bound by the opinion 
expressed by the majority of these writers; if those among 
them who expressed an opinion on the point were equally 
di/ided, the opinion of Papinian was to prevail: if he was 
silent, the judge could use his own discretion. In A.D. '168, 
Theodosius published his Code, containing a collection of tlio 
constitutions of the emperors from the time of Constantine. 
It was made on the model of two earlier collections compiled 
by the jurists Gregorianus (a.d. 30G) and Hermogenianus 
(a.d. 3G5). 


T ‘ 28. The Emperor Justinitn was of Sclavonic 

Jiutviian. _ 

origin. His native name was Uprnuda, a word said 
to mean upright, and thus to have found an equivalent in the 
Latin Justinianus. He was born at Taurisiura in Bulgaria, 
about the year a.d, 482, and having been adopted by his uncle, 
the emperor Justin, succeeded him as sole emperor in the year 
a.d. 527. He died in a.d, 5G5, after an eventful reign of thirty- 
eight years. Procopius, the secretary of his general Belisarius, 
has left us a secret memoir of the times, which, if we may rely 
upon his accuracy, would make us believe Justinian to have 
been a weak, avaricious, rapacious tyrant. His court, wholly 
under the influence of his wife Theodora, a degraded woman 
whom he had raised from the theatre to share his throne, was 


as corrupt as was customary in the empire of the East. Jus¬ 
tinian would never have been distinguished from among the 
long list of Eastern emperors hod it not been for the victories 
of his generals and the legislation to which ho gave his name. 
The successes of Belisarius and Narses have shed the splendour 
of militaiy glory over his reign. But his principal claim to .be 
remembered by posterity is his having directed the execution 
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of Rii undertaking, wliich gave to Roman law a form tliut fitted 
it to descend to tlie modern world. 


The first Code. 


20 In the year a.d. 528, Justinian issued in¬ 
structions for the compilation of a new Code, 


which, founded on that of Theodosius, and on the earlier codes 


on which that code was based*, should embrace the imperial 
constitutions down to the date of its promulgation. The task 
was entrusted to a body of ten commissioners, who completed 
their labours in the following year, and in the month of April, 
A.D. 529, the emperor gave it his sanction, and abolished all 
preceding collections. 


The Dbjest. 


30. In the December of the following year, 
Tribonian, who had been one of the commission 


appointed to draw up the code, and who had recommended 
himself to the emperor by the energy and ability he had shown, 
was instructed, in conjunction with a body of cfoadjutors whom 
he selected to the number of sixteen, to make a selection from 


the writings of the cider jurists, which should comprehend all 
tliat was most valuable in them, and should form a compen¬ 
dious exposition of the law. In spite of the foundation of 
schools of jurisprudence, of which those of Romo, Constanti¬ 
nople, and Rerytus were the most famous, the knowledge whicli 
the lawyers of the time had of the writings of the old jurists, 
was exceedingly limited. Justinian wished not only to pro¬ 
mulgate a body of law which should not be too bulky and 
voluminous for general use, but also to provide a work, the 
study of which should form a necessary part of legal education. 
The commissioners performed their task in the short space 
of three years, and on the 30th of December a.d. 533, the 


* Shortly before the time of Ju.stinian, three attempts had been made 
to draw up a body of law for the use of the western barbarians and 
their Roman subjects. These were—the edict of Theodoric, king of the 
Ostrogoths (a.d. 500); the Lex llomana Burgtmdiorum (a.d. 600) ; and 
the Lex liamana Visigothormi (a.d. 506). These names are so well known 
that it is perhaps hardly proper to pass them over altogether ; but, as 
their assistance was not employed in the con.struction of Justinian’s 
Jegialatioo, a detailed account of them is unnecesAiry hero. 
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emperor gave to the result of their labours the force of law. 
The compilation, termed Digesta, or Pandecta3, from its com¬ 
prehensive character, was divided into fifty hooks, and was 
arranged on the model of the perpetual edict. Ulpian’s work 
on the edict had been a text-hook in the schools of juris¬ 
prudence, and probably it was this that determined the com¬ 
missioners to adopt a model^, which has prevented their work 
having anything like a scientific arrangement. There are 
thirty-nine jurists from whose writings the Digest contains 
literal extracts, those from Ulpian and Paul constituting about 
one-half of the whole work. 

TheLutitiUes. ^ 

also required for its comprehension toO great a 

previous knowledge of law to admit of its being made the 

opening of a course of legal study. Justinian, therefore, 

determined to have an elementary work composed. He had 

declared his intention in the constitution of Dec. a.d. 

in which he directed the compilation of the Digest; and 

Tribonian, in conjunction with Theophilus and Dorotheus, 

respectively professors in the schools of Constantinople and 

Berytus, were appointed to draw it up. This elementary work 

is the Institutes. It was formed on the basis of the Institutes 


of Gains, alterations being made to bring it into harmony with 
the Digest and Code. 

82.' There were still some points which liad 
^cUions. debated by the old jurists, and to which the 

legislation of Justinian did not as yet furnish any 
answer. To determine these, Justinian published a book of 
Fifty Decisions; and as the Code of the year 529 a.d. was a 
very imperfect work, it was determined to revise 
Code. Code, and to incorporate the Fifty DccisLons 

in the revised edition. Tribonian was aiipointed 
to superintend the undertaking, and in Nov. a.d. 584 the new 
code, called the code reiietitm pralectionis^ received the force 
of law. This is the code we now have; the former code, that 


Waukkieniq, Jliat. du droit ronmin, p. 182. 
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of A.D. 520, having been carefully suppressed, and no trace of 
it remaining. The Code, which is divided into twelve books, 
is arranged nearly in the same manner as the Digest. 

The Novels Justinian could not endure that his 

having systematized the law should exclude him 
from law-making. He announced in the Code* that any 
legislative reforms he might at any future time see fit to make 
should be published in the form of Novelhv Cofistitutiones. 
Many such NorelUe were afterwards published; the first in 
January, a.d. the last in November, a.d. 504. Altogether 
they amount to 1 05; but no collection of them seems to have 
been made in the lifetime of Justinian. Few of them bear 


a later date than a.d. 515, the year of Tribonian’s death. 

34. The Institutes of Justinian, after a few 
of^tiie^l'iviti observations on the nature, the divisions, 

tides. and the sources of law, proceed to treat, first of 

persons, then of things, then of successions to 
deceased persons, then of obligations, and lastly of actions.— 
An arrangement as nearly similar as possible will be observed 
in the following outline of lloinan j>rivatc law. 


ROMAN PRIVATE LAW. 

The reader of Mr. Austin’s Treatise on the Province of Juris¬ 
prudence will remember that he proposes, in the outline given 
ill the Appendix, to treat the subject of Law by examining, 
first, the science of General Jurisprudence, that is, of the legal 
notions and principles which enter into every system of law; 
and secondly, the science of Particular Law, that is, as he 
explains it, “ The science of any such system of Positive law 
as now actually obtains, or once actually obtained in a speci¬ 
fically determined nation; ” and ho carefully distinguishes be¬ 
tween the sciences of general and particular jurisprudence and 


* CotiM. de Nm^vd, Cod. 4. 
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the science or sciences which would tell us, not what law is, 
* * 

but what law ought to be. 

The Roman jurists made no approach to a division of the 
subject so accurate and so exhaustive. It is their great merit, 
the real source of their value to modern Europe, that they 
apprehended and elucidated the great leading principles and 
notions of general jurisprudence; but they did not clearly 
distinguish between generol jurisprudence and the municipal 
law of Rome, or between law and morality. As we have said 
before, they assumed, on the authority of Greek philosophy, 
thai there was a lex nntiir<c binding on them because it was 
a hx^ and they endeavoured to work up the dictates of this 
law and of the jna gentium together with the provisions of 
the oldy/A9 civile into a whole. The Institutes of Gains open 
with a declaration that every system of law must' contain 
the two elements of general and municipal law; but in the 
Institutes of Justinian there are prefixed two definitions 
taken from the writings of Ulpian; and, while 

Definitions ofi definitions themselves illustrate the inoxact- 
jnstice , and • ^ % 

jurisprudence, ness with which the jurists determined the pro¬ 
vince of jurisprudence, the place assigned to 
them in this compilation shows the utter want of anything like 
philosophy in the age when the Institutes were written. The 
first definition defines the moral virtue of justice by reference 
to a legal term {jus)y which it leaves unexplained: the second 
pronounces jurisprudence to be the “science of things human 
and divine,” a phrase which has no meaning except as a 
summary of the philosophy which thought that law was the 
expression of a reason common to the universe and to man. 
We can only treat the Roman notions of law and jurispru¬ 
dence historically, and ascertain what they were and whence 
they came: we cannot make them fit into the more accurate 
shapes assigned to these general terms by the modern phi¬ 
losophy of law. 

'<(ntrces Preceding historical .sketch will have sufficed 

of law. «^‘ 0 w what were the sources of Roman law: (I) 
There was the old jus civile^ which mainly depended 
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on custom as its basis. (2) There were the judicial decisions 
of the pratorSf and the opinion of the juris prudentes^ sup¬ 
plementing the Jus civile from the dictates of the lex naturm 
and \htjiis gentium ; and (3) There were positive enactments, 
which may be divided into leges, plehiscita, senatus-consulfa, 
and announcements of the will of the emperor. 

Jxis 'ura legal term with which we have to 

xiSjjuia. approaching Roman law isjus. The word is 

used to signify both the sum of rights and their corresponding 
duties sanctioned by law, and also any single one of these 
rigjits. The law prescribes different relations in which the 
members of a State are to stand to things and to each other. 


The claim, protected by legal remedies, which each man has to 
Ri</hts these relations observed in his own case is 

a right; and as the right must be conceived to belong 
to, or reside in a person, we speak of a right being the right of 
a person, e. g. my right to Jiave that book, yOur right to have 
that house {jus meum, jus tuum). When we examine the 
different rights established by law in a State, we find some of 
a public character, affecting individuals as members of a body 
politic; others of a private character, affecting individuals di¬ 
rectly. It is only of the private rights established by Roman 
law that w^e now propose to speak; and as rights are either 
rights which persons have over things, or rights 
''vhich persons have against some other person or 
persons, we shall treat, first, of the mode in which 
the Roman law regarded persons, then of the mode in which 
it regarded things; then of the rights it gave to persons over 
things; then of the rights it gave to persons against persons; 
and, lastly, of the method by which the State enforced private 
rights when disputed or disregarded, that is, the system of 
civil process, 


Dii 

the 



28 


INTRODUCTION. 


I. Persons. 

37. The word persona had, in the usage of 

^h^wordper- different meaning from that which 

som. we ordinarily attach to the word person. It was 

employed to denote any being eapahle of having, 
and being subject to, rights. All men possessing a reasonable 
will would naturally be persoiue; but not all those who were 
physically speaking, men, were persona'. Slaves, for instance, 
were not in a position to exercise their reason and will, and the 
law, therefore, refused to treat them persona'. On the other 
hand, many persona' had no physical existence. The law 
clothed certain abstract conceptions with an existence, and 
attached to them the capability of having and being subject to 
rights. The law, for instance, spoke of the State as a persona. 
It was treated asJbeing capable of having rights, and of being 
subject to them. These rights really belonged to the men who 
composed the State, and they flowed from the constitution and 
position of associated individuals. But, in the theory and lan¬ 
guage of law, the rights of the whole community were referred 
to the State, to an abstract conception interposed between these 
rights and the individual members of the society. So, a cor¬ 
poration, or an ecclesiastical institution, was a persona, quite 
apart from the individual perso/ne who formed tho ono and 
administered the other. Even the Jiscus, or imperial treasury, 
ns being the symbol of the abstract conception of the emperor’s 
claims, was spoken of as persona. 

Status. technical term for the position of an indi¬ 

vidual regarded ns a legal person was status, and 
the constitutive elements of his status were liberty, citizen- 
Freedom. membership in a family. Eirst, ho must 

be free. A slave had no rights. In the earlier days of 
Roman law, no one would have conceived this to be unnatural. 
But philosophy, and the study of morality, taught ‘ tho latter 
jurists that the condition of a slave was a violation of natural 
law. It was not, however, necessary that the person should 
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have been born free {inyemtus) ; for the process of manumis¬ 
sion placed the slave in some degree on a level with the freed- 
man {lihertinus, or if spoken of with reference to his master, 
libertus *). It depended on the mode and circumstance of his 
manumission whether ho became at once a Roman citizen; 
but in whatever way he was enfranchised he still owed cer¬ 
tain duties to his patron, and in certain cases his patron was 
his heir. 

j. S9. The second element of the atatus was 

(jttizeihViip. 

citizenship. The Roman notion of the State was 
that of a compact privileged body separated off from the rest 
of the world by the exclusive possession of certain public and 
private rights. In tlie early times of Rome the cives, or mem¬ 
bers of the State, were divided into the two bodies of patres 
and plebeians, the former of whom had a public and sacred 
law peculiar to themselves, while they shared with the latter 
the system of private law. Beyond the State all were hasten 
and harbari. But as civilization progressed, the number of 
foreigners who resorted to Rome for trade, or were otherwise 
brought into friendly relations with eitizens, w'as so great that 
they were looked upon as a distinct class, that of peregrini. 
To be a citizen was thenceforward not to be a peregrin us, the 
force of the one idea being brought out by the prominence of 
its opposite. A peregrin us was subject only to the jus gen¬ 
ii fan ; citizens alone could cloim the privileges of the jus 
Quiritiuni. But when her conquests placed Rome in new and 
varying relations with the nations of Italy, an intermediate 
position between the citizen and the peregrinus was accorded 
to the more privileged of the vanquished. Some of the rights 
of the citizen were given to them, and some were withheld. 
These peculiar rights of the citizen were summed up in the 
familiar term sujfragiuni et honores, the right of voting and 
the capacity of holding magisterial offices, and in the terms 
connuhium and comniercium. Connuhium is a term which 

* The Latin for a freedman was lihertinm: but lihertus Titii is the 
Latin for tho freedman of Titius. 
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explains itself. The foundation of the Roman family was a 
marriage according to the jus Quiritinm^ not to have ilio 
connuhium was to be incapable of entering into the Roman 
family system. In the word commercium were included the 
power of liolding property and making contracts according 
f to the Roman law, and also the tcstamenti factio, or power 
to make a will, and to accept property under one. By the 
jus Latiuum and the jus Italicum various modifications of 
the different rights implied in the civitas were granted. The 
jus Latinum gave private rights to individuals, the jus Ita¬ 
licum gave public rights to towns. In some cases tlie jus 
Latinum gave the connuhium and commercium ; in some 
only tlie latter, in many only a portion of the latter, tlie 
testamenti factio, the power of making, or taking under, 
a testament, being witliheld. The jus ItaUcum gave certain 
favoured towns a municipal constitution more or less con¬ 
nected with the supreme power of Rome. In the course 
of time other shades between the cicis and the pereyri- 
nus were introduced, but all distinction between them was 
gradually swept away, by the increasing recklesesnss with 
which the rights of citizemship were bestowed. Until at last 
Caracalla made all the free subjects of the empire citizens; 
and thenceforward the class of peregrini, properly speaking, 
ceased to exist. All the free inhabitants of the civilized 
world were cives, and beyond were nothing but harhari and 
hostes. 


The family Roman family, in the peculiar shape it 

assumed under the jus QuirCiium, was modelled 
on a civil rather than a natural basis. The tie which bound 


members of the same family was not that of blood; it was 
their common position in the midst of an artificial system. 
For the formation of such a family, a legal marriage was an 
indispensable preliminary; but it was only a preliminary, and 
the peculiar character of the family did not in any way flow 
from the tie. The head of the family was all in all. He did 
not so much represent as absorb in himself the subordinate 
members. He alone was aui juris, i. e. had an independent 
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will; all the other members were alieni juris, their wills were 
nol independent, hut were only expressed through their chief. 
The paterfamilias, the head of the family, was said to have 
all the other members of his family in his power; and this 
power ( patria poicstas) was the foundation of all that pecu¬ 
liarly characterized the Roman family. At the head of the 
family stood the paterfamilias alone. Beneath him came his 
children, sons and daughters, and his wife, who, in order to 
preserve the symmetry of the system, was treated by law as a 
daughter*. If a daughter married, she left this family, and 
passed into the family of her husband; but if a son married, 
all his children were as much in the power of the paterfamilias 
as the son himself. Thus all the descendants through the^ 
male line were in the power of tlic same person. And it was 
tliis that constituted the link of family relationship between 
them, not the natural tie of blood. When the paterfamilias 
died, eacli of the sons became in his turn a paterfamilias; 
he was sui Juris, and all his own descendants through the 

male line were in his power. Each oi the daughters, as long 
as she remained unmarried, was also sui juris, but directly she 
formed a legal marriage, and thereby entered into her hus¬ 
band’s family, she passed into the power of another. Hence 
it was said that a woman was at once the beginning and end 
of her family, caput ct finis families suw, for directly she 
attempted to continue it, she passed into another family. 

41. Persons who were under the power of another 

Position of Qould not hold or acquire any property of their 
persons in ^ j l l j ^ 

pbtestate. own. All belonged to the paterfamilias; and 
whatever the son acquired was acquired for the 
father. In matters of public law the filiusfamilias laboured 
under po incapacities; he could vote or hold a fhagistracy, but 
in all the relations of private law he was absolutely in his 
father’s power. He could not make a will, for ho had no pro- 


* She was technically said to be in the imnus of her husband; .and 
perhaps manus is the old word signifying the power of the paterfamilias, 
and potestas is only an expression of later Latht. 
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, perty to dispose of; nor bring an action, for notliing was owing 
i to him. But in all public relations, whenever this incapability 
* of possessing property was not in question, \\\q Jiliufifamilias 
J had all the privileges of a citizen; he had, for instance, the 
connuhiutn, and could contract a legal marriage; and the com- 
, merciuniy and could, therefore, be a witness in sale by manci¬ 
pation, to whicli none except citizens could be witnesses. The 
indulgence of later times permitted the JiHunfamilins to hold 
certain property apart from the paterfamilias, an indulgence 
first accorded as an encouragement to military seiwice. But 
even over a portion of this property the head of the family 
possessed certain rights; and, so far as it went, it was a de¬ 
parture from the stiict theory of law. 


... 42. The distinction between the legal and 

hmanopation. _ 

the natural marriage is illustrated by its being 
possible for a member of the legal family to quit it and bceouie 
an entire stranger to it, and for an entire stranger to be nd- 
mitted to it, and be as completely a member as if ho were a 
son of the paterfamilias. The mode by whicli the change in 
either case was accompli.shc'd was by a fictitious sale. Every 
Homan citizen could sell himself to another by the peculiar 
form of sale called mancipatio ; and as the father po&se.ssed 
over the son the rights which a person sui juris possessed 
over himself, he sold x\\q Jil iusf amilias to a nominal purcliaser, 
who was supposed to buy the son. It was declared by tiie law 
of the Twelve Tables, that a son thrice sold by his father 
should be free from Ins power, and the ceremony was tliereibro 
repeated three times, and the .son was then emancipatus, or sold 
out of the family. When a stranger, being himself juris, 

wished or was compelled to enter a family, the process was cflectcd 
by adoption. *IIere again, then, was another sale, the jjaterJ'a- 
miltas of the family he quitted being the seller, and the pater- 
'familias of that he entered being the purchaser. If the stranger 
was sui juris, ho entered his new fqmily by arrogation, which 
in ancient times could only be effected by a vote in the comitia 
curiata, it being considered a matter of public policy to keep 
a watch over such a proceeding, lest the last of his yens should 
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arrogate liimsclf, anti its san'a be lost. Much simpler modes 
for effecting arrogation, as well as for effecting emancipation 
and adoption, were employed in later times. 

^ , *1^-3^. A person might be siti juris, and be in 

curators. possession or every right, and yet be unable, 
through some imperfection, to exercise the rights 
he possessed. A child, for instance, was not only not able to 
conduct his affairs with discretion, but he was unable to under¬ 
stand, perhaps to speak, the forms necessary to be expressly 
l)rononnccd in almost every legal transaction. A tutor was 
tliercfore appointed, who, until the child attained the age of 
puberty, supplied this defect of his ward, or, as he was called, 
his pupil. And this is the Roman notion of a tutor : he was 
n person who supplied something that was wanting, who filled 
up the measure of his pupil’s j)crso7ia. He of course took 
care of the person and property of the child; but this was 
only an accessory of his position, his primary office was to 
supply by his attctorilas* what the pupil fell short of. So, 
too, in the old low, women, of whatever age, if sui juris, re¬ 
quired a tutor, not to control them, but because women could 
not go through legal forms. Further, a person might be sui 
juris, and be of an age to exorcise bis rights, and yet it might 
bo necessary to ensure that he did not hurt himself and his 
family by the mode in which he exercised them. In such cases, 
a curator w'os appointed, whose duty it was to look after his 
])roperty. This curator had a perfectly different office from a 
tutor ; in technical language the tutor was said to be appointed 
to the person, the curator to the property. The curator was 
only appointed as a check to prevent pecuniary loss. Curators 
were, for instance, appointed to watch over the interests of 
insane persons, of persons notoriously prodigal, and of those 
who had attained the ago of puberty, but were under the age of 
twenty-five. 


* The derivation of auctoritas should never be lost sight of. When 
one person increased, augehat, what another had, so as to 611 up a defi¬ 
ciency, this increasing or 61ling up was called auctoritas. 

D 
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44. Whilo tlie liead of a fiimily lived, all those who 
■were in his power were connected together by the tie 

of subjection to the power of the same person. The tie was 
called aijnatiu, and tlie persons so mutually connected were 
atjnati to each other. When the paterfamilias died, the tie of 
ar/tiaiio still subsisted. Each of those who, by his death, 
beonnie sai y>/r/iV,*beeame the head of a new family; but still 
they and their descendants were agnati to each other so long 
as they did not by emancipation, or, in the case of women, by 
marriage, leave their original family. All those, in short, who 
would have been aguati to each other if the life of the original 
paterfamilias had been prohmged, were agnati at any dis¬ 
tance of time, however great, after his dcatli. A number of 
distinct families might thus, when loolced on as connected 
by aguatio, be spoken of as one family : for they were all por¬ 
tions of the faihily of the deceased paterfamilias. 

45. Jlcyoud the circle of the (tgnati, the ancient 
patrician had that of the gens. They were nearer to 

him than those who \\ero only related to him by blood. If a 
2 )atrician died intestate, in default of agnati, his gentiles, the 
men of his gens, wei’e his heirs. He w’as placed in the midst 
of two artificial circles, shutting out the natural circle of blood 
relations ; while the [debeian, and when the systc'mof gentes had 
faded away, the };>fitricinn also, acknowledged the ties of blooil 
as next to that of agnatio. All those who were connected 
together by the tics of blood were eognati. It w'as 
the tendency of the later Roman legislation to give 
greater and greater weight to the tics of blood, and to sub¬ 
stitute a natural, for an artificial, system of family relationship. 

Lastly, the eognati of each of the parties to a mar¬ 
riage were said to be affines to the other partv. 

40. We have spoken as if the wife had been 
the wife. ' "1 the manus, or power, of her husband. 

And this was so, probHHy, in the strict thcorv of 


(retil lies. 


Cognati. 


Affines. 
Position of 


the Roman family, and in the practice of early times. The 
tie of marriage was formed among tlie patricians by the cere¬ 
mony of confarreatio, in which none could partake except 
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those who liad the privileges of the jus sacrum; and appa¬ 
rently, the mere fact of going through the ceremony, placed a 
wife in the manus of her husband. The plebeians had no cor¬ 
responding ceremony; and in order that, when two persons 
came together in marriage, the wife should be in the power of 
the husband, she was sold to the husband by the father, a pro¬ 
cess which was termed coemption or if she remained with her 
husband a year, then the power over her was acquired by nsus, 
that is, by the uninterrupted lapse of time. If, however, she 
absented herself for three nights in the year, this prevented 
her falling into the husband’s power. Perhaps, at all times, at 
least in plebeian families, a woman could so marry as not to fall 
into the manus of her husband; and in later times such mar¬ 
riages formed the rule. It made no difference in other relations 
of the family whether the wife w'as in the power of the hus¬ 
band or not. Supposing she and her husband had the connu- 
hium^ that is, were capable of intermarrying, all the usual inci¬ 
dents of a marriage, such as the patria 2 >ofestas, attached to 

^ , the connection. If a man and a woman entered 

Concxdutmqe. . ■ • i . • 

into a permanent connection without marriage 

{concuhinatus'), their children wore naturales liheri, and were 

so far favoured by the later law as to be capable of being placed 

in the position of children sprung from a legal marriage, by the 

process of lajitimatio. After the time of Constantine they 

were always made legitimate by the subsequent marriage of 

their parents. In all unions of the sexes, other than a legal 

marriage, the children followed the condition of their mother, 

being free, for instance, if she was free, and slaves if she was a 

slave. The union of slaves was called contuhernium; but 

however solemnly entered into, and however faithfully its 

natural' tie acknowledged, it was never in the eye of the law 

regarded as anything better than promiscuous intercourse. 

. . 47. It was possible that any one who possessed 

capitis. ^ complete status should undergo a change of 
status, and this change might happen in any one 
of the three component parts of the status. The capability of 
exercising all those rights implied in a perfect status was 

• o 2 
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frequently spoken of as a man’s caput, and the change in each 
of these component parts was said to be a deminuiio capith, 
a lessening or impairing of the caput. First, a man miglit 
lose his freedom ; he might be taken prisoner by an enemy, or 
undergo a very severe criminal sentence. The loss of this ele¬ 
ment of \\iG status, called capitis deminutio maxima, involved 
the loss of the remaining two, the person who ceased to be 
free, ceasing also to have the rights of citizenship or family 
rights. Secondly, he might lose his rights of citizenship, and 
this loss, called the capitis deminuiio media, involved the loss 
of family rights, but still left him free. Thirdly, by what was 
called the capitis deminutio minima he might lose his position 
in his family, by emancipation or arrogation. In early times 
tliere were rights, principally those forming part of the Jus 
sacrum, which a person who passed out of his family, really 
lost; but in later times, as in every case the person who under¬ 
went this capitis deminuiio either entered another family, or 
became the head of his own family, his status was really not 
made at all less perfect by the change. Of course this capitis 
deminutio involved the loss of neither of the two other com¬ 
ponent parts of the status. 

Existimatio ^ person W'as possessed of a perfect 

status, he was considered to enjoy a high dignity 
and reputation in the eyes of others. This reputation {exisfi- 
matio) the Romans considered as one of the chief possessions 
of a person. It was even to a certain extent regulated by law. 
If a person ceased to be free, his cxistimatio was gone. Cer¬ 
tain offences were treated by law ns impairing it. If the offence 
was so grave as to impair the cxistimatio very seriously, its dimi¬ 
nution was said to amount to injamia; if the offence was rather 
less grave, the consequence was turpitudo; and if the person 
was in some inferior position, as, for instance, an actor, he was 
said to be marked with clevis nota, a slight brand of disgrace. 

49. It only remains to be observed that, althougdr 

^istence of ihe mere creations of law, as cor- 

persons. poratioDs, ceased to exist when the law in any wav 

put an end to their existence, as by the dissolution 
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of the corporation, yet the person of individuals, that is, their 
legal, as opposed to their natural, being, never became extinct. 
At the moment of death it was shifted to those, who represented 
them. The son was clothed with the person of the father, the 
heir with that of the testator. AVliat wo mean by saying that 
the deceased is represented, that is, again made present and 
brought before us, the Komaii jurists expressed by saying that 
his person had been shifted to those who succeeded in his 
jdace. 

II. Things. 

Uac of the J’be woid thing {res) has, in Koman law, a 

word res. sense as artificial and as wide as the word person. 

As person comprehends every being who has rights and is 

subject to them, so thing comprehends all that can be consi- 

dci-cd as the object of a right. The object of a right may be 

incorporeal, or tlic pure creation of law, and nccd'not be limited 

to tilings corporeal and visible. The law can separate the right 

to possess a field and the right to walk in it, and the object of 

each right is called indiftercntly a thing. When we attempt to 

classify these objects of rights, we are unable to select any one 

principle of division according to which we may distribute 

them. The aspects in which we may view them are too various 

to admit of a simple arrangement; we may, however, make 

a division approximately accurate by considering, first, those 

heads of things which we arrive at by examining the nature of 

the things themselves; and secondly, those gained by inquiring 

into the interest which persons have in tlieip. 

, . . . , hi. First, then, things may bo corporeal or 

vision of . , ... , . 

things. incorporeal; or, as the jurists expressed it, tatigi 

Corporeal and possunt or taiKji non possunt. We see a houso 

tncorporea . ^ ^ right to inhabit tlip 

one or reap the fruits of the other. The physical, tangible 
object of sense is a corporeal thing; the intangible abstraction 
of the mind is an incorporeal thing. Incorporeal things 
always consist in a right; if we see a stream flowing, or a path 
winding through a field, the mind sees, as something distinct 
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from the object of seiiso, the power of usin^ the water or of 
following the path. This power is, in the language of the law, 
an incorporeal thing ; and a person may have a right to possess 
it just as he jnay have a right to possess a house or field. 
But this power is itself a right if taken cognizance of by the 
law', and considered as capable of being exercised by one or 
more persons to the exclusion of all others. When we say 
that an individual has a right to this right, we merely mean 
that he has a claim to be the person to exercise exclusively this 
power. 

52. We may again speak of corporeal things 

7hinf/a woce- moveable and immoveable (res inohiles, tte 
able ana vm- ' 

moveable. move?itcs, and res soli, res immobiles), a dis¬ 
tinction so obvious that it needs no other remark 
than that some moveable things are so incorporated with im¬ 
moveables, or so constantly associated with their use, that the 
law treats them as immoveables ; as for instance a house, each 
brick of w’hicli is a moveable, is itself an immoveable, because 
attached to the soil. 

53. Things are also either divisible or indi- 

f/iinf/s tlin- yjgiijjQ cannot divide a slave or a horse 

sible and m- 

divitsible. &0 that the several parts have the same value 

which they had wlien they were parts of a whole; 
but if w'e divide a field into four, w’e have four small fields. 

54. They are also principal or accessory; that 

Things pn/i- jg direct object of rights, or are only 

ci]>al and ac- ^ ^ ■' n > j 

cessonj. • SO as forming portion of or being intimately con¬ 
nected with, something that is; thus a tree is a 
principal thing, its fruit an accessory. 

^ 55, Another distinction relating to things familiar 

specie^. Roman jurists was that between the genus 

* and the species. By the genus was meant n whole 

class of objects, such as horses, or the general name for an 
object, such as wine, oil,’whetit. Species was the particular 
member of the class, or particular portion of the object com¬ 
prehended under the genus, as this horse, or the wine in this 
bottle. If a purchaser bought a horse or a certain quantity of 


7'hin(js diri- 
sibh and in¬ 
divisible. 


Genus and 
specie J. 
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oil, the thing bought was saiil to bo determined genere; if he 

bought a particular horse or the oil in a certain vase, the thing 

bought was said to be determined Hjtecie. All things which 

are included under a general name, such as oil or wheat, are 

commonly divided by being weighed, numbered, or measured, 

and were therefore spoken of by the jurists as being those 

things qiioi qwndere, ttumero, mennurai'e conalani. 

lie't iiuu l««tly> regard things as particular, * 

lores and or as collected under some hesad, when the whole 

rernm mn- collection is a thing in law. Thus a sheep is a par- 
versitates. . i 

ticular tiling (trs si/tgifcaris), a nock, composed 

e.v dislaf/liht/s uni nomini subjcctin, is ii collection of things, 
or, as the jurists expressed it, is a rentm unirernitus (or 
simply unincrsilas). As also, of course, are such comprehen¬ 
sive things as an inheritance, a dowry, the peculium of a slave. 

07. In proceeding to the second division of things accord¬ 
ing to the persons who have rights over them, and to the extent 
of those rights, we must first notice the distinction in things 
caused by certain things Iiaviug a sacred charac- 

lies Sift) fV, ^ j t , • . ''f^i 

ter (rf-v dicini jun.s). llicse were res saerw, 
consecrated to the superior gods; or res religiosie, such ns 
tombs or burial ground’s, consecrated to the infernal gods; or 
lastly res sanclie, things human, but having a sort of sacred- 
ness attaching to them, such as the walls and gates of cities. 

58. The State, again, impressed on some things a peculiar 

character. All things which were held by peregrij/i and not by 

citizens were peregrinu. The soil which was included in the 

territories of the early State, the arjer llomanus, 
Aqcr Jiomnnns. ... • , i n n , \ i i , • 

was distinginslicd irom all other land by being 

alone capable of being the subject of a sale by mancipation, and 

being alone held by the especial tenure of the Jus Quiritium 

In later times, a greater portion of the soil of Italy tvas j^hiced 

on the same footing with the soil of tho uger JlumanuSy and 

solum llaUcum came to be the name of all soil wdiercver situated 

to which the privileges of the old ager Roman us were accorded 


A get' Jlvmanns. 


* Dion. Ualicarn. iv. 13. 
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as opposed to solum provinciale, which always remained, at 
least in theory, the property of the State, and of which a per¬ 
fect ownership could not be acquired*. Justinian abolished 
this difference in the tenure of the soil. 

59. In the older law there also prevailed a dis- 
Res onancipi. .. . , t i i ■, ^ i , 

tmction, abolished by Justinian, between res man- 

cipi and res nec mancipi. We know from a fragment of Ul- 
pianf, what things were res mancipi. They were prauiia in 
Ilalico solo, whether in the country or the city, servitudes (a 
term to-be explained presently) over these pneiUa when in the 
eount’T, slaves, and four-footed animals, ns oxen and horses, 
tamed for the service of man. All other things were nec man¬ 
cipi. We also know that property in res mancipi could only 
be transferred by mancipaiio, that is, by a form of sale, in 
which the purchaser took hold with his hand of the thing pur¬ 
chased, and claiming it to be his tendered a piece of copper to 
the seller|. The list of res mancipi is evidently a list of the 
possessions of an early agricultural community, and there can 
be scarcely any doubt that the form of sale required to transfer 
the property in them was the ordinary form of sale in such a 
community. At some period, and in some manner of which 
we have no knowledge, these possessions of an early agri¬ 
cultural community were contrasted with other forms of 
wealth, and the mode of transfer customary in the one case 
was found not to be customary in the other. The huv, 
sanctioning and embodying the custom, made the form of 
mancipaiio necessary to pass res mancipi, and declared it 
not to be necessary to pass other things. So far is clear; but 
the dhEculty is to account for the origin of the term. Why 
were these things called res mancipi 1 How is the expression 
connected with the word man us l In order to arrive at an 
answer, we must remember that a wife in the power of her hus- 


* Ulpiax, xix. 1 ; CrcERO, pro Flacco, i. 32 ; Gaius, i. 20. 
t UiiP. Frag. xix. 

X The form of mawipaiio will be more fully noticed in sec. 81 of the 
Introduction. 
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band was said to be in manu, and a free person, who sold him¬ 
self, or was sold by the person in whose power he was, was said 
to be in mancipio. On the other hand, it w'as an essential 
feature in the form of transfer mentioned above that the pur¬ 
chaser should take the thing purchased in his hand. Two 
theories have been formed out of these data. The one considers 
inaniis as signifying “power,”* to be the root of the phrases 
mauciin and manciinttio. Thus res mancipi meant originally 
things in the hand, or taken by the hand, of the owner, and the 
taking by the hand in the form of transfer was symbolic of the 
purchaser holding or acquiring the thing in the way in which 
the seller had held or acquired it. The other theory looks 
primarily to the foim of transfer. In order to show to the wit¬ 
nesses the fact of the transfer of the property, the purchaser 
made use of the expressive gesture of seizing the thing he 
bought with his hand, and hence the hand came to be a symbol 
of power or ownership. Either of these theories is plausible, 
and neither can be conclusively established. 

GO. If wc look at things according to the 
lies co'iiwiunes. ^ ^ i i 

persons by wliom they are owned, we have a 

division into res comnmnes, as the sea and the air, which cannot 


be appropriated by any particular individnals; res 
Jies jnt)hccB. j^iihlicee, things which belong to the State, as the 

State land {offer publiciis), navigable rivers, roads, &c.; res 

nnirersitatis^ things which belong to aggregate bodies, as to 

ji • ^ corporations; and res jfrlvattc, things which belong 

to individuals: all these several kinds of things were 

h} mstro said to be in nostro patrinwnio, i. e. we could, 
patnmonio. . , , . , 

in one way or another, have a property m them. 

Lastly, there were res nulUus, or extra nostrum patrimonium^ 

things of which no one has the ownership, as wild animals, or 

unoccupied islands in the sea. 


* How mamis signifies power is a further question'; it may be that 
the hand is merely a metaphor, as we say “ in the hands ” for “ in the 
power” of a person ; or it may mean the hand of a conqueror or plun¬ 
derer, and thus originally things manu capta would be the booty of 
plunderers. 
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Cl. Having now given a sketch of the position of 
^ ' persons in Roman law, ns also of tlie divisions of 

things, we now proceed to speak of that connection be¬ 
tween persons and things which what are termed rights ex¬ 
press. The necessities of his physical position 
Hov' divided. ... , . ", , i 

oblige man to exert Ins power over the world oi 

things; his special interests prompt each man to claim, as 
against his fellows, an exclusive interest in particular things. 
Sometimes such a claim sanctioned by law is urged directly: 
the owner, ns ho is said to be, of the thing publishes* this 
claim against all other men, and asserts an indisputable 
title himself to enjoy all the advantages which the possession 
of the thing can confer. Sometimes the claim is more in¬ 
direct ; the claimant insists that there are one or more par¬ 
ticular individuals who ought to put him in possession of 
something he wishes to obtain, or do something for him, or 
fulfil some promise, or repair some damage they have made 
or caused. {Such a claim is primarily urged against parti¬ 
cular persons, and not against the world at large. On this 
distinction between claims to things advanced against all 
men, and those advanced primarily against particular men, 
is based the division of rights into real and personal expressed 
by writers of the middle ages * on the analogy of terms found 
in the writings of the Roman jurists, by the phrase jura in re 
and jura ad rem. A real right, a jus in re, or, to use the 
equivalent phrase preferred by some later commentators ,in 
rem, is a right to have a thing to the exclusion of all other 
men. A personal right, jus ad rem, or, to use a much 
more correct expression, jus in personam, is a right in 
which there is a per.son who is the subject of the right, 
as well as a thing as its object, a right which gives its 


* The term jus in re appears in the summary of law hearing the 
name of the Brachylogus which belongs'to the twelfth century; both 
phrases occur in the poiitiHcial constitutions of the tliirteenth century. 
(See iSexti Decret. iii. 7, 8, in quibus jus non esset queesitum in re, licet oaI 
rem). 
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possessor a power to oblige nnother person to give or pro¬ 
cure, or do or not do something. It is true that in a real 
riglit the notion of persons is involved, for no one could 
claim a thing if there’ were no other persons against whom to 
claim it; and that in a personal right is involved the notion of 
a thing, for the object of the right is a thing which the pos¬ 
sessor wishes to have given, procured, done or not done. But 
the leading principle of the distinction is simple and intelli¬ 
gible, and though it has not been formally adopted in the 
system of the Institutes or of the leading jurists, yet the clas¬ 
sifications of the different relations of persons and things 
which they actually employed, are so anpable of being assimi¬ 
lated to that which this distinction suggests that we need not 
hesitate to adopt it. 

III. Rights over Things. 

. . 02. The most complete real right is of course 

Douanivm. . t i i i i i i • 

tliat possesscil by the absolute owner oi the thing, 

the person who has power to dispose of it as he likes, and who 
holds it by a title recognized as valid by law. This owner¬ 
ship was in Bornan law expressed by the word dominiumy 
sometimes by proprictas. The dominus was entitled to the 
use of the thing {uhus), to the perception of all its products 
{fructii}i)y or to consume the thing entirely if it were capable 
of consumption {ahusus). He could also dispose of, or 
alienate it at will. In the ancient system of private law, the 
owner was said to be owner ex jure Quiritium. Nor did the 
old law recognize any dominium other than that which was 
enjoyed ex jure Quiritium. But the prxtors found occasions 
when they wished to give all the advantages of ownership but 
were prevented by the civil law from giving the legal dominium. 
Another kind of dominium came therefore to be spoken of: 
and the term in bonis habere was used to express an owner¬ 
ship which was practically absolute because it was protected by 
the prators authority, but which was not technically the same as 
ownership Quiritium. Commentators have called this 
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ownership the dominium honiiarium.fiitXTQ. not, however, used 
hy the jurists. The distinction between the dominium bonita- 
rium and that e.v jure Quiritium entirely disappeared under 
Justinian. 

03. To the notion of dominium was opposed that 
01 jwssessio. A person might be owner of a tJung 
and yet not possess it, or possess it witliout being the owner. 
Possession implied actual physical occupation, or detention^ to 
use the technical terra, of the thing; hut it also implied some¬ 
thing more in the sense in which it was used hy the Roman 
lawyers. It implied not only a fact, hut an intention; not 
only the fact of the thing being under the control of the 
possessor, hut also the intention on the part of the possessor 
to hold it so as to reap exactly the same benefit from it as the 
real owner would, and to exercise tlic same rights over it, even 
though he might be well aware that he Avas not the real owner, 
and had no claim to be so. The possessor had no rights over 
the thing; hut he Avas entitled to have his possession protected 
against every one hut the true OAvner, and length of possession 
would, under certain conditions fixed hy laAV, make the posses¬ 
sor really become the owner of the thing possessed. 

04. As the real rights over a thing may he very numerous, it is 
perfectly possible to separate them, and to give some to oneperson 
and some to another. We can, for instance, separate the right of 
Avalking in a field from the right of digging under the surface, and 
give the right of doing the one to this person and of doing the 
other to that. In this way each right that is separated off may 
he considered as a fragment of the Avholo dominium, capable 
of being given aAvay from the proprietor. These fragmentary 
rights, these portions of the whole right comprised in the 
absolute ownership, Avere termed servitutes, because 
was under a kind of slavery for the bene¬ 
fit of the person entitled to exercise over it this separate right. 
In some servitudes, the right over the thing subject to the 
servitude, res serviens, Avas attached to the ownership of an¬ 
other thing {res dominans) ; the servitudes wore then spoken 
of as servitutes rerum or pradiorum, and a distinction was 
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made in these servitudes according as the right given by them 
referred to the soil itself, as the right to go or to drive over it, 
when the servitutes were said to be rusticorum 'prtpdiorum, or 
to the soil as supporting some superstructure, as a house, when 
the servitudes were said to be urbanorum prosdiorum. In 
other servitudes, the right was given to particular persons; and 
the servitudes were then termed servitutes The 

most important of these latter servitudes were usufructus and 
vsiis. Usufructus was the right to enjoy a thing belonging 
to another person so as to reap all thef produce derivable from 
it, as, for instance, all the fruits of the soil; ustis was the right 
to use and enjoy a thing belonging to another person, only 
without reaping any of its produce, or altering its substance. 
Only immoveable pn)perty was subject to the servitutesprai- 
diorum; both moveable and immoveable to servitutes per- 
sonariun. 

05. There were two other real rights which 
LmpJn/tnisu something of the nature of servitudes, but 

jicies, which received a particular name. These were 

Emjdu/teusis and superficies. The former was 
an alienation of all rights except that of the bare ownership 
for a long term, in consideration of the proprietor receiving 
a yearly rent {p>ensio) ; the latter was the alienation by tho 
owner of the surface of the soil of all rights necessary for 
building on the surface, a yearly rent being generally reserved. 

CO. Lastly, there was the real right given over 
Jus pionoris. i i i 

^ a thing by, pledge or mortgage pignus^ hypo- 

theca ; the former terra being used to express the case of the 
thing, over which the right was given, being placed in the 
possession of the creditor, the latter to express the case of it 
being left in the possession of the debtor. The right w^as 
given to secure a creditor the payment of his debt; and he had 
power to sell the thing, and to satisfy his claim out of the pro¬ 
ceeds, if ho could find no purchaser, to have himself made owner 
of tho thing. 

C7. We may now proceed to speak of tho mode in which 
real rights are acquired. We find at the outset an obvious 
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differenctj between acquiring rights over n particular thing, and 
acquiring rights over the entirety of a number of things com¬ 
prised in such a term as an inheritance, which 
entirety of the rights belonging to 
over thiuijs. a deceased person, both real and personal. We 
may thus divide the subject of the acquisition of 
rights into two parts, the first coniprisiug tlie modes in which 
real rights are acquired over particular things, the second com¬ 
prising the modes in which,an entirety {uiuversiiaa) of rights, 
both real and personal, passed from one person to another. 

6ft. We mav mention, ns the first of the modes 

Acqiti'siition of of acquiring particular things, occupation, i. e. 

rh:ld over par- seizing on a thing which is a rc-s* miUhm : 

ticidar things. _ o _ o 

(Jeeupatio. land in an unoccupied country is a res nnlliHs, 
so are wild animals; if we seize on, or, as we 
should say, occupy the land, and cutcdi the wild animal, we 
gain our right over the soil and the animal by having been the 
first to seize it. 


69. Accession is the general term for the ncquisi- 

CC€SSiO 

tioii of rights over tilings which are added by the 
forces of nature to, and become an inseparable part of, another 
thing regarded as the principal thing. The owner of the prin¬ 
cipal tiling, by virtue of his being owner, is the owner also of 
tlic accessory thing. 

70. A contract, by wliich one person hound him¬ 
self to give a thing to another, did not make tliat 
other the owner of the thing. A further step was necessary. 
The thing must he handed over to the person who was under 
the terms of the contract, to become the owner of it. This 


Tradition. 


handing over was called traditio; and a perfect tradilio 
implied, first, that it was a real absolute owner, capable of 
alienating the thing, who transferred it, and, secondly, that he 
placed the new proprietor in actual possession of tlie thing. 

71. The above are tenned natural modes of acqiiisi- 
‘ tion; but there are some which derive their force only 
from the civil law. Among these is acquisition by gift. An 
ordinary gift did not make the person, to whom the thing was 
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f^iven, its owner; the gift must be followed by a traditio; 
but a gift given in expectation of death {mortis causa donatio), 
if the death took place, passed, ijfso jure, the property in the 
thing given, as also did a gift by legacy. 

. 72. The law also gave the ownership of a thing 

Usuatpio. , . , , , . . , 

by usucajno, that is, by quiet possession, oofia 

Jide, and founded on a good title, which siifBced |o transfer the 
dominium, or legal ownership, if maintained during one year 
over moveable things, or during two years over immoveable. 
The operation of usucapio was of great importance in Homan 
law; for by it the interest of a person to whom a res mancipi 
was transferred otherwise than by mancipation and the in¬ 
terests of all persons who held things in honis (sec sec. 

G2) was, after a short lapse of time, converted 
1 nstnption. ownership. Prescription, 

before the time of Justinian, was not a means of acquiring 
rights: it merely gave a means of repelling actions brought to 
regain rights which had long been held by another than the 
absolute owner. It was aj)plioable to immoveables in the pro¬ 
vinces, tliey being not aflected by usucapio, whicli regarded all 
moveables, but only such immoveables as were in Italy. Jus¬ 
tinian made considerable alterations in the law with respect to 
acquisition of ownership by length of possession. Tiie same 
law was made to prevail throughout the Empire, and posses¬ 
sion during three years gave the ownership of moveables, and 
possession during ton years, if the parties had inhabited the 
same province during tlie time, or possession during twenty 
years if they had not, gave the ownership of immoveables. 

78. 'J'he ownership was also transferred when 

Tn. Vfl/iv * , , 

were surrendered by tlie fictitious process 
of in Jure cessio, that is, a suit in which the defendant gave 
up to the plaintiff all he claimed, or when things were ad¬ 
judged {adjudicatio) in certain actions, such as those for 
assigning boundaries, and dividing a family estate, when the 
judge had a power to assign the respective portions to the dif¬ 
ferent parties. 
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74. The entirety of riglits wns acquired when 
ar^^em^rdy % person succeeded to the pemona^ or legal 
rights. existence, of another, and thereby succeeded to 

all his rights, whetlier over things or against 
persons. The cases in which tliis most naturally occurred 
were that of arrogation (for when a person was 
‘ arrogated, he, of course, transferred all that ho had 
to the person whose family he entered), and that of succession 
to the inheritance of testators and intestates. 


^ ^ ^ 75. Testaments were originally made by being 

proclaimed in the comitia curiata, or by a lic- 
titious sale, in which testators transferred their property to a 
purchaser { familuv emptor), who Avas himself heir, or wlio 
was, after their death, to distribute it according to their wishes. 
In later times, they were made in writing in the presence of 
seven witnesses. In order to make a testament, it was neces¬ 


sary to have the testamenti fuctio, a term implying such a 
participation in the law of private Eoman citizens as to make a 
person considered capable of making, taking under, or being 
witness to, a testament. 


/C. The testator was obliged to disinherit hy 
Disinheriting. i , . • i • 

name every one who, being among those in Ins 

own power, had a natural claim on his property; and if he failed 

to do so, the whole will wns set aside. The great peculiarity of 

a Eoman will Avas the institution of the heir, that 

person who Avas to succeed to persona 

of the testator. Unless there Avns such a person, no 

other disposition of the will could take effect, for there was no 

continuation of the testator’s legal existence. The heir avrs, 

therefore, appointed at the beginning of the Avill; in case of the 

heir accepting, he placed himself exactly in the position of the 

testator, received all his property, and was answerable for all 

bis debts; in receiving his property he was, however, bound to 

give effect to the subsequent dispositions of the testament. In 

order that the testament might not fail because the heir was 

not willing to enter on the inheritance, it was customary to 
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name one or more persons, to whom in succession it might be 
open to take upon them the oflfice of heir. And a testator 
could always secure an heir by naming, as the lust of the list, 
one of his own slaves, whom the law did not permit to refuse 
the'office {heres necesmrius). When some of the conditions 
necessary to create an heir, or give a legacy, were vnanting in a 
will, still the expressions of the testator’s will were binding as 
trusts upon the heir under the will, or heir ab intestato. Such 
. trusts ijideicommissa) were first made obliga- 
u eicommissa. Augustus, who also first gave effect to 

codicils, that is, writings purporting to deal with property in the 
C d' 7 Planner of a testamentary disposition, but not exe¬ 
cuted with the solemnities which wore required to 
make a testament valid. 

77. If there was no testament to determine the 

iSUCC^SSbOTt to 

iniestates. succession to the particular property, the law pre¬ 
scribed the order in which it was to devolve. 
The first claimants were the sui heredesy that is, all persons in 
the power of tlie deceased, and who, on his death, became them¬ 
selves sui juris. Tlius, a sou iu potestate was a sfius halves 
of the deceased, but not a grandson until the son was dead. 
Why these persons were termed sui heredes is doubtful. Pro¬ 
bably the term suns was merely meant to express that they 
belonged to the imtcrj'amilias as being in his power. If there 
were no sui heredes, the next heirs WTre the agnati, i. e. all 
members of the some civil family; and then, in default of agnati, 
the law of the Twelve Tables gave the inheritance to the mem¬ 
bers of the same gens, an enactment which could of course 
only take effect when the deceased was a member of a gens. 
What was the course of devolution beyond the agnati under 
the old civil law, when the deceased was not a member of a 
gens, wo do not know. In default of agnati, under the 
Proetorian legislation, the claims .of the natural family were 
attended to, and the cognaii, or blood-relations, succeeded to 
the inheritance. In the later times of the Homan law the 
claims of blood-relations were more and more favoured, and in 



DO 


INTRODUCTION. 


many important points were gradually preferred to those of 
merely civil kinmansliip. 


IV. Ri<rlits against Persons. 

C O 

« 

Rights agabut 78 . A personal right is, ns we have said he- 
peisons. ^ right which one person has against an¬ 

other ; a right to constrain that other to do something for, or 
give something to, the possessor of the right. Such n right was 
geaprally spoken of in Homan law ns an obligation, the notion 
of an obligation being that of a tie between two parties of such 
a nature as to confer on the one a power of compelling by 
action the other to give, do, or furnish something. The obli- 
gaiion did not give any interest in a thing, to get which might 
be the ultimate object of the proceeding, but only gave a means 
I of acquiring it. The three words, c/are, faccre, pra'slarp^ 
were used to embrace all the possible duties an obligation could 
create. Either the person bound by the obligation was obliged, 
dare, i. e* to give the absolute ownership of a thing; or facere, 
that is, to do or not to do some act; or jii'astare, that is, to 
provide or furnish any advantage, or thing, tlio yielding which 
could not be included in the limited sense of the word ‘ dare' 
Every person who possessed a personal right against another 
was termed a creditor, and every one who owed the satisfac¬ 
tion of a claim, or was the subject of a personal right, was a 
debitor. The word creditor, of course, points to those trans¬ 
actions in which the possessor of the right trusted the porsoH 
who was the subject of it; but the application of the terms 
was perfectly general, and must not be confounded with the 
English usage of the words creditor and debtor. 

79. Justinian defines obligations so as to in- 
Ot ignttoiu. which fell within the scope of the 

jus civile, and gave a right to bring a civil action. But be¬ 
sides these civil obligations {ohligationcs civiles) there were 
others which were introduced by the prietor, and gave rise to a 
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praetorian action {pljUgationesprcstorim vel honorariob). The 
prtEtorian law, to a certain extent, recognized natural obliga¬ 
tions {»aturales)y which rested for their authority only on the 
dictates of natural law. It did not permit them to form the 
ground of actions, but allowed them to constitute a means 
of defence against an action brought in violation of them. 
jy. . . According to the theory of Roman law, all 

obUg^atiom. obligations owed their origin either to the consent 
of the parties {contractus)y or to injuries {delicto.) 
done by one person to another, which gave the injured party a 
i-iglit to recompense. Contracts did not, however, include all 
cases when an obligation arose from the mutual consent of 
ilie parties. The general name for such an obligation was con- 
ventioy pacinni conventum. A contract was properly an obli¬ 
gation arising by mutual consent, and made in one of the forms 
recognized by the civil law; but all obligations arising from 
mutual consent are spoken of as arising from contracts, be¬ 
cause in the old law no other mode of expressing mutual con¬ 
sent was recognized, and mere agreements were not binding. 

81. The mode of transferring 7'es mancijpi was, as 
we have said in sec. 68, called maneijiatio. Gaius 
(i. 119) thus describes the form of transfer : “Mancipation is 
effected in the presence of not less than, five witnesses, who 
must be Roman citizens of the age of puberty, and also in the 
presence of another person of the same condition, who holds a 
pair of scales, and hence is called librij}etis. The purchaser, 
taking hold of the thing, says and affirms that this thing is mine, 
jure Quiriliumy and it is purchased by me with this piece 
of copper and these scales. He then strikes the scales with 
the piece of money, and gives it to the seller as a symbol of 
the price.” But the generic term for this mode of sale was not 
mancipatioy but nexum ^y for this form was used not only when 
tt sale was its real object, but when under the form of a sale 
the parties intended to effect a contract of deposit or pledge. 


Nexu,m. 


* “ Nexum est, quodcumque per ces et lihram geritUTy idqivs necti dicitur," 
—FjCSTCS. 

R 2 



52 


INTEODUCTION. 


Tlie purchaser took the thing handed over to him under the 
condition of restoring it under certain specified circumstances, 
and thus a form of transfer came to be a form of contract 
where part of the contract was still to be executed. 

Contracts when the civil law had assumed 

made re. shape, and prior to the alterations it received 

from the praetorian system, the nexum was used 
chiefly as the mode of transferring res mancqn, for contracts 
of deposit and pledge were ordinarily made, ns it was termed, 
re. That is, by the mere delivery of the thing the person to 
whom it w'as delivered, and who accepted it, was bound by an 
obligation to hold it for the purposes for which it had been de¬ 
livered. There were four heads of contracts recognized by the 
civil law, and this of contracts made re was the first. Under 
it were classed four kinds of contract, namelv, tlic contracts 
of mutuum when the receiver had to return as much of the 
thing as he received, commodatuni when he had to return the 
specific thing itself, clejfositum when the receiver was bound to 
keep safe a thing committed to his charge, and when 

the receiver took a thing in pledge. 

^ ^ ^ 83. The second head of contract under the 

made verbis, civil law was that of contracts made verbis^ of 
executory contracts, that is, made in a prescribed 
form of solemn words. One of the parties put to the otlier a 
formal question {stipulatio), to which the other gave a formal 
answer [resj)onsio, promissio). To the validity of the contract 
it W'as necessary that the question should be couched in the 
form ‘ spondes ? ’ and the answer in that of ‘ spo 7 tdeo.’ Do you 
engage ? I do engage. It was long before equivalent words, 
such as promitto or dahOy were admitted as substitutes. A 
contract made by the pronunciation of these solemn words was 
said to be made verbis. 

84. A third head of contract under the civil 

Contracts , 

made Uteris, was that of contracts made litcrts. An engage¬ 
ment having been made to give a definite amount, 
the parties agreed to make a memorandum of the terms of the 
contract. The creditor placed in his book of domestic accounts 
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{tabula, ov codex) the name of the debtor, and Urn sum as 
being pecimia expcnsa lata, weighed out and given to the 
debtor; and the debtor entered in his tahulee, the same sum as 
pecunia accepta relata. Either party could call on the other 
to produce his tahuhe, which it was considered so incumbent 
on a Roman citizen to keep carefully and accurately, that any 
wilful error was discoverable without much difficulty. The 
debtor, in fact, furnished the creditor with a means of proving 
that the debtor had on a certain.day received the money, and 
oven if the debtor had not set the sum down in his tahulce, the 
creditor could show his own tahulm as a proof of the contract. 
Sometimes the debt {nomcn, literally the name of the debtor) 
was not entered directly in the tabu he, but in the adversaria or 
casual memonmdum book of the two parties, and then entered 
subsequently in the tabuUe; when the nomen w^as spoken of 
as a nomen transcriptitium, i. e. transcribed from one to the 
other. 

85. There were, also, four particular contracts, for 

Comrncts formation of which the civil law required no 

vmde con- _ _ _ ^ 

sensa. formalities whatever, but which were made merely 
consensu, by the consent of the parties. These 
four contracts were—sale {emptio-venditio), hiring {locatio- 
couductio), partiiersbip {societas), and bailment 
The four modes, then, in which contracts might be entered into 
under the civil law were— re, verbis, Uteris, and consensu. 

80. When, however, the old law of contracts 
inaovutiom. under the manipulation of the preetors many 
changes were introduced. The few forms of con¬ 
tract recognized by the civil law, that is, the four heads of con¬ 
tract made re, the four heads of contract made consensu, and 
contracts made verbis and Uteris still remained the basis of 
the whole law of contracts ; but the preetors, while nominally 
adhering to the civil law, introduced changes that had a great 
practical effect. The nature of this change can only be under¬ 
stood by studying the details of the Roman law of contracts, 
and it would be out of place in a general introduction to 
attempt to notice them. But there are three ways in which the 
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prcetors "wrought a change, which wore so important that they 
may be briefly stated here. By an extension of the theory of 
the civil law contract rey the prietors permitted an action to 
be brought to enforce every contract tliat was in part executed; 
secondly, as we have stated above, agreements that would not 
furnish a .cause of action, were permitted to be set up by way 
of defence, to an action with which they were inconsistent; 
and thirdly, there were a few specified particular cases in wliich 
the praetor permitted pacts to be enforced by action. 

87. Obligations might, however, very well arise 

Ohhfjatwiis \vithbut any fault on the part of any one, and vet 

qnuifi ex con- , .... ' , 

tvachc. without having their origin in mutual consent. 

The mere fact of occupying a certain position will 
sometimes involve duties, the performance of which may bo 
enforced by an action, and which give rise to a personal riglit 
which the person interested in their performance has against 
the person bound to perform them. x\n heir, for instance, was, 
by the mere fact of accepting the inheritance, bound to pay the 
legacies given by the te.stament. Such obligations were said to 
be qiinai ex contractu, not that they really rested on any con¬ 
tract, but there was an analogy between the obligation thus 
arising, and that arising from the formation of a contract 

88. It was not every wrong deed for which corn¬ 
er pensation could be obtained that gave rise to an 

obligation ex delicto; there were certain particular 
wrong deeds, such as theft and robbery with violence, which 
the law expressly characterized as delicta, and to procure 
reparation for which the law provided a special action. It was 
only when a person suflered by one of these wrong deeds that 
an obligation ex delicto arose. When any wrong deed was 
done not thus expressly designated by law as a delictum, and 
when no particular and appropriate foiin of action was pro¬ 
vided, the obligation was said to arise quasi ex delicto ; among 
the instances given in the Institutes is that of dangerous 
things being placed so as to full into a public way. If any 

* See Austin, Province of Jarmqtrudence determined. Appendix, 
Page xl. 
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one were hurt by the fall, the author of tl)o injury 

Obh^atLom -yyoijjj jjg bound to make reparation by an obliga- 
quau ex tie- , ^ ° « 

licto. tion quasi ex delicto^ there being this point of 

analogy between this obligation, and that in tlie 
case of a delict, that the person liable to be sued had done harm 
to the person or property of another. The division of obliga¬ 
tions adopted in the Institutes is therefore into those ex con¬ 
tractu^ those quasi cx contractu, those ex delicto, and those 
quasi ex delicto. 

89. The ancient law considered an obligation as 
HuigatLouL existing until tlie tie of law, the vinculum juris, 
was loosed by the thing being given, furnished, 
or done, or by a new tic being formed in place of the old; 
this loosening of the tie was termed solatia. Each mode 
of forming a contract by the civil law was accompanied by a 
corresponding mode of dissolving it. When the contract had 
been formed re, it was enough that tlie thing should be re¬ 
stored ; when it had been formed vcrlns, a question and answer 
again furnished tlie means of accomplishing the desired object. 
Habesne acceptum 1 Habeo, sufficed to put an end to the 
contract. The parties made an entry of jiayment in their 

codices, if the contract had been Uteris; and mutual consent 

• 

dissolved those contracts which it had sufficed to form. The 
solatia cerhis was most frequently employed, and it w'as easy 
to employ it on every occasion: for in whatever way the con¬ 
tract might originally have been entered into, its terms could 
be repeated in the form of a stipulation, and then this stipu¬ 
lation could be dissolved by a solntio verbis. The stipulation 
extinguished the original contract. For contracts were extin¬ 
guished not only by payment, but by what was called 
noratio; that is, by making a new contract, and sub¬ 
stituting it in the place of the original one. The law.Required 
that the new contract should be always made verbis ojr Uteris. 
When strict adherence to the rule of law, requiring a par¬ 
ticular mode of payment, would work injustice, the prrotor 
would always provide a remedy by means of his equitable 
jurisdiction. 


Not'utio. 
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V. System of Civil Process. 


90. An action is the process by which a right is 
of enforced. Unless a means of enforcing it were 
provided, the right would be a mere inoperative 
abstraction. Directly it was disputed, it would 
cease to have any real existence; but in order that it may 
have a real existence, the State uses its powers to ensure a free 
exercise of it, as soon as it is made certain to the magistrate, 


who is entrusted with the authority of the State, tliat the right 
claimed does really belong to the claimant. The proceeding 
’ by which this is made evident to tlie magistrate, and tlie 
machinery set in motion by which the State exerts its power 
of compulsion, is called an action. The word action is not, 
however, always used exactly in this sense: for it is also em¬ 
ployed to mean sometimes the right to institute such a proceed¬ 
ing : and sometimes the form which the proceeding takes. 

91. There are three great epochs in the 
Epochs in the history of the Eoman system of civil process. 
history of lio- j’jj.gj of the system of the lerfis actiones, 

civil process. certain hard, sharply-defined forms which a 
rude civilization prescribed for all proceedings. 
Secondly, that of the system of formulwy by which the prcctor, 
adopting a most flexible form of organizing the proceedings, 
was enabled to give a means of enforcing every right which 
the more enlarged views of an advancing civilization pro¬ 
nounced to be founded on equity ; and thirdly, that of the 
extraor din aria judicia, by which, under the later emperors, 
the supreme authority took the whole conduct of the proceed¬ 
ing into its own hands, and arrived at what seemed to it to bo 
just in as direct and speedy a manner as it found possible, 

92. In enforcing rights two very different func- 

lrate^cind\he exercised by those to whom the 

jndye. powers of the State are delegated. Pirst, there 

must be some one invested with magisterial au¬ 
thority, giving the sanction and solemnity of his position to 
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the whole proceeding, who shall represent the law and say 
what the law is, and who shall have power to employ the force 
which the State places at the disposal of those it selects to ad¬ 
minister justice. Secondly, an enquiry has to be made into 
particular facts, evidence has to be received and weighed, and 
an opinion formed and pronounced as to the real merits of the 
case. The person who exercised the one function was spoken 
of by the Bomans as matjUtratm; the person who exorcised 
the other as judex. To the law, represented, pronounced, vin¬ 
dicated, by the magistrate, they applied the term jus: to the 
oxaininalion of contested facts by the judge, the term judicium. 
It is perfectly possible that the same person should act as 
magistrate and judge; but it is also possible that the two pro¬ 
vinces should be separated, and placed in the hands of different 
persons. Among the Romans the mayistratas was a different 
person from the jude.v, until the introduction of the sys¬ 
tem of e.rtraordin(tria judicia. The two functions were 
kept almost entirely apart under the system of formudaj 
and, from a comparatively early period of Roman history, the 
notion of a judge distinct from the magistrate was familiar to 
the national mind. After the expulsion of the kings, and 
during the time of the first period of the system of civil pro¬ 
cess, first the Consuls, then the pnetor, and in some cases the 
a‘diles, acted ns the magistrate. As judex, any member of the 
senatorial body could act who was chosen by the mutual con¬ 
sent of the parties: if they could not agree, the choice was 
determined by lot. There was also a standing body of judges, 
the centumcirs, elected annually by the comitia, three from 
each local tribe, and divided into sections. They had special 
jurisdiction over questions of status, of dominium ex jure 
Quiritium, and of successions. Probably in cases involving 
any question into which the centumvirs were the proper per¬ 
sons to inquire, it was not open to the parties to nsk for a judge, 
and the whole proceedings were earned on before the centum- 
virs. Lastly, in cases where the interests of lieregrini were 
involved, the recuperatores furnished the body who were to act 
the part of i\\e judex. It may be added, that where the doubt- 
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Arhiten. 


livitie in ear- 
times. 


ful circumstances of the case demanded that the judge, in pro¬ 
nouncing his opinion on the facts, should exercise a 
wider discretion than was ordinarily open to him, he 
was spoken of as an arbiter, 

93. All judicial proceedings, whether before a 
juHiddrprL magistrate, or a judge, were conducted publicly at 
codings at Rome. In early times, the magistrate sat in the 
forum, and openly dispensed justice to all comci’s. 
Nothing, perhaps, conveys a more correct picture 
of the ideas and feelings that lay at the bottom of the public 
life of a Roman citizen, while Rome was still the rival of the 
Volscians, or the .^Equians, than the mode in which the actions 
of law were conducted. The magistrate and the judge of the 
patrician order, the distinction of days/w-v// and nefasti, the 
key to which only those, who knew the jus sacrum, possessed, 
the solemn and indispensable form of words by which every 
stage of the proceeding must be accompanied, would throw 
over the conduct of the action much of the same character 
which the existence of a privileged, and partly sacerdotal, order 
impressed on the whole body politic. 

Fir^ft epoch most ancient and most important of 

Jctio7is of law, the actions of law, the actio sacramenti^ , brings 
actif sacra- j^gfor© us, in the most marked manner, the do- 
light in appeals to the external senses, and the 
use of symbolical acts, sanctioned by long usage and expressive 
in themselves, which belongs to the early times of so many 
nations. It was originally the only form of action; and every 
species of light could be enforced by it. When it-was em¬ 
ployed to enforce a right over things, the proeecdings opened 
by the thing being brought before the magistrate {in jure); 
the claimants appeared, each touched it with a rod {vindicta 
oxfestuca), and said, * Hunc ego hominem (the instance given 
in (jaius is that of a claim to a slave) ex jure Quiritium 
meum esse aio secundum suam causam, sicut dixi. Ecce 
tibi vindictam imposui! His adversary repented the same 


* Gaius, iv. 13. 
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words. At the same time that the words were spoken each party 
seized hold of the thing claimed; this was termed the manuum 
coiiseriio, and the imposing the rod was termed vindicatio. If 
the thing was one that could not be brought into court, a por¬ 
tion of it was brought to represent the whole. A piece of turf, 
a twig, a brick, or one sheep, stood in place of a field, a house, 
or a flock*. When the vindicatio and manuum consertio 
were over, the magistrate said to the parties, mittite amho 
hominem; both were to place their claims in his hands. Then 
came the wager, the aacramentum, each party challenging his 
adversary to deposit a certain sum, which the loser of the cause 
was to forfeit to the treasury of the people {eprartum), to be 
•applied to tlic expenses of sacrifices. Tlie law of the Twelve 
Tables fixed the amount of the wager at 500 or 60 asses, 
according as the value of the thing contested fell above or 
below 1000 asses. The formal words by which this was done 
are thus given hy Gnius. He who had first gone through the 
vindicatio asked his adversary why he claimed it. Postuh 
anne dicas, qua e.v causa vindicaveris. The other replied 
that it was in conformity with right and law that he had made 
his claim. Jus itcregri sicut vindictam imposui: the first 
answered, Quando tu injuria vindicasti, D. L. eeris sacra- 
mento teprovoco ; ‘ I challenge you to a deposit of 500 pounds 
of copper’; and the other accepted the challenge by saying, 
Siniililer ego te. The magistrate then awarded the possession 
of the thing contested, until a decision was pronounced, to the 
party that appeared to have the best right to it, requiring him 
to furnish security that it would be forthcoming at the proper 
time. These sureties were called preedes litis et vindiciarum 
—Us signifying the thing contested itself, and vindicitB ^he 
fruits or profits which might arise from it before the final 
sentence was given. After a certain delay, a judge was ap- 

* If the thing was an immoveable there appears to have been an old 
ceremony of the parties going to the land or other immoveable thing 
and one expelling the other from it, and leading him before a magistrate 
(deductio). See Aulus Gellius ; Noct. Att. xx. 10; Cicero, pro Muratnu^ 



60 


INTRODUCTION. 


pointed to examine the facts; he informed the magistrate what 
his decision was, and the magistrate gave effect to this decision 
by using the force placed at his disposal. When the right to 
be tried was a personal one, there was of course nothing that 
could be claimed by vindication and the- action began at once 
with the wager. 


05. The details of the actio sacramenti furnish 

Acfio per jH- lively a picture of the actual workiuff of early 

dxcxs postma- j i o j 

iionem. Roman law, that it is worth while to set them 

fully before us; but the other actions of law may 
be passea over with a much more cursory notice*; indeed, our 
knowledge of them is very deficient, as the portion of the manu¬ 
script of Gains which contained a sketch of the proceedings is 
imperfect. We know that the action called jndicis postulatio 
was employed with regard to obligations, the macliinery of the 
actio sacramenti being obviously but very ill adapted for 
enforcing rights against persons. We know little more than 
that the magistrate was asked to allow the appointment of a 
judge, or arbiter, to decide the matter in question; and that 
the form of action was probably adopted, not where some certain 
thing was asked for as tlie fulfilment of the engagement, but 
where a greater uncertainty in the circumstances of the case 
allowed a greater latitude of opinion, and where an appearance 
of good or bad faith would naturally colour the whole cause f. 
In the year a.u.c. 510 (as it is conjectured) the lex Silia insti- 

tuted a new form of action where the obligation was for 
tondictio. ... 1 « • A 1 . 

the giving a definite sum of money, and a lex Cal- 

purnia (a.u.c. 5‘^0) extended the scope of the action to all ob¬ 
ligations for any certain definite thing |. This action was 
called condictio, because the plaintiff gave notice {condicere) 
to the defendant that he must appear before the magistrate, at 
an interval of thirty days, to receive a judge. 


* G.4ICS, iv. 12. 

t Preedarum a majoribus accepimua morem rognadi jadicis, si ea ro- 
garemus qua salva fide /were possit .— Cicero, de Off. iii. 10. 

% Gaius, iv. 19. 
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96. There were two other actions of law *, that 
mantis injectioneMy and that per pignoris 
jectionem. captionem. These were, however, not really actions 
so much as methods of obtaining execution. If it 
was a right over a thing that was claimed, then, if the sentence 
was in favour of the claimant, the magistrate at once put the 
claimant in possession of the thing, having recourse to force, 
mantis militaris, if necessary. But when a right against a 
person had to be enforced, there was nothing which could be 
thus handed over; the remedy was against the person, the 
liberty of the defeated adversary, and.the action per jmanus 
injectionem was the means by which the successful litigant 
exerted his i)ower. He laid hands on him, manus injecit, and 
brought him before a magistrate, stating that he had been cast 
in the previous suit; if this was denied, a judex appointed, 
and inquiry made whether judgment had really been given 
against him as alleged. If this was found to be the case, ho 
was adjudicatus to the claimant, and then, being brought before 
the magistrate, was addictus, or assigned over to him, and 
became the slave of his creditor. To the principle that the 
person, and not the property, of the debtor was bound, an ex¬ 
ception was made when the debt was duo to the military service, 
the fund for sacrifices, or the public treasury t- The cre¬ 
ditor, in such cases, might seize on anything belonging to 
the debtor, and take it as a pledge for the payment 
Actw per Qp debt. This pignoris capio was only spoken 

ptqHOTU . 1 1 • 1 

aipionem. of as ail actio because it was conducted with certain 

solemnities, and accompanied by the repetition of a 

peculiar form of words. 

97. Such forms of action were necessarily re- 

St/ppremon placed by others more convenient as Rome nd- 
of the actwm ^ ^ . . 

of law. vanced in civilization. They were m a great 

measure suppressed by the lex CEhutia (about 
A.u c. 673), and afterwards, in the time of Augustus, by the 


* Gahjs, iv. 21. 


t Gaius, iv. 26. 
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leges JuUm. They were, however, long retained in cases wliere 
the centumviri were the judices, that is, in questions 

of Quiritian ownership and disputed succession; and a fictitious 
process, termed in jure cessio, which was nothing else than an 
undefended action at law, in which a disputant gave up {cessit) 
before the magistrate {in jure) the thing in dispute, was re¬ 
tained as a ready means of many legal changes, such as manu¬ 
mission* or adoption, long after the actions of law had fallen 
into disuse. 


98. The changes wrought by intercourse with 

^'cond ep^'ch; foreign nations, the new duties of extended 
the system of ° 

fomivlce. dominion, and the stimulus given to the national 

mind by the long internal struggles Avhich had 
now subsided, produced a corresponding change in the mode in 
which justice was administered. A new system succeeded to 
the old Icgis aciiones; the magistrate was more 

‘ikeiecond J^iarked olf from tlie jtideje, and it was 

period, the directions which the former gave the latter that 
constituted the important feature of the new system 
of procedure. At home the praetors, of whom tliere were 
eigliteen in the days of Pomponius^, and one or two other 
magistrates; and in the provinces the freesiden or prcefects, 
who held convent us or assizes in the principal towns at stated 
intervals, sat as magistrates. As judices there were, in certain 
cases, the reciqieraiores, in otliers the centumviri; but prin¬ 
cipally those citizens whose names appeared in the yearly list 
drawn up by the prmtor {judices in alho reluli). The long 
struggle between the senate and the equites for the exclusive 
right to furnish judges ended in the judges ceasing to be taken 
entirely either from the senate or the equites; and two, at least, 
out of the five decuries of judges appearing in the album wore 
taken from a comparatively humble class. 

99. The directions which the magistrate sent to 
Fonmdee. the judge were always conveyed in a formal shape, 
and the word formula: was used to express tlio 


* Dig. i. 2. 34. 
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different forms in which directions were given. These formul<B 
were preserved and collected, and it became the great object of 
the contending parties that the right formula should be used 
in their case, the judge not being allowed to depart from the 
instructions he received. As there was no legal form to bind 
the magistrate, he could easily vary the formula so as to render* 
substantial justice, and had thus a ready means of avaihng 
himself of any equitable doctrine, which a more refined juris¬ 
prudence or his own sense of what was right suggested to him. 
These furmultp., so flexible in their general character, yet 
couched in terms always precise and simple, and as little 
varying from ordinary precedent as possible, furnish one of 
the many admirable instances of the power of the Romans to 
express correctly the subtlest legal ideas. 

^ 100. To show what those formula were, it will 

tffonaula. perhaps be best to give at length one of those 
we find in Gaius, and then to explain its different 
parts. One which wo may collect from different sections of the 
Fourth Book runs thus:— 

Juih.v efilo i Quod A ulus Af/eri'us Numerio Negidio ho- 
miuem vendidit ] si jmret Numerium Negidium Atilo Agerio 
sestertium X. millia dare oportere, judex Numerium Negi~ 
dium Aulo Agerio sestertium X. millia coudemnaio^ si non 
])aret, also I v it o *. 

Judex esto is merely the order for the appointment of the 
judge, and is not, strictly speaking, a part of the formula. 
From ‘ (pwd ' to ‘ vendidit ’ is what is called the demonstratio; 
from * si paret' to 'dare oportere' is the intentio i and from 
'judex' to the end is the condemnatio. The formula or¬ 
dinarily consisted of these three parts—the demonstratioy the 
intentio, and the condemnatio. 

101. demonstratio is the statement of the 
Demonstratio, fact or facts which the plaintiff alleges as the 
ground of his casef. Aulas Agerius, the plaintiff. 


* Qaius, iv. 40-43. 


t Gaius, iv. 40. 
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says that he has sold a slave to Numerius Negidius. The 
demonstratio varied, of course, with each particular case. 

102. The intentio was the really important part of 
Intentio. tlie formula. It was a precise statement of the de¬ 
mand w'hich the plaintiff made against {tendehat in) "if' 
.his adversary. It was necessary that it should exactly meet the 
law w’hiclj would govern the facts alleged by the phiintiff, if true. 
Whether Aulus Agerius has sold this slave to Numerius Negi¬ 
dius at the price he alleges, and whether the debt is still owing, 
this is what the judex has to determine; if the judge thinks 
he has paret), then the judge is instructed to pronounce 
his judgment against him; if he thinks he has not {si non 
parei), he is to be acquitted. 

103. The condemnniio is the direction to con- 
Condemnatio. demn or acquit according to the true circumstances 
of the case f. The judex was only a private citizen, 
and, unless specially authorized by a magistrate, could have no 
power to pronounce a judicial sentence. It is to be observed 
that the condemnafio was always pecuniary; the judge was 
always directed to condemn to a payment of money, never to 
do or give a particular thing. In three particular actions, how¬ 
ever, and perhaps in more, the judge was directed to ‘adjudicate’ 
a thing, in the sense of dividing it out among several litigants. 
These three actions were those brought to divide a family 
inheritance, to divide the property of partners, and to settle 
boundaries. In these actions there was an additional part of 
the formula running thus: quantum adjudicari ojmrtet, 
judex Tilio adjudieulo. This was called the adjudicatio; 
so that in these actions the parts of the formula" were four 
—demonstration intentio, adjudicatio, and condemnatio. Of 
course when a thing, and not a sum of money, was claimed, it 
was not possible for the magistrate always to fix a precise sum 
in which the defendant was to be condemned. Sometimes, 
therefore, the condemnatio merely fixed the maximum as the 
sum, and ran duntaxat X. niillia condemnato. Sometimes the 


* Gaius, iv. 41. 


t Gaius, iv. 42. 
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direction was still more indefinite, and the sum was left to the 
discretion of the judge. Quanti ea res erit, tantam pecuniam, 
dec. condemnato. When the object of the suit was to get a 
thing, as, for instance, to get hack a slave whom the defendant 
kept from the plaintiff, some such words as nisi restituat were 
inserted in the condemnatio. The defendant was only to pay 
the money if he refused to restore the thing. 

104. The sometimes stood quite alone, 

Prcejndicialis , , • j- ■ j- y i ^ 

forniida and was then called a preejudiciahs formula^; 

when this was the case, the object of the action 
was merely to establish a point which it was necessary to have 
settled with a view to a future action. The decision of such a 
preliminary point was called a j}r<iejudicium. Of course the 
intentio took any form that best suited the case; and it was 
the intentiones that were so carefully preserved as precedents, 
and so keenly debated by the contending parties. Sometimes 
the grounds of the defence made part of the intentio. The 
defendant might admit the plaintiff’s statement, but say that 
there were special circumstances to take this particular case out 
of the general rule of law under which it would naturally fall. 
He might own, for instance, that he had bought a slave at the 
price alleged, but say that he had been induced to do so by 
fraud. This plea was called an exceptio (/. e. a 
hxceptio. ^vas made to form part of the in¬ 

tentio, some such words as these being added: si in ea re nihil 
dolo malo Auli Agerii factum sit neque fiat. The plaintiff, 
again, might have something to urge as an exception in reply 
. to this plea: his answer was called replicatio; if 
^ ' the defendant had a further answer, it was called a 

duplicatio, the plaintiff’s further reply a triplication and so on. 
There was also sometimes an accessory part of the formula 
called the prascrijUio, placed, as its name denotes, at the 
beginning of the whole formula for the purpose of limiting the 
enquiry. The plaintiff might, for instance, wish that, in en- 


* Gaius, iv. 44. 133. 
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forcing a security on which payments were due from time to 
time, the action brought to try whether this security was valid 
should only affect his claim to payments already due, so that if 
he failed he might have a further action for future payments. 
In such a case some such words as ea res agatur cujus rei 
dies fuit (let the enquiry only be made as to the sum for the 
payment of which the time has arrived) were prefixed to the 
formula. Gradually, however, the j^reescriptio fell into dis¬ 
use, and the intentio and exceptio were so constructed as to 
serve every purpose for which it had been employed. 


JMis con- 
testiUio. 


105. In the Roman system of civil process the 
time when a contested right was to be considered as 


really made the subject of litigation, wiis very care¬ 


fully marked. It was very necessary that this should bo clearly 


ascertained. The claimant in whose favour the ultimate decision 


was given, was entitled to all that accrued to the thing claimed 
from this moment; and when once a point had been submitted 
to litigation, it could not be again litigated, both parties sur¬ 
rendering all their interest into the hands of the court, which 
assigned to the successful claimant such a fresh interest in the 
thing claimed, as might appear to be due to him. This time 
was marked by each party, at the end of the pi*oceedings before 
the magistrate, calling bystanders to witness, that they sub¬ 
mitted the matter to the decision of the judge*. This was 
called the litis contestalio. In process of time the ceremony 
might be omitted, or at any rate become a mere form, but 
the conclusion of the proceedings before the magistrate {in 
jure) still formed the crisis at which the claims of the difteroiit 
parties were considered to be finally submitted to the decision 
of the law. The lilis contestalio belongs, of course, to all 
the three periods of the Roman civil process : but it is so often 
spoken of with reference to actions under the formulary system, 
that it is, perhaps, most convenient to notice it here. 


* J'estus, sub voce Contestari. — Dig. xxviii. 1. 20. 
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Meaning of 
the word ac¬ 
tion under 
the system of 
formulas. 


100. Actio meant, under the system of the ac¬ 
tions of law, a particular form of procedure: 
under that of the formulas, it meant the right 
granted to a -plaintiff by the magistrate to seek 
what was due to him before a judge. Sometimes, 
however, tiie formula by which the judge was to determine 
the right, and sometimes the judicium, the proceedings by 
which the judge determined the right, were spoken of as if 
formuhc, judicium, and actio wore synonymous terms. Under 
the system of formiilm there were many divisions of actions, 
according to the form which the right given by the magistrate 

assumed. The most important division, perhaps. 
Divisions of ^ ^ ^ 

actions. *'*^**'*' actions m rcm and in personam*. 

If the object of the proceedings was to enforce a 
right to a thing, then the formula ran ‘ si jsaret hominem Auli 
Agi rii esse;’ if to enforce an obligation, then the formula ran 
si paret Numerium Negidium Auli Agerii dare oportere; and 
it was according to this difference in the intentio that actions 
were said to bo in rent or in personam. Vindicatio came to 
bo used as a generic term for actions in rem, and condictio 
for actions in personam. Another important division was that 
of actiones in jus conccptce and in factum conceptec f. In 
the former, the judge had to decide whether the claim of the 
plaintiff was legally just; in the latter, whether a particular 
fact was true. If it were true, then the magistrate directed the 
judge to pronounce a particular sentence, and by this means 
many claims were enforced which by the letter of the law were 
not valid. In an actio in jus concepta, the judge was directed 
to inquire, for instance, whether, according to the usual rules of 
law, a valid contract had been made. In an actio in factum 
concepta, ho was directed to inquire whether Aldus Agerius 
did a particular thing; if he did, the magistrate, making the 
law for the particular case, provided what was to be the conse¬ 
quence. Another division of action separated those which 


* Gaius, iv. i. 


t Gaius, iv. 37. 45. 47. 
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were established by law or precedent for the enforcement of 
some particular right {directa-) from the utiles*, that is, those 
which, by an extension of the directee, embraced cases analo¬ 
gous to, but not among those to which the direcUe applied. 
Sometimes, again, actions were said to be stricti juris f, when 
the judge was to decide rigidly according to the letter of the 
. law, as opposed to those honte Jidei, in which he was to allow 
his decision to be affected by equitable considerations, tlie 
nature of the case determining whether one or the other kind 
of action was approjiriate. There are also numberless otlicr 
divisions of actions, into which it is unnecessary to enter here ; 
one species, liowever, the actiones arhitraria- 1 , deserves a 
passing notice. In these actions the judge had the power of 
calling on the defendant to give sucli compensation to the 
plaintiff as he miglit think fit to direct. I'hey wore, therefore, 
especially adapted to secure a plaintiff receiving the particular 
thing which had been the subject of a contract, and not its 
money value. ; The judge made a preliminary order command¬ 
ing the defendant to give the thing, and only enforced the 
pecuniary condemnation in case of his refusal or inability to 
restore the thing itself. 

107. In speaking of actions under the system of 
• • • 
furtniiltp, it is impossible to pass over without notice 

■ the interdicts of the praetor §, though they w'crc only inciden¬ 
tally connected with actions. An interdict was an order issued 
j by the prmtor, and was in fact an edict addressed to a particular 
; individual with reference to a particular thing. Vinijieri veto, 
ex‘hibias,restituas, *I forbid you to have recourse to violence, 
you are to produce, you are to restore': such were the forms 
in which these commands were couched. Interdicts were 
granted, generally where some danger was apprehended, or 
some injury was being done to something to which a public 
character attached; as, for instance, if a road was stopped up; 

1, but they were also granted to protect private interests, if the 


* Gaius, iv. 38. 
t Oaius, iv. 47. 


t Gaid8, iv. 62. 

§ Qaids, iv. 138. 
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necessity for the interference of a magistrate was immediate. 
If the person to whom tho interdict was addressed acquiesced 
and obeyed the preetor’s injunction, nothing remained to he 
done; but if he refused to obey, the magistrate then referred 
to the decision of a judge, whether the terms of the interdict 
ought to be complied with. For instance, the interdict rem 
restituas might have been issued; hut the person to whom it 
was directed might deny that by law he was bound to restore 
the thing. On his stating this to tho magistrate, the magis¬ 
trate would give an action to try tho question, shaping the 
terms of the interdict into the intentio of the formula, si paret 
A. A. rem restitucre ojwrterc, &c. And it is thus that inter¬ 
dicts are connected with actions, as their validity depended on 
no action being brought to contest them, or the result of an 
action being to support them. 

. 108- There were under the system of for- 

Lj'traorduiana , , . . . i i 

judicia. nuilat certain cases wliicli the magistrate de¬ 

cided without sending to a judge. In these 
cases tho magistrate was said extra ordinem cognoscere, and 
the proceedings were termed extra orduicm cognitiones, 
judicia, or actiones. Among the cases in which the magis¬ 
trate proceeded in a summary way, were restiiutiones in inte- 
grum, (that is, certain cases in which he restored a person 
suffering from something from which he ought not by law to 
suffer, to the same position as he had occupied before the 
injury was sustained,) and cases relating to Jideicommissa. 
But ho was called upon most frequently to proceed in this way 
in order to give execution to the sentence of a judge. Tho 
old modes of execution, the manus injectip and pignoris capio, 
remained, though under a mitigated form; but a new method 
of execution was also permitted by the prmtor, and was much 
more generally adopted. The creditors were placed in full 
possession of all that the debtor had belonging to him; his 
persona was, in fact, transferred to them. This was termed 
the missio in honorum jwssessionem. After a certain delay, 
the creditors sold their interest in tho debtor’s property to tho 
person who would offer to pay tho largest proportion of the 
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sums they claimed. He became the purchaser, and this 
emjitio honoruni transferred to him the persona^ or legal 
existence of the debtor, who thereby suffered a capith demi- 
mttioy and became, in the language of the law, * infamous.’ 
It was in the exercise of his * extraordinary’ jurisdiction tbot 
the magistrate gaye this mode of execution. 

T1 'rl leriod period of the Roman system 

o/thehoman of civil process, the period of extraordi/taria 
sy&umof civil this summary iurisdiction was the only 

The extrax)r- jurisdiction the magistrate exercised. There was 
dinarL^Judi- no longer any distinction between jus and judi- 
ciuui ; the magistrate and the judge were the 
same person. By a constitution published a.d. 294, Diocle¬ 
tian directed all magistrates in the provinces to decide causes 
themselves. The practice was, in course of time, extended 
throughout the whole of the empire; and in the days of Jus¬ 
tinian, it was possible to speak of the ordinaria judicia as 
quite past 

110. In the days of the later emperors, the provinces 
■ ' were classed together into prtefectures. Over each 

province was a jjr<Fses, who had a vicarius, or vice-president, 
under him, and who, either himself or by his vicarius, tried all 
cases above a certain amount, fixed by Justinian at 300 solidi; 
cases below that amount \vere tried by inferior judges, called 
jiidices pedanei. The great cities, such as Constantinople and 
Alexandria, were under a separate jurisdiction. The prmtorian 
prefect was the head judge of appeal; but a final appeal lay to 
tlie emperor himself. 

111. In the time of Justinian, an action was 
eedure. ^ begun by the plaintiff announcing to a magistrate 
that he wished to bring an action, a proceeding 
which was termed the denuntiatio actionis, and furnishing a 
short statement of his case; this statement, called the lihellus 
conventionis, the magistrate sent by a bailiff of the court 


* Imt. iv. 15. 
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{executor) to the defendant. The parties or their procurators 
appeared before the magistrate, and the magistrate decided the 
case. Excejitio was still used as the term to express the plea 
of the defendant, which he generally, of course, reduced to 
writing, hut apparently not only was he not obliged to do so, 
but it was not even necessary in all cases for the plaintiff to 
put his plaint into writing; if he did not, the executor would 
merely tell the defendant, by word of mouth, that an action 
had been brought against him, perhaps adding a general state¬ 
ment of tho object for which it was brought. The Utis con- 
fesfatio took place directly the magistrate began to hear tho 
cause. The condemnation was no longer merely a pecuniary 
one, but the system of execution was not materially did'erent 
from what it had been under the prffitoriaa system. 
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IN NOMINE 110MINT NOSTRI JESU 
CIIRISTI. 

Imperator C.esar Ft. vviits, .TrsriNiv- 
Nl'S, Alamanicus, Gotiiicus, P’ran- 
C'lC'US, Germanious, Anticos, Ai.ani- 
cus, Vandatjccs, Aerkunus, i*h;s, 

FELIX, INriATITS, VICTOR AC TRICBI- 
rilATOR, SEMPER AeOUSTUS COl'IU.E 
LEOUM JUVENXUTI. 

Imporatoriam niaje&tatem non so¬ 
lum armis dccoratam, set! etiarn legi- 
hus nportct esse armatam, ut utnun- 
quc tempus et bellorum oLpacis recto 
possit gubernari; et princops llo- 
inanns victor existat non solum In 
lioslilibus pru'liis, sed otiam per lo- 
gitimos trniiiites caluinniantium ini- 
quitatcs expellens, et fiat tarn juris 
religiosissiinua, quam viclis liostibus 
triumpliator. 

1. Quonim utramquo viam cum 
sunimis vigiliis summaquo providen- 
tia, annucnte Deo, perlccimas. Pit 
bcllicos qiiidom sudorcs nosfros bar- 
bario.e gentes sub juga nostra de- 
ductnj cognoscunt, et tarn Africa qtiam 
aliaj numoroaie provinciiv post tanta 
tcmporum spatia, noslris victoriis a 
ccelesti Numino pnestitis, itorum di- 
tioni llomanaj nostroquo additro im- 
perio protcgtantur; omnca vorn po- 
puli logibus jam n nobis promulgalis 
vcl conipositis roguntur. 


IN THE NAME OF OUR LORD JESUS 
CHRIST. 

The Emperor C.esar Flavius Justi- 

NIANUS, VANQUIMIER OF THE AlAMANI, 
Goths, Francs, Germans, Antes, 
Alani, VANDAiiS, Africans, pious, 

HAPPY, GLORIOUS, TRIUMPHANT CON¬ 
QUEROR, EVER August, to the youth 
DESIROUS OF STUDYING THE LAW, 

greeting. 

The imperial majesty should bo 
not only made glorious by arms, but 
also sti'engthencd by laws, that, alike 
in time of peace aqd in time of war*, 
the state may be well governed, and 
that the emperor may not only be vic¬ 
torious in the field of battle, but also 
may by every legal means repel the 
iniquities of men who abuse the laws, 
and may at once religiously uphold 
justice and triumph over his con¬ 
quered enemies. 

1. By our incessant laboui's and 
groat care, with the blessing of God, 
wo have attained this double end. 
The barbarian nations reduced under 
otir yoke know our efforts in war; to 
which also .Africa and very many other 
provinces bear witness, which, after 
so long an interval, have been re¬ 
stored to the dominion of Rome and 
our empire, by our victories gained 
through the favour of heaven. All 
nations moreover are governed by 
laws which we bu\4 cither promul¬ 
gated or arranged. 
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2 . Et cum sacratissiniDS constitii- 
tiones an tea confuiisas in luculentnm 
crcMmus consonantiam, tunc nostram 
extondiraus curam ad immensa vete- 
ris prudentire volumina; et opus dcs- 
peratum, quasi per medium profun- 
dum euntes, coelesti favore jam adim- 
I)lovimus. 

3. Cnmque lioc Deo propitio per- 
actum esi, Triboniano viro magni- 
tico, magistro et exqua-store sucri 
l^alatii nostri, nec non Theopliilo et 
J3orotheo viiis illuatribus, nntecesso- 
ribus nosiris (quorum omnium aoler- 
tiam et legum scicutiam et circa nos¬ 
tras jussionea fidem jam ex multis 
rerum argumentis accepimns) con- 
vocatis, mandavimus specialitcr ut 
nostra anctoritate uostrisqiie suasio- 
iiibus Institutiones coniponercnt, ut 
liceat vobis prima legum cunabuln 
non ab antiquis fabulis discere, sed 
ab imperiali splendore appetcre; et 
tarn aures quam animne vesirm niiiil 
inutile nibilque perperam positum, 
sed quod in ipsis rerum obtinct argu- 
raentis, accipiant. Et quod priorc 
tempore vix post quadi-iennium prio- 
ribus contingebat, ut tunc constitu- 
tiones imperatorias legerent, hoc vos 
aprimordio ingrediamini: digni tanto 
honore tantaque reperti felicitate, ut 
et initium vobis et finis legum erudi- 
tionis a voce principali procedat. 


4. Tgitur post libros quinquaginta 
Digestorum seu Fandectarura, in qui- 
biis omne jus antiquum collatum cst, 
quos per eumdem virum excelsum 
Tribonianum nec non ceteros viros 
illustres et facundissimos confecimus, 
in lios quatuor libros easdem Insti¬ 
tutiones partiri jiissiinus, ut sint to- 
tins legitimee scientifB prima elo- 
menta. 

6. In quibus breviter expositum 
est et quod antea obtinebat, et quod 
postea desuctudine inumbratum im¬ 
periali remedio illumiuatum est. 

6. Quas ex omnibus antiquorum 
Institutionibas, et preecipue ex com- 


2. When we hod arranged and 
brought into perfect harmony the 
hitherto confused mass of imperial 
constitutions, we then extended our 
care to the endless volumes of an¬ 
cient law; and, sailing as it were 
across the mid ocean, have now com¬ 
pleted, through the favour of heaven, 
a work we once despaired of. 

3. When by the blessing of God 
this task was accomplislied, we sum¬ 
moned the most eminent Tribonian, 
master and ex-qua'stor of our palace, 
together with the illustrious Theo- 
philus and Dorotlieus, professors of 
law, all of whom have on many occa¬ 
sions proved to us their ability, legal 
knowledge, and obedience to our 
orders; and we spociidly tdiargcd them 
to compose, under onr authority and 
advice, Institutes, so that you may no 
more learn the first elements of law 
from old and erroneous sources, but 
apprehend them by the clear light of 
imperial wisdom; and that your mintis 
and ears may receive nothing that is 
useless or misplaced, hut only what 
obtains in actual practice. So that, 
whereas, formerly, the foremost among 
you could scarcely, after four years’ 
study, read the imperial constitutions, 
you may now commence your studies 
by reading them, you who have been 
thought worthy of an honour and a 
happiness so great as that tho first 
and last lessons in the knowledge of 
the law should issue for you from 
the mouth of the emperor. 

4. When therefore, by the assist¬ 
ance of the same eminent person 
Tribonian and that of otlier illustri¬ 
ous and learned men, we had com¬ 
piled tho fifty books, rolled Digests 
or Pandects, in which is collected the 
whole ancient law, wo directed that 
these Institutes should be divided 
into four books, which might serve 
as the first elements of the whole 
science of law. 

6. In these books a brief exposi¬ 
tion is given of the ancient laws, and 
of those also, which, overshadowed 
by disuse, have been again brought 
to light by our imperial auUioriiy. 

0. These four books of Institutes 
thus compiled, from all the Institutes 



PROCEMIUM. 


75 


nientariis Gaii nostri tarn Tnstitutio- 
num quara i-eium cotidianorum, aliis- 
qiiG niultis commentariis cornposilas 
cum tres privdicti viri prudentes nobis 
obtulerunt, et leginius et cognovimus 
et plenissimum nostrarutn constitu- 
tionuin robur eis accominodavimus. 


7. Summa itaque ope et alacri stu¬ 
dio lias leges nostras accipite; et 
vosraelipsos sic eruditos ostendite, ut 
spcs VOS pulcberrinia foveat, toto legi- 
tirao opere perfecto, posse ctiam nos- 
tram rempublicnm in partibus ejus 
vobis credendis gubernari. 


D. Cr. XI. calcnd. docembris, D. 
JusTiNiANo PV. A. 111. cons. 


left us by tbe ancients, and cliicfly 
from the commentaries of our Gaius, 
both from his Institutes and his Jour¬ 
nal, and also from many other com¬ 
mentaries, were presented to us by 
the three learned men wo have above 
named. We read and examined 
them, and have accorded to them all 
the force of our constitutions. 

7. Receive, therefore, with eager¬ 
ness, and study with cheerful dili^ 
gence, these our laws, and show your¬ 
selves persons of such learning that 
you may conceive the flattering hope 
of yourselves being able, when your 
course of legal study is completed, 
to govern our empire in the different 
portions that may be entrusted to 
your care. 

Given at Constantinople on the 
eleventh day of the calends of De¬ 
cember, in the third consulate of the 
Emperor Justinian, ever August. 




LIBER PRIMUS. 


Tit. I. DE JDSTITIA ET JURE. 

JrsTiTiA cst constan'? ct perpetua Justice is the constant and per- 
voluiitas jus suum cuiquc tribucndi. petual wish to render every one liis 

due. 

T). i. 1. 10. 

The term jus {id quod jussuui est), in its most extended 
sense, was taken by the lioman jurists to include all the com¬ 
mands laid upon men that they are bound to fulfil, both the 
commands of morality and of law. The distinction between 
commands which are only enforced by the sanction of public 
or private opinion, and those enforced by positive legal sanc¬ 
tions, may seem clear to us; but the Homan jurists, in speaking 
of tlie elementary principles and divisions of jurisprudence, did 
not keep law and morality distinct. Celsus defines jus as ars 
houi et ivqui. (D. i. I. 1.) This extension of the term would 
sink positive law in morality; that only would be supposed to 
be commanded which ought to be commanded. The confusion 
arose principally from the view of the law of nature, borrowed 
from Greek philosojihy by the jurists. (See Introd. sec. 14.) 

Jus, used in its strictly.legal sense, has two principal mean¬ 
ings. It either signifies law, that is, tlie whole mass of rights 
and duties protected and enforced by legal remedies, or it 
means any single right, that is, any faculty or privilege ac¬ 
corded by law to one man accompanied by a correlative duty 
imposed on another man. Jus itineris, for instance, is the 
right given to one man of going through the land of another 
who is placed under n duty {ohWjatio) to lot him pass. Neither 
n right nor a duty can exist without the other. (See Introd. 
sec. 36.) 

1. Jurisprudentia est divinanun 1. Jurisprudence is the knowledge 
ntquo humanarum rerura nolitia, of things divine and human; the 
justi atque injusli scientia. science of the just ond the unjust. 

D. i. 1. 10. S. 
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Jurisprudentia is the knowledge of what is jus, and jus, 
according to the theory of the law of nature, laid down wliat 
is commanded by right reason, this riglit reason being common 
to nature, or, as the Homans more often said, to the Gods, and 
to man. The knowledge of divine things was therefore neces¬ 
sary, as well as the knowledge of human things, to say what 
were the contents of jus. Both this and the preceding defi¬ 
nition are taken at random out of the writings of Ulpian, are 
unintelligible unless taken in connection with a philosophical 
theory from which they are here dissevered, and are quite out 
of place at the beginning of an elementary treatise on law. 
(See Introd. sec. 34.) 


2. Hia it^itur gencralitcr cognitis, 
et incipientibiis nobi.s exponere jura 
populi Tlomaiii, ita videiitur poase 
tradi coniinodissime, si primo levi ac 
siraplici via, dcinde diligentis- 

sima^atqud exactissima iuterx^reta- 
tione singula tradantur. .AHoquin, si 
statim ab initio riidcm adhuc ct in- 
firmuni animum studiosi luultitndine 
aiit varietate rerum oneraverimus, 
dnorum alterum, aut desertorem stu- 
diorura cfficierans, aut cum magno 
labore, sa'pe etiam cum diflideiitia 
quie plerunique juvenes averlit, serius 
ad id perducemu.s, ad quod levioro 
via ductus sine magno labore ct sine 
ulla ditridenlia maturiu-s perduci po- 
tuisset. 


3. Juris prtccepta sunt lure ; lio- 
ncste vivere, alterum non Ijrdcre, 
suiim cnique tribnere. 

4. Hiijus studii duic sunt position es, 
publicum et privatum. Publicum jus 
est, quod od statum rei Komatitu spec- 
tat; privatum, quod ad singulorurn 
Titilitatcra. ]3iccndnra est igitnr de 
jure private, quod tripertitum est; 
collectum est enim ex natnralibus 
pracceptis aut gentium aut civilibus. 


2. Having explained these general 
terms, we think we shall comnienee 
our exposition of the law of the Jlo- 
man pcojile most advantageouslj’, if 
we pursue at first a plain and easy 
path, and then proceed to explain 
particular details with the utmost 
care and exactness. For, if at the 
outset we overload the mind of the 
student, while yet new to the subject 
and unable to hear much, with a mul¬ 
titude and variety of topics, one of two 
things will happen—we shall either 
cau.se him wholly to abandon liis 
studies, or, after great toil, and often 
after great distrust of himself (the 
most frequent .stumbling-block in the 
way of youth), we shall at last con¬ 
duct him to the point, to which, if 
he had been led by an easier road, 
he might, without great labour, and 
without any distrust of his own 
powers, have been sooner conducted. 

3. The maxims of law arc these: 
to live honestly, to hurt no one, to 
give eveiy one hi.s due. 

4. The study of law is divided into 
two branches; that of public and that 
of private law. Public law regards 
the government of the Homan Em¬ 
pire; private law, the interests of in¬ 
dividuals. We are now to treat of the 
latter, which is composed of three 
elements, and consists of precepts 
belonging to natural law, to the law 
of nation.s, and to the civil law. 


D. i. 1. 1. 2. 

Both the JUS publicum and the jtis privatum fall under 
municipal law, that is, the law of a particular state. Publicum 
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jus in sacris, in sacerdotihus^ in magistratihiis consistit. 
(D. i. 1. 2.) Public law regulates religious worship and civil 
ndministmtion; private law determines the rights and duties of 
individuals. The threefold division of private law given in the 
text is discussed in the next section. 


Tit. II. DE JURE NATURAL!, GENTIUM ET CIVILI. 


Jus nuturale est, quod natura 
omnia aniinulia docuit: nnm jus islud 
non humani generis proprium est, 
sod omnium animalium glia' in coelo, 
qu.i! in terra, qiue in mai'i nascuriLur. 
Hmc descendit inthis atquo feminai 
conjunctio, quani nos matrinionium 
appellamus; liinc libororum procre- 
tttio, iiinc educatio. Videmus cteuim 
cetera quoque aniinalia istius juris 
peritia censcri. 


The law of nature is that law which 
nature teaches to all animals. For 
this law does not belong exclusively 
to the human race, but belongs to all 
animals, whether of the earth, the 
air, or the water. Hence proceeds 
the union of male and female, which 
we term matrimony; hence the pro¬ 
creation and bringing up of oliildreu. 
We see, indeed, that all the other 
animals besides man are considered 
as having knowledge of this law. 


D. i. 1. 1. .3. 


In the Introduction (sec. 14) a shetch has been given of wbat 
tlie jurists meant by the hx naturte. It was the expression of 
right reason inherent in nature and man, and having a binding 
force as a law. It was contrasted with the Jus cirile, the old 
strict law of Homo (Introd. sec. 10), and also with the Jus gen¬ 
tium, the sum, that is, of the law found to obtain in other 
nations besides the Homans, as well as in Roman law. (Introd.- 
sec. 12.) There thus arose the threefold division of law adopted 
in the last paragraph of the lust title; but the jus gentium 
and the Jus naturale were often placed in the same head of 
division, for the law common to all nations was but the embodi¬ 
ment and indication of what right reason was supposed to com¬ 
mand to all men. Tims while the threefold division of law was 
adopted by some jurists, a twofold division was adopted by 
Olliers, and is adopted in the next and tlie last paragraplis of this 
title, Justinian first borrowing from Ulpiau, who adopted the 
threefold division, and then from Gaius, who adopted the twofold. 

Unfortunately, in order to give a notion of Jus naturale^ 
Justinian has borrowed a passage from Ulpian, in which that 
jurist runs off into a subsidiary and divergent line of thought. 
It is easy to see that if we begin to make inherent reason the 
foundation of law, wo may find it necessary to take.into ac¬ 
count the community of actions which, in some of the primary 
features of physical life, reason or instinct suggests to man and 
animals. If Jus is tliat which nature commands, m'ture may 
he said to command the propagation of the species in animals 
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ns much ns in man, and thus there would be n jus common to 
animals and to men. A jurist, to whom the theory of the lex 
iiatur<e was familiar, might easily i)ursue the subject to a point 
in which men and animals seemed to meet. But the main theory 
had nothing to do with animals, as it looked only to the reason 
inherent in the universe and in man, and in considering what 
the Roman jurists meant by jus itaturale this fragment of 
Ulpian may be almost entirely dismissed from our notice. 


1. Jus autem civile vel gentium ita 
flividitur. Omnes populi qui legibus 
et moribus regnntur, partim suo pro- 
prio, partim coinmuni omnium borni- 
mim jure utuntui’; nam quod qiiisque 
jtopulus ipse sibi jus constituit, id 
ipsius civitatis lU'oprium est, voca- 
turque jus civil^^, quasi jus proprium 
ipsius civitatis. Quod vero naturalis 
ratio inter omnes homines constituit, 
id apud omnes perneque custoditiir, 
vocaturque jus gentium, quasi quo 
jure omnes gentes utuntur. El poiiu- 
his itaque Komanus partim suo pro- 
jirio, partim oornmuni omnium horai- 
mim jure utitur: quoi singula qualia 
sint, suis locis pi’opoucmus. 


2. Sed jus quidom civile cx una- 
quaque civitate appellatur, vcluti 
Aibenicnsium; nam si quis velit 
Solonis vel Draconis teges njipellare 
.lus civile Atheniensium, non erraverit. 
Sic enim et jus quo populus llo- 
luanns utitur, jus civile Rornanorum 
nppellamus, vel jus (Juiritium quo 
(juirites utuntur; Romani enim a 
Quirtno Quirites appellantur. Sed 
qiiotiens non addiinus nomcn cujus 
sitcivitatis, nostrum jus significamus ; 
sicuti cum poetam diciraus nec addi¬ 
inus nomen, subauditur npud Oriecos 
egregius Homerus, apud nos Virgi- 
lius. Jus autem gentium omni 
Iiumano generi commune cst^ nam 
usu exigente et hnmanis necessita- 
tibus, gentes humante quoidam sibi 
conslituerunt. — Bella etenim orta 
sunt et captivitates secutie, et servi- 
tutes qua* sunt naturali juri con- 
trariai; jure enim naturali ab initio 
omnes homines liberi nascebanlur. 
Kl ex hoc jure gentium, omnes pene 


1. Civil law is thus distinguished 
from tlic law of nations. Every com¬ 
munity governed by laws and cus¬ 
toms, uses iiartly its own law, partly 
laws common to all manlvind. The 
law which a pieoplc makes for its own 
government belongs exclusively to 
that state, and is called the civil law, 
as being the law of the particular 
state. But the law which natural 
reason appoints for all mankind ob¬ 
tains equally among all nations, and 
is called the law of nations, because 
all nations make use of it. The peo¬ 
ple of Rome, then, are gov^erned 
partly by their own laws, and partly 
by the laws which arc common to 
all mankind. We will take notice 
of thi.s distinction as occasion may 
arise. 

2. Civil law takes its name from 
the state which it governs, ns, for 
instance, from Athens ; for it would 
he very proper to speak of the laws 
of Solon or Draco as the civil law of 
Athens. And thus the law, which 
the Roman people make' use of, is 
called the civil law of the Romans, 
or that of the Quirites, as being used 
by the Quirites; for the Romans are 
called Quirites from Quirinus. But 
whenever wc speak of civil law, with¬ 
out adding the name of any slate, wc 
mean our own law; just as the 
Greeks, when “the poet” is spoken 
of without any name being e.vpresscd, 
mean the great Homer, and wo Ro¬ 
mans mean Virgil. The law of na¬ 
tions is common to all mankind, for 
nations have established certain laws, 
as occasion and the necessities of 
human life required. Wars arose, 
and in their train followed captivity 
and slavery, both which arc contrai’y 
to tlie law of nature ; for_by that law, 
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contractus introducti sunt, ut emptio all men are originally born free. Fur- 
venditio, locatio, conduclio, societas, tlier, by the law of nations almost all 
(lepositurn, mutuum et alii innumera- contracts were at first iutroduced, as, 
biles. for instance, buying and selling, let¬ 

ting and hiring, partnership, deposits, 
loans, and vei’y many others. 

D. i. 4. 5. 

The term jus civile, ns used here, entirely depends for its 
rnenuing on the contrast between it and the jus gentium. 
Wlien the jurists came to examine different systems of laws, 
they found much in each that was common to all. This common 
part tltey termed the jus gentium : and the residue, the part 
peculiar to each state, they called jus civile. The contracts of 
sale, hiring, and the others mentioned in the text, were, they 
found, carried on much in the same way in every country, and 
they therefore assigned them to the head of jus gentium, and 
contrasted them with forms of contract which were peculiar to 
the old Roman law, and were therefore considered part of the 
jus civile. In the usual sense oi jus civile, in which it means 
the old law of Rome prior to the jus honorarium (see Introd. 
see. 10), these contracts were part of the jus civile, that is, they 
were part of, and were recognized by, the old law, but they 
were also part of tlie'gcneral law of nations, no forms peculiar 
to Roman law being necessary for their creation. 

3. Ccinst.at aulem jus nosirnra auL 3. Our law is written and unwritten, i 

c\ scripto nut ex non seripto, ut apud ju'^t as among tlio Greeks some of ' 
Gvu'cos Twi; vofiwv ol fi(v tyypa(j)oi, their laws were written and others 
ot 8e aypd<f)oi. Soupuini .jiib ur.t lex, not written. Tho written part con-_( 
plubisciiii, setialus-consnlta, princi- sists of laws, plcbiscila, senatus-con- j 
pum plaeita, mngistratuum edicta, sn//a, eiiactments of emperors, edicts ; 
responsa priidentium. of magistrates, and answers of juris¬ 

prudents. 

4. Lex est quod populus Romanus, 4. A law is that wTiich was enacted 
senatorio mogistratu interrogante, by tlie Roman people on its being 
veliiti consule, constituebat. I’lebis- proposed by a scnalorian magistrate, 
cituni est quod plebs, plobeio mngis- as a consul. A plebiseitum is that 
trutu interrogante, veluti tribuno, which was enacted by the plebs on 
constituebiit. Plebs amem a populo its being proposed by a plebeian 
eo (liffert, quo species a genero; nam magistrate, ns a tribune. The plebs 
nppcllnlioiio popub utiivcrsi cives sig- difler.s from the people as a species 
nilienntur, connumoralis ctinm pntii- from its genus; for all the citizens, 
ciis et senatoribus. Plebis autem including patricians and senators, are 
appellationo,sine patriciis etsenatori- compreliended in the people; but the 
bus, ceteri cives significantur. Sed et plebs only includes citizens, not being 
plebiscite, lata lege Hortonsia, non patricians or senators. Plebiscitti, 
minus valere <piam legos coeperunt. after the Hortensian law bad been 

.passed, began to have the same force 
as laws. 
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Gai. i. 3. 

A lex or populi seif urn, to use a word miido by the commen¬ 
tators on the analogy of plebiscifum, was passed originally 
only in the comitia curiata ; after the establishment of the 
comitia centuriata, in both these comitia; but, excepting in 
the ease of conferring the imperiuni, almost always in the 
centuriata. (See In trod. sec. 15 ) 

The lex Hortensia, 407 A.U.C., had been preceded by the 
Ivx Valeria, 001 a.u.c., and the lex Piiblilia, 414 a U.C., by 
both of which it was provided that plcbiscita should bind the 
whole people. Either the effect of their provisions had been 
disputed, or exceptions had been made to them, or perhaps 
the extension of the authority of the plebiscitum which they 
gave was not so complete as their terms would seem to imply. 
(Nieb. 2. 300.) The term lex is very frequently applied to 
plcbiscita as well as to j/opuli iicita. (8ee Introd. sec. 0.) 


5. Sonfitns consultlnn est quod 
senaLu8 jubet atqiie coiistituit: nani 
cum auctus esset popuhis lloraanus 
in eiim modum ut difficile esset in 
unnm eum convocari legis sanciendic 
cauya, a;qunm visum e.st senatum vice 
populi consuli. 


5. A seniitiix-ronsi(ltiim ifi that wliich 
the senate commands and appoints: 
for, when the Roman people was so 
increased that it was diflirult to as¬ 
semble it together to pass laws, it 
seemed right that the senate should 
be consulted in tbo place of the 
people. 


Gai. i. 4 ; D. i. ii. 2. n. 

Se/iatiis-coifsalta had in some instances the force of a 
law even.ill the times of the republic, for we have a few pre¬ 
served of a date antecedent to the Ccesars, which undoubtedly 
had the force of law; but thev all relate to matters of social 
administration, such as forbidding burial within the city, or 
the importation of wild beasts. (See Introd. sec. 17.) lint 
5 we cannot speak of senatns-consulta as a substantial part of 
the general legislation till the times of the emperors, wlu'n 
: they superseded every other except the emperor's enactments. 
The appeal of the emperor to their authority dwindled down 
almost immediately into a mere form. (Cod. i. 14. 12. 1., in 
presenti leyes condere soli imperatari concessum est.) 


6. 8ed et quod prineipi placuif, 
Iftgis habet vigorom; cum lege regia 
quoj de ejus imperio lata est, populus 
ei et in eum omne imperiurn suura ct 
pptewtatem concessit. Quodcurnque 
ergo imperator per epistolam const i- 
tuit, vel cognoscens decrevit, vel 
edicto prfpcepit, legem esse constat; 


6. That wliich scorns good to tbo ( 
emperor has also the force of law; ! 
for the people, by the lex rr/fia, which 
is passed to confer on liirn hia power, 
make over to him their whole power 
and authority. Therefore whatever tlie 
emperor ordains by rescript, or deeides 
ill adjudging a cause, or lays down by 
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edict, is unquestionably law; and it is 
these enactments of the erapeJ'br that 
are called constitutions. Of these, 
some are personal, and are not to be 
drawn into precedent, such not being 
the intention of the emperor. Sup¬ 
posing the emperor has granted a 
favour to any man on account of his 
merit, or inflicted sonre punishment, 
or granted some extraordinary relief, 
the application of these acts does not 
extend beyond the particular- indi¬ 
vidual. But the other constitutions, 
being general, are undoubtedly bind¬ 
ing on all. 

Oat. i. R ; D. i. 4. 1, 

The imperial constitutions, though known in the time of the 
previotis emperors, first attained, under Hadrian, the position 
of being in reality the only source of law. They were of three 
kinds; first, epistohv, letters or answers to letters addressed 
hy the emperor to different individuals or public bodies, or 
man data, orders given to particular officers, and rescripta, 
answers given hy the emperor to magistrates who requested his 
assistance in the decision of doubtful points; secondly, judi¬ 
cial sentences, decreta, given by the emperors (Bk. ii. 15. 4) ; 
both those kinds liaving force only by serving as a precedent in 
similar cases; and thirdly, cdicla, or laws binding generally on 
all the subjects of the emperor. (See Introd. sec. IG.) 

It is here said, on the authority of Ulpian (D. i. 4. 1), that 
the emperor derives his authority from the lex regia. This docs 
not I'ofor to any one law of that name; but to the law of the 
comilia curiala by which the imperiinn was conferred. Gains 
says, 1. 5, tiec nnquam duhitatmn est quin principis constitutio 
legis vicem ohtincat cum ipse imperaior per legem imperium 
accipiat. This law was a relic of that by which the king had 
been invested with the royal authority, intrusted to him by the 
curia representing the populus} and it was considered that 
the emperor w'as in like manner invested with all the power of 
the Itoiiian people transferred to him on his receiving the im¬ 
perium. (See Introd. sec. 10.) 

7. Piii-Lunmi quoquti cdicta uon 
mcKlieam juris obtinent auctoritatem. 

Hoc etiam jus lionorarium solemus 
nppollarc, quod qui lioriorcm gerunl;, 
id ost magistratus, auctoritaleni lij.iio 
jiiri dederunt. I'roponc'bant et o'dilos 
curules edictum de- quibusdnm cimsis, 
quod edictum juris bonorarii portio 
est. 

ti 2 


7. The edicts of the prajtors are 
also of great authority. The.se edicts 
aro called the honorary law, because 
those who bear honours in the state, 
that is, the magistrates, have given 
them ihcir sanction. The curnle 
B’diles also used to publish an edict 
relative to certain subjects, which 
edict also becama part of the jus 
honorarium. 


LIB. I. 

h.a’ sunt qnn> constitutioues appel- 
laiitur. IMano ex Ins quaidam sunt 
person ales, qua' ncc ad exemplum 
trabuntur, quoniam non hoc princeps 
vult; Tiam quod alicui ob meritum 
in<lulsit, vel si cui pccnam iiTOgavit, 
vel si cui sine exemplo suhvenit, per¬ 
sonam non Iransgreditnr. Alia*, autem 
cum gcnerales sint, omnes procul du- 
bio tenent. 
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Gai. i. 6 ; D. xxi. 1. 1. 

Papinian says (D. i. 1. 7), that tlie yusprtvtornm was intro¬ 
duced by the practoi's, adjtivatidi vel aupplendi vel corrujendi 
juris civilis gratia. New circumstances, new habits of think¬ 
ing, and, in the case of tlie pnetor.peregrinus, a new scope foi 
authority, compelled the praetor to use an equitable power, and 
frequently equitable fictions, to extend the narrow limits of the 
old civil law. (Sec Introd. sec. 12.) The decisions by which 
he did this were called edirta. At the beginning of his year 
of office, the proctor published a list of the rules by which he 
intended to be bound, and this was called the edictum per- 
petuuni, because it was to apply to all cases that might fall under 
it during the year of office, and was not made, like an edictum 
repenfinum, to meet a particular case. Of course each prmtor 
boiTowed much from his predecessors, and thus the edict, or 
rather all that was not new in it, was called the edictum truia- 
titium. (Ctc. Ad. At. v. 21.) The /cd.' Cornelia (it.c. 07) 
forbad a praetor to depart during his term of office from the 
edict he had promulgated at its commencement. Tii the time 
of Hadrian, a jurist named Salvius Julianus, who filled the 
office of prajtor, systematized and condensed the edicts of pre¬ 
ceding prtEtors into one which he called the edictumperpetuum, 
and thus this term, edictum perpetuum, which generally nuMins 
the edict for the year, is sometimes the name of this work of 
Julianus, which was intended, no doubt, to serve as the basis 
for future annual edicts. (See Introd. sec. 19.) 


8. Re.sponsa prudentium snnt sen- 
tentijfi et opiniones eorum qinlms 
perniissum crat jura condcre. Nam 
antiquitus inslitulum erat, ut essent 
qiii jura publice interpretarentur, 
quibus a Ca-sare jus respondendi 
datum est, qui jurisconsulti appella- 
bantur: quorum omnium sententift! 
et opinionea earn nuctontatem tene- 
bant, ut jiidici recedere a response 
eorura nonlieeret, utest constitiituni. 


8. The answers of tlie jurispru¬ 
dents are the doci.sions and opinions 
of persons who were aulhonzed to 
determine the law. For anciently it 
was provided tliat there should bo 
persons to interpret publicly tlie law, 
who were permitted by the emperor 
to give answers on questions of law. 
They were called jurisconsulti; and 
the authority of their decisions and 
opinions, when they were all unani¬ 
mous, was such, that the judge could 
not, according to the constitution, re¬ 
fuse to be guided by their answers. 


Gat., i. 7. 

See Inli'od. secs. 13. 20. 

It is to the change in the position of the jurists effected by 
Augustus (sec. 20), that allusion is made in the words tiuihus 
a Ceesare jus respondendi datum est, and it is to the consti¬ 
tutions of Hadrian (sec. 20) oad Theodosius (sec. 27), tluit 
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the words judici reccdere a respomo eorum ?ion licerety ut 
eat consiUntuniy refer. 

0. Ex non scripto jus venit, quod Q. The unwritten law is that which 
usus comprobavit: nam diutumi usage has established; for ancient 
mores consensu utentium comxirobati customs, being sanctioned by the con- 
Icgem inhtantur. sent of those who adopt them, are 

like laws. 

D. i. 3. 32. 

Quid interest suffriu/io populus vohintatem siiam declaret 
an rebus ipsis et factisl (JD. i. 3. 32.) The Roman jurists 
did not trouble tliemselves to ascertain very accurately whence 
laws derive their binding force. The vague expression in the 
text mores legem imitantur, and the question asked in these 
words of the Digest leave undecided the question of the 
relation of customs to laws. The Roman law held that cus¬ 
toms could not only interpret law {optima legum interpres 
consuetudo, D. i. 3. 37), but also abrogate it. In the last 
section of tliis title it is said that the enactment of a state 
may be changed tacito consensu populi, and in the Digest 
(i. 3. 32. 1) it is expressly stated that leges tacito consensu 
'omnium per desueludinem ahrogantur. The Code, certainly, 
lays down (viii. 53) that the authority of a custom is not so 
great that it can “ conquer reason or law." We may escape 
from the difficulty by supposing the Code to be speaking of 
particular not general customs. A law fallen into desuetude 
might be abrogated by general custom, but a particular custom, 
opposed to public utility or express enactment, would not bo 
sullered to prevail. 

10. Et non inelegauter in duas 10. The civil law is not improperly 

specics jus civile distributum esse divided into two kinds, for the divi- 
videtnr; nam origo ejiis ab institutis sion seems to have had its origin in 
duarum civitatum, Atlienarum scilicet the customs of the two states Athens 
et fia(?eJiemunis Iluxisse videtur. - In and Lacedtnmon. For in these states 
bis enim civitatibns ita agi solitum it used to be the case, that the Lace- 
crat, ut Lacedtumonii quidem magis dmmonians rather committed to me- 
ea qua) ijro Ibgibtl^ observarent, me- mory what they observed as law, while 
moriro mandarent*; Athenienses vefo, the Athenians rather observed as law 
oa qua' in legibus scripta comprehen- what they liad consigned to writing, 
dissent, custodirent. ’ and included in the body of their laws. 

It is hardly nefcessary to say, that the distinction between 
written and unwritten law must always exist where Jaws are 
written at all, and where no attempt has been made to express 
all law in positive terms; and that this Greek origin for the 
two branches of Roman law is quite imaginary. 

11. Sed naturalia quidem jura qure 11. The laws of ni.*ixre, which all 
apud omnes gentes pertequo servan-* nations observe a.‘iKc, being esta- 
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tiir, divina qnadam providcntia con¬ 
st! tuta, semper firm a atqne inimnta- 
bilia permanent. Ea vcro quiP ipsa 
sibi qutpque civitas constituit, su'po 
rautori solent, vul tacito consensu 
populi, vel alia postea lege lata. 


blished by a divine pi'ovidence, re¬ 
main ever fixed and iniinulablo. But 
tlie laws whicb every state has en¬ 
acted, undergo frequent changes, 
citlier by the tacit consent of tlio 
people, or by a new law being subse¬ 
quently pas.scd. 


G \L. i. 1; D. i. 3. 3*2. 1. 

.Tiistinirto, abandoning the threefold division of Ulpian, 
which he had adopted in the earlier paragraplis of this chapter, 
now follows the twofold division of Gains (i. 1), into jus 
naturale and jus cii'ilc. 


Tit. hi. DE JURE PERSONAllUM. 


Omne autem jus quo iitirmu- vcl 
ad personas pertinet, vel ad res, vel 
ad actiones. Et prius de personis 
videamus : nam parum est jus nosse, 
si persona' quarum causa coustitulum 
est, ignorentur. Sutnnia itaque di- 
visio do jure persoiiarum hn-c est, 
quod onines homines aut liberi sunt, 
aut servi. 


All our law relates either to per¬ 
sons, or to things, or to actions. I.et 
us first speal< of persons; as it is of 
little purpose to know the law, if we 
do not know the persons for whoso 
sake the law was made. The chief 
division in the rights of persons is 
this: men are all either free or 
slaves. 


G u. i. e. 

Gains, and in the Institutes of Justinian, obligations are 
treated of under the head of things. The division of law which 
compels them to be so treated is obviou.sly inaccurate, for ac¬ 
tions themselves are just at^ much things as obligations ; and 
if obligations were classed under the head of things bocaiiso 
they are a mode of obtaining things, there is the objection to 
the classification, that the obtainiug a thing is only an ulti¬ 
mate and accidental result,.not a necessary part, of an obliga¬ 
tion. 

Every being capable of having and being subject to rights 
was called in Roman law a persona. (See Introd. sec. 87.) 
Thus not only was the iildividuai citizen, when looked at as 
having this capacity, a persona, but also, corporations and 
public bodies. Slaves, on the contrary, were not persome. They 
had* no rights. (Sec Introd. see. 88.) . The -persona has 
also another sense. It was used not only for the being who 
had the capacity of enjoying rights and fulfilling duties^ but 
also for the different characters or parts in wliich this capacity 
showed itself; or, to borrow the metaphor suggested by the 
etymology of the word, for the different masks or faces which 
the actor wore in playing his part in tlie drama of civic and 
social life. Thus, for instance, the same man might have the 
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persona patris, or fiitoris, or mariti; that is, miglit be re- 
gtirded in his character of father, tutor, or liusband. 

Status or caput (legal standing) is the correlative of per¬ 
sona. Status is the legal capacity of a j)ersona: persona is 
that which has a status. In Roman law there were recognized 
three great heads of this legal capacity: the status lihertatis, 
the capacity to have and be subject to the rights of a free¬ 
man ; the status cicitatis, the capacity to have and be subject 
to the rigilts of a Roman citizen; and the status familitB, the 
capacity to have and be subject to the rights of a person stti 
juris. The extent and meaning of each of these capacities is 
to be determined by contrasting it with its corresponding nega¬ 
tive, that is, with the absence of the capacity spoken of. In 
order to determine the capacity of freemen, wo must speak of 
the position of slaves: in order to determine the capacity of 
a citizen, we must speak of thejposition of a })ere<jrinus : in 
order to determine llio capacity of a person sui juris, we must 
speak of the position of a person not sui juris. The discus¬ 
sion of these points occupies the roihaindcr of the first book 
of the Institutes. 


1. Et lil)ertas qniduni, os qua ctiuin 
lila-ii vociintur, cst nutiinilis faciilias 
i‘jus quod cuiquo facerd libot, uihi Ssi 
quid vi luit juru probibeUir. 

a. Sorvitiis autom est oonstitutio 
juris gentiuni, qua qnis doininio alicno 
contra riulurani suV>jicitar. 


]. Freedom, from which men are 
said to be free, is tlie natural power 
of doing what we each please, unless 
prevented by force or by law. 

2. Slavei'y is an institution of the 
laiv of nations, by which one man is 
made the property of another, con¬ 
trary to natural right. 


IL i. 5. 4. 1. 

The institution of slavery was the one thing in which the 
jus r/entiuni seemed to be irreconcilable with the jus naturale; 
and it was this, probably, more than anything else, that made 
some of tlie jurists adopt the threefold division of law. 


a. Servi antem ex eo appellati sunt, 
qnod imperatores caidivos vciulere, ac 
per hoc servaro nec occidere soIcnt: 
qui eliuin maucipia dicti M]nt,4!o quod 
ab hostibus manu capiuntur. 

4. Servi autem aut nascuntiir aut 
Hunt. Nascuntur ex ancillia nostris : 
iiunt aut jure gentium, id cst ex cap- 
tivitato; aut jure civili, cum liber 
homo, major viginti annis, ad pre- 
tium participandum sese venumdari 
passus est. 


3. Slaves are denominated servi, 
hecause generals order their captives 
to be sold, and thus preserve them, 
and do not put them to death. Slaves 
are also called mancipia, because they 
are taken from the enemy by the 
strong hand. 

4. Slaves either are born or become 
so. They are borh so when their 
mother is a slave; they become so 
either by the law of nations, that is, 
by captivity, or by the civil law, as 
when a free person, above the age of 
twenty, suffers himself to bo sold, 
that he may share the price given for 
lain. 
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J). i. 5. f). 1, 

Children bom out of the pale of lawful marriage always 
followed the condition of the mother; and as slaves were in¬ 
capable of contracting a lawful marriage, in the peculiar sense 
of “lawful” adopted by .Homan law, the children of a female 
slave were necessarily slaves. They were called vernm when 
born andj’eared on the property of the owner of their mother. 
(See Introd. sec. 40.) 

In order to prevent a fraud, by which a person, having 
allowed himself to be sold, turned round on the purchaser 
and claimed his liberty as being free-born, a law, perhajts the 
Senalus consultnm VAaiulianum (D. xl. 5), enacted that 
the peroetrator of the Iraud should be bound by his statement, 
and be held to be a slave. In the early law of Home, it may 
be observed, a citizen could really sell himself so as to lose his 
freedom; but he always retniped a right of redemption. 

There were other modes by which slavery eould arise under 
the Eoman law, ns (1) when a free woman had commerce with 
a slave, or (2), when malefactors were condemned to the amphi¬ 
theatre or the mines, the guilty parties Avere held in law to be 
shiA'cs. These latter modes of legal slavery Avore abolished by 
Justinian. (13k. iii. 12. 1. Nov. 22. cap. 8.) Lastly, (8) an 
emancipated shwe, if guilty of ingratitude toAvards his master, 
might be reclaimed to slavery. (1). xxv, 8.*C.) 

In the older huA", addictio, that is. dclivciry of the person to 
a creditor by way of execution for a debt, the being detected in 
fartum nianifeatnm, and omitting to be inscribed in the tables 
of the census in order to defraud the revenue, Avere each a 
cause of slavery; but these causes had become obsolete long 
before the time of Justinian. 

6. In servorum coialitiDne nulla 5. In the condition of slaves Ihero 
est difFerentin, in liheiis inultre dif- is no distinction ; but there are maaj 
ferentia'sunt: aut enim suntingenui distinctions among free persons; lor 
aul libertini. they are either born free, or ha\e 

been set free. 

D. i. 5. 5. 5. 

In the later empire there Avns introduced what may ho almost 
termed a difference in the condition of slaves by the institution 
of coloni, that is, persons attached to the soil, ancripli (jlche, 
passing with it, and bound to, remain on it, but entitled to 
retain for their OAvn use all they could gain from it beyond the 
value of a yearly payment, which they iiad to make to the 
owner of the soil, and enjoying also all the family rights of 
freemen. 
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Tit. IV. DE INGENUIS. 

Ingenuus cstis qui, statiiii lit natua A person ia ingeiftius who is free 
e.st, liber cst, sive ex iluobus iugenuis from tlie moment of his birth, by 
matrimonio editns est, siv"e ex liber- being born in matrimony, of parents 
tinis (luobns, sive ex altero libcrtino who have been either both born free, 
et altero iugeimo. Seil etsi quis ex or both made free, or one of whom 
matre nascilur libera, palre servo, in- has been born and the other made 
geinms inliilomiriiis nascitur; quern- free ; and whem the mother is free, 
aflinoduTii qiii ex matre libera et and the father a slave, the child never- 
iiicerto patre natns ost, quoniain vulgo theless is born free : just as he is if his 
coneeptus est. Sutlicit autem libin’tiin mother is free, and it is uncertain who 
fuisse inatrern oo tempoi-e quo nasci- is his father ; for he had then no legal 
lur, heet"aiicilla eonceperit. Kt e fath(?r. And it is sufficient if the mo- 
contrario si libera eonceperit, deiiide tlier is free at the time of the birth, 
anedia facta pariat, placuit cum (jui altliough a slave when she conceived; 
nascitur liberum nasci; quia non and conversel)’, if she be free when 

dcbiit calaniitas mains ei nocerc, qui she conceives, and is a slave when 

in ventre est. Ex Ins illud quii'situm she gives birth to her cliild, yet the 

est, M aucilla priegnans manunnssa child is held to be born free; for the 

sit, doiiide nncilla postea factea pope- misfortune of the mother ought not 
rent, liberum an servum pariat? Et to prejudice her unborn infant. Tiie 
Marcellns jirobat liberum nasci; question hence ai'ose, if a female slave 
suMicit criim ei qui in ventre est, with child is made free, but again be- 
liberam matrem acI medio temporo comes a slave before the child is born, 
liabuissc: quud vei’iini est, wlicMier the child is born free or a 

slave ? Marcellns tliiiiks it is born 
free, for it is sufficient foi* the unborn 
child, if the mother has been free, al- 
tboiigh only in the intermediate time s 
and this fs true. 

C.Ai.i. 11. 8-.2. 89, 00; D. i. 5. 5. 

If a cliild was born in matrimonioy a tie wliich could only, 
in tbe eyes of the civil law, be contracted between two free 
persons, the cliild was free from the moment of conception. 
If it was not born in mairinionio, then it followed tbe con¬ 
dition of tbe niotber; and' it was her condition at the time of 
birth, not at that of conception, which decided the statun of 
the child. It was only by a departure from tbe strict theory 
of law that the enjoyment of liberty by tbe mother before the 
birth was allowed to make the child free, (Gai. i. 89.) 

1. Cum autem ingenuus aliquis 1. When a man has been born free 

natus sit, non officit illi in scnitiito he docs not cease to be im/enm/s, be- 
fiiisse, et posten nuiiiuinissum esso; cause ho lias been in the po.silion of 

sirpissime eiiim constitutum est, mi- a slave, ami hiw subsequently been 

talibus non ofliccrc munumissioiiL'ni. enfrancliised; for it lias been often 

settled that enfrancliiscment does not 
prejudice the rights of birth. 

In servitute fuinHc. This does not mean Jo iiave been a 
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slave, but to liave been in tbo position of one. As if a free¬ 
born child were considered erroneously to bo a slave, nnd were 
manumitted, and then his free birth were discovered, his i^talus 
would bo that of an ingenuu'i, and not of a liherti/uis. 


Tit. V. DE LIBERTINIS. 


Libertini STint, qiy ex jiista servi- 
tute manumishi sunt. Manumissio 
antem est datiu libertatis; nam quain- 
diu quis in servitute est, inanui et 
potestati suppositus est, et manimiis- 
stis liberatur potestate. Qute res a 
jin’e ge. tinm originetn sumpsit, ut- 
pote cum jure naturali omnes hberi 
nasecrentur, nec esset nota manu- 
niissio, cum servitus esset incognita. 
Sed posteaquam jure gentium servi¬ 
tus invasit seeutum est beneficium 
manuraissionis ; et cum mio naturali 
nomine homines appellarentnr, jure 
gentium ti'ia genera esse emperunt, 
hberi et liis contrariunrser\i, et ter- 
tium genus libertini, qui desierant 
esse servi. 


Freedraen are those who liave been 
manumitted from just servituilc. Ma¬ 
numission is tlie process of free¬ 
ing from “ the hand.” For while any 
one is in slavery, he is under “ Die 
hand” and power of anotUer, hut by 
manumission he is freed from this 
power. This institution took its rise 
from the law of nations; for by Die 
law of nature all men were born free; 
and manumission was not heard of, 
as slavery was unknown, liul wlieii 
slavery came m by the law of nations, 
the boon of mnnnmission followed. 
And whereas all were denominated 
by Die one natural name of “men,” 
the law of naDons introduced a divi- 
.sion into three kinds of men, namely, 
freemen, and in opposition to tlicni, 
slaves; and thirdly, freedmen wlio 
had ceased to be slaves. 


Itai. i. 11 ; T). i. 1. 4. 

In some few cases a sltive could obtain liberty without monti- 
mission. Many of these cases are onuinerntcd in tbo Jlif^est 
(xl. 8). A slave, for instance, who was abandoned by his 
master on account of. disease or infirmity {oh r/ravem injirmi- 
taiem), was pronounced free by an edict of Claudius. 


1. MulUs autom raodis nianumis- 
sio procedit, aut enitn ex sacris con- 
stitutionibus in sacrosanctis ecclesiis, 
aut vindicta, aut inter amicos, aut 
per epistolam, aut per tcstanientum, 
aut per aliam quanilibet ultimam 
voluntatem. Sed et aliis multis rnodis 
libertas servo competere potest, qui 
tarn ex veteribus quam ex nostris 
constitutionibus introducli sunt. 


1. Manumission is ctlbctcd in vari¬ 
ous w'ays; ciDitr in Die face of Dus 
Uliurch, according to the imperial 
constitutions, or by the vindUtu, or 
in the presence of friends, or by let¬ 
ter, or by testament, or by any other 
expression of a man’s Inst will. And 
a slave may also gain his freedom in 
many other ways, introduced by the 
constitutions of former emperors, and 
by our own. 


Gai. i. 17;.T). xl.; C. i. l:i; vii. 0. 1. 1. 

A tnanutnissio was said to bo larjitima when made in one 
of tlio three ways recognized by the old law. These throe modes 
of effecting u legitima munumissio were census, vindicta, and 



LIB. I. TIT. V. 


91 


testamentum. A maniimiHsio was made ; 1st, cenm, i. e. by 
tlio master and the slave appearing before the censor at tlio 
time of the census being taken, and the slave’s name being, 
at tiie master’s desire, enrolled on the census list. This mode 
was obsolete in the time 'of the empire (UxP. i. 8. 

Gal. i. 140). 2nd, vittdicta, i. e. by means of a fictitious suit 
called cat4sa liheralis (D. xl. 12), in which a person, termed 
the asHcrtor libn'tatia, that is-, a friend of the slave, or in his 
place a lictor, assorted before the preotor that the slave was 
free, by touching him on'the head with a wand (which repre¬ 
sented tho ha,sta or symbol of proprietorship), and thus 
claiming him as against the master. In token of his consent, 
the master turned him I'ound and then let him go, and the 
magistrate pronounced him free. 8rd, testameuto (D. xl. 4), 
i. (>. by testament. Freedom might be given by testament, either 
as a legacy to the slave himself, in which case the slave was 
called orcinus, because his patron, i. e. the person to whom he 
owed his liberty, was dead w'hen he gained it; or the heir might 
ho charged to grant or procure the liberty of the slave. If a 
slave was made by testament conditionally free, he was said to 
he statu liber—statu liber est, qui statutam et destinatam in 
tempus vel coudiiionem Ubertatem huhet (D. xi. 7. 1). The 
solemnities attached to maniirnission by the vindicta ceased to 
bo strictly observed long before tho time of Justinian. Al¬ 
though the magistrate was at his country seat (D. xl. 2. 8), no 
lictors present, or the master silent, the manumission was still 
held good. But manumission was not always icf/itima. Usage 
and tlio praetor’s autlliority established gradually many other 
less formal methods of- accomplisliing the same object, and 
the imperial constitutions added others. Of those mentioned 
ij) the text, that in presence of the Church was estabTisliod by 
Constniitnie, a.d. tSlfi (C. i. IB)- ceremony was gene¬ 

rally performed at some , one of the great feasts, and it was 
necessary it should tako place before the bishops. Freedom 
could also be given by a master writing to a slave {ju’r 
epistolam), or declaring before his friends {inter amicos), 
that he gave tho slave liberty, or by bis making a codicil 
to that effect {per qnamlibet aliam ultimam voluntatem), 
witnesses, however, being necessary in each of these cases 
(C. vii. 6. 1 ; C. vii. G. 2 ; 0. vi. 00. 8. 0). Other methods 
are noticed in the Code (vii. 0. 0-12), all based* upon an 
implied wish of the masters to free the slave. 

2. Servi autem a doniinis semper 2. Slave.s may bo maiiumittcd by 
manimiitti solent, adeo iit vel in trans- their masters at any time; even wlieii 
itu manumittauUir, veliiti cum prictor the magistrate is only passing along, 
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aut prfpses aut proconsul in balneum 
vol in tbeatrum eant. 

3. Libertinorum autem status tri- 
pertitus antea fuerat: nam qui manu- 
mittebantur, modo niajorem ct jus- 
tam libertatem conseqiiebantur, et 
fitibant cives Eomani; modo inino- 
rem, et Latin! ex lego Junia Norbana 
fiebant; modo infcriorem, et fiebarit 
ex lege ^Elia Sentia dedititiorum iiu- 
mero. Sed dedititiorum quidera pos- 
sima conditio jam ex muUis tempori- 
bus in desuetudinera abiit, l.aliuorura 
vero nomen non frequentatur. Ideoqne 
nostra nictas omnia augore et in me- 
liorem statum reducerc desiderans, 
duabus constitutionibus hoc emcn- 
da\it et in prisfinum statum per- 
duxit: quia ct a pnmis urbis Roma- 
cunabulis una alqne simplex libertas 
conipetebat, id est, ea quam liabebat 
manumissor ; nisi quod scilicet liber- 
timis sit qui maniiinittitur, licet ma¬ 
numissor ingenuus sit. Et dcditi 
tios quidem per constitutionem nos- 
tram exptilimus, quarn promulgavi- 
mus inter nostras decisiones, i?er 
quas suggcrente nobis Triboniano, 
viro cxcqjso, qu.vstore, antiqiii juris 
akercationes jilacavimus. Latinos 
autem Junianos, et oinnem quie circa 
eos fuerat observantiarn, alia consli- 
tutione per ejusdcm qua-storis sug- 
gestionem correximus, qine inter im- 
periales railiat sanctiones ; et omnes 
libertos, nullo nec letatis manumissi, 
nec dominii manumissoris, nec in 
manumissionis modo discriniine ba- 
bito, sicuti antea observabatur, civitnte 
Bomnna donavimiis, multis modis 
additis per quos possit libertns sends 
cum civitate Boinana, qutc sola cst iu 
prmscnti, pricstaii. 


as when a jirmtor, or prtrsrit, or jiro- 
cousul is going to the bulbs, or tlie 
theatre. 

3. FreeSmen were formerly divided 
into three classes. For those who 
were manumitted sometimes obtained 
a complete liberty, and became Jloinan 
citizens; sometimes a less complete, 
and became Latins under the lex 
Junia Norbana; and sometimes a 
liberty still inferior, and became drdi- 
tilii, by tlie lex JKlia Sentia. Rut 
this lowest class, tliat of the (iedititii, 
has long disappeai’ed, and the title of 
Latins become less frequent; and so 
in our lienevidence, which leads us 
to complete and improve everything, 
w'e have introduced a great reform 
by two constitutions, which re-esta¬ 
blished the ancient mage ; for in tlie 
infancy of the slate there was but one 
libel ty, the same for the enfranchised 
slave as for the person who manu¬ 
mitted him ; excepting, indeed, that 
the person manumitted was a freed- 
man, while the inanuiiiittor was free- 
1)1 irn. ^l\e have abolished the class 
of dedilifh by a constitution published 
among our decisions, by wliicli, at the 
suggestion of the eminent Tribonian, 
the qua'stor, we have put an end to 
difficulties arising from llie ancient 
law. AVe have also, at bis suggestion, 
altered the condition of the Latnn 
Jnnianif and corrected the laws which 
related to them, by another constitu¬ 
tion, one of the most remarkahlc of 
our imperial ordinances. Wo have 
made all freedmen whatsoever Roman 
citizens, without distinction in tlie 
age of the slave, or tlic interest of 
the manurniltor, or the mode of manu¬ 
mission. We have also introduced 
many new methods, by which slaves 
may become Roman citizens, the only 
kind of liberty that is now conferred. 


Gat. i. 12-17; Cod. vii. 5, fl. 

For a oomplote emancipation it was originally necessary that 
the owner should have quiritury, l complete ownership (see 
Introd. sec. 02) of the slave, and that the ceremony should bo 
public. If the ownership were less full, or the ceremony 
private, the slave lived in a state of freedom, and the praetor 
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forbad the master to exert his strictly legal power of reasserting 
his right to the services of the slave; but the condition of the 
slave tts regarded the state was not changed, and at his death 
his master took all his property. 

By the lex jEUa Sentia, a.d. 4, it was enacted that, to make 
the emancipation complete, that is, to make the slave a citizen, 
a third requisite should be added. He w^as to be thirty years 
old; or else, if he were under that age, the ceremony was to 
be performed by vindicta, after the reason for the emancipation 
had been held good by a eonftilium, consisting, at Rome, of five 
senators and five equi/rs; in the provinces, of twenty recu- 
peratores (Gai. i. 17-20). 

'Vha lex Junta Norbatta wfis made a.d. 19; and the effect 
oT its provisions, coupled with that of the hux JElia Sentia 
was to place those whose emancipation was defective in any 
one of these three requisites on the footing of the Latini, that 
is, they might marry and trade with Romans on the footing of 
Roman eitizens, but could not vole at eleclions or fill j)ublio 
offices. Further, they could not become heirs, legatees, or guar¬ 
dians, except in an indirect mode, and could only make a testa¬ 
ment by the cumbrous form J'amilue emptio (Uli*. Rep. 20. 8. 
See Introd. sec. 7.5) ; and at their death their original owner 
took their properly exactly as if they had never ceased to be 
slaves (see Bk. iii. Tit. 7, sec. 4, in ipso ultimo sjtirUu siniul 
an imam et liheriatem amittchant). But there were many 
ways in which a Uhertus, in this position, could attain citizen¬ 
ship ; as by an im|jerial rescript, by proving before a magistrate 
his marriage and the birth of a cliild, or by going through the . 
ceremony of emancipation again and fulfilling the three con¬ 
ditions requisite (this was called iteratio), or by the modes 
alluded to by Ulpiaii {Rep. 3. 1) in the words nave^ 

tedi/ieio, pistrino, that is, by military service, building a ship 
and carrying wheat for six years, making a building, or 
establishing a bakeshop. (Gai. i. 22, 28, 24-28. 81 ; ii. 27t5 ; 
iii. .5(5, et seq.) The hw JRUa Sentia further provided that 
slaves who had been guilty of a crime for which they had been . 
put in chains, branded, or put to the torture, should, by eman¬ 
cipation, be only raised to the level of dedititii, that is, of 
people vanquished in war. They enjoyed personal liberty, but 
that was all. They could not trade except on the footing of 
strangers; could not mflko a testament; were forbidden to live 
within a hundred miles of Rome, on pain of being themselves 
sold, together with all their property; they coCild never become 
citizens; and at their death their master took all their property, 
by right of succession if the emancipation had been complete; 
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and if not, by the right an owner always had to the slave’s 
jicciilittm. (Gai. i. 12-15. 25 27; iii. 74-70 ) 

All these distinctions were abolished by Justinian tudlo hoc 
<etatis mamimisui, nee dominii nianumitteniift, nee in mado 
77ianumisHioniH discriniine huhito (0. vii. 5 and 0); and under 
his legislation a slave became at once completely free by any 
act of the owner signifying his intention to bestow liberty. 
By a Novel (78, J) Justinian abolished all distinction be¬ 
tween /ibertini and inf/enui, retaining, however, they^Af juitro- 
7iatus. The libertus owed his patronus reverence (Big. xxxvii. 
15), and also in many cases had to discharge certain services 
(Big. xxxvii. 14) for him ; but the chief feature of the jus 
pah'onatus was the right of the patron to succeed to the in¬ 
heritance of \)\^ jiho'tus; for if the libertus died childless, the 
patron succeeded to his w-hole inheritance, supposing he left no 
testament; and if he left one, still the patron took a third part 
of the property. (Bk. iii. Tit. 7. J ) 


Tit. VI. QUI, QUIBUS EX CAUSES, MANU- 
MlTTEllE NON VOSSUNT. 

Noti tniTicn cuiciimquc volenti nia- If is not, liowcver, every master 
numitterc licet. Num is qnis in IVau- wlio wishes Unit may inanumit, for a 
•lom credilorum ninniiniitlit, nihil manumission in Irainl of creditors is 
agit; quia lex J-ilia Senlia impedit ^oid, the/ im -Si iitia restraining 
libcrtatem, the power of enfranchisement. 

Gai. i. >‘17. 

A person, as the third section informs us, manumitted his 
slaves in fraud of creditors, who knew that by doing so he made 
himself unable or less able to pay his debts; and in such a case, 
ns the Roman law held that liberty once given could not be re¬ 
voked, the lex JElift Hcntia provided that the act of maminiis- 
sion was entirely void {fiihil afjil) : the freedom was considered 
never to have been given. The slave would indeed he treated as 
free until the creditors attacked the manumission as fraudulent; 
but directly they did so successfully, he was exactly in the po¬ 
sition in which ho would have been if never enfranchised. If, 
however, though the master vias insolvent at the time of manu¬ 
mission, his debts were paid before the manumission was at¬ 
tacked, the creditors could no longer impugn the manumission, 
and the slave was considered to have been free from the date of 
the manumission,' Probably there was a time limited, beyond 
which creditors were not allowed to attack the manumission. 
We learn from the Digest that if the manumission were inado 
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in fraud of the Jiscus, it must be impugned within ten years; 
and it is not probable that the private creditor would have Jiad 
a longer time allowed him. (Dig;, xl. 9. IJ.) 

1. Licet aiiteni domino qui solven Jo 1. A master, who is insolvent, may, 

non est, in testamonto scrvum suum however, by his testament, instiiute a 
cum liborlate heredem instituerc, ut slave to be his heir, at the same time 
liber fiat heresque ei solus et neces- giving him his liberty, so that the 
sarius; si modo ei nemo alius ex eo slave becoming free may be his only 
testamonto bores extiterit, aut quia and necessary heir, provided that 
ijoitio lieres scriptus sit, aut quia is there is no other heir under the same 
qui scriptus est, qualibct ex causa testament, which may happen, either 
heros non extiterit. Idqne eadem because no other person was instituted 
logo Y-Kliu Sentia provisura est, et heir, or becauso the person instituted, 
n cle; valdc cnim prospiciendum erat, from some reason or other, does not 
ut ogontes homines qiubus alius heres becomo heir. Tliis was wisely esta- 
oxtiliiriis non essot, vel serviim sunm blislied by the lex xl'Jlia ScHtin: for 
iiecossariiim boredom haberent, qui it was very necessary to provide, that 
sati^liiclurus esset creditoribus ; aut men, in insolvent circumstances, who 
hoc CO non facieiite, creditores res could get no otlier heir, should have 
lieroditarias sorvi nomine vondant, ne a slave as necessary heir, in order 
injuria dofuiictus adfioiatur. that lie might satisfy their ci*editors; 

or that if he failed to do so, the 
creditors might sell the goods of the 
inheritance in the name of the slave, 
so as to prevent the deceased sulfering 
disgrace. 

Gai. ii. L5L 

Tlio boil’s under a Roman testament accepted all the liabili¬ 
ties of the deceased. \Vlieii, therefore, the debts exceeded the 
value of the inheritance, the heir named in the testament would 
probably refuse the inlicritance ; and if no one would accept 
the heirship, the creditors stepped in and had the estate sold 
for their benefit. As this was thought a great stigma on the 
memory of tlie deceased, a slave was frequently enfranchised 
by the testator and named heir; and as the slave could not rc- 
ihsc to take the office upon liim (being thence called heres ne- 
cessfuiits), the sale of the eftects, if necessary, was made in 
Jiis name, and not in that of his master. Of course this could 
only take place when the slave was the only heir. If tliero 
were any other heir, the slave would not ho heir by necessity, 
and lioncc, in the text, the expression solus et uecessarius 
heres is used. 

2. Tdcmquo juris est, et si sino 2. The law is the same also when 
lihcrtate servus heres instifbtns est. a slave is instituted lieir, although 
(Juod nostra constitutio non solum in his freedom be not expressly given 
domino qni solvendo non est, sod liim; for our constitution, in a true 
goneraliter constituit nova hiimani- spirit of Inimanity, decides not only 
tatis ratione, ut ox ipsa scriptura in- with regard to an insolvent master, 
stitutionis ctiam lihortas ei cnmpetcre but, generally, that the mere insti- 
vidcalur: oiim non cstverisimilo, cum tution of a slave impl'es the grant of 
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qtiem hcredera sibi elegit, si pncter- 
miseyt lii>ertatis datiuiioiTi, seivum 
remanere voluis.se, et nemiuem sibi 
heredem fore. 


3. In fraudem autem croditorum 
nianuinittere videtur, qiii vel jam eo 
tempore quo luanumitLit, solvendo 
lion est, vel datis libcrtatibus dcsiturus 
est solvendo esse. Pran aluisse tiimen 
videtur, nisi animuin quoque iraudandi 
nianurnissor habuerit, non irapediri 
hbertatem, quannis bona ejiis credi- 
toribus non snfticiant. Siepe eunn de 
facultatibus suis amplius qnani in bis 
est, sperant lioniines. Itaque tunc 
inteHiginius impediri libertateni, cum 
utroqiie modo fnuidantur crediiores, 
id est, et consilio inanuniiltentis cfc 
ipsa re, eo quod ejus bona non sunt 
suifectura crediloribus. 


liberly. For it is highly improbable, 
that a testator, although lie has omit¬ 
ted an e.'cpress gift of freedom, should 
have wished that the person he has 
selected as heir, should remain a 
slave, and that he himself should 
have no heir. 

3. A person manumits in fraud of 
creditors, who is insolvent, at tlie 
time that he manumits, or becomes 
so hy the niamimissioii itself. Tt is, 
however, the prevailing opinion, that 
unless the manumittor intended to 
commit a fraud, the gift of liberty is 
not invalidated, altbougli liis goods 
arc insufficient for the jiayment of 
Ins creditors; for men often hope 
their circuiiistances are belter than 
they really are. The gift of liberty is 
then iinalidated only when creditors 
arc defrauded, both hy the intention 
of the nianuiiiittor, and in reality : 
tliat is to say, hy tlie insufficiency of 
the eifects to meet their claims. 


D. xl. 'J, 10; xlii. 8. 15. 

Frauclis hiterjirctatio semj)er in jure civili non ex eveniu 
duntaxat, sed ex eonailio quoque desideraiur (i). ]. 17.71)). 
Gains informs ns (i. 47) that peref/rini were provented from 
onfrant-hising slaves in Irand of creditors, though the oilier 
provisions of the iex JFiHa Sentia did not alfcot ilieni. 


■1. Eadem lege .Elia Senlia domino 
niinori viginti amns non aliter mnnu- 
mittere permittitur, quatn si vindicla, 
apud consilium justa*causa maimmis- 
sionis probata, fuerint manuniissi. 


4. I5y the /cr yEhn Svnliu, again, 
a master, under the age of twenty 
years, cannot manumit, except by tbo 
vintlufti, and upon some legitimate 
ground approved of by tlie coniieil. 


Gai. i. 3S. 


This ronsilium was held on certain days at Rome, and in 
the provinces sat during u session, on the last day of which 
cases such as those referred to in the text were decided on. 
(Gai. i. 20.) 


5. Juatie autem m.nnurnissionis 
causa) bte sunt: veliiti si quis patrem 
aut matrera, iilium filiamve, aut fra- 
trem sororernve naturales, aut pteda- 
gogum, nutricem, educatorem, aut 
alumnurn alurnnarnve aut cnllacta- 
nenm m.annmittat, aut servum procu- 
ratoris liabcndi gratia, aut ajicill.ini 
iiialrirnonii causa: dum tamcn intra 
sex menses uxor ducalur, ni>.i justa 


5. Legitimate grounds for manumis¬ 
sion are such as these: that tlie person 
tobemanumittedis father or motberto 
the monnniittor, his son or daughter, 
his brother or sister, liis preceptor, 
his nurse, his foster-father, his foster- 
child, or his foster-brother; that the 
person is a slave wliom ho wislios to 
make his procurator, or female slave 
whom he intends to mairy, provided 
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cnusn iiTipediat; et qiii innniiinittitar tli© marriage be performed within six 
procuratorishabondi gratia, non minor months, unless prevented by some 
decern etseptemaunis mauumittatur. good reason; and provided that the 

slave who is to bo made a procurator, 
be not manumitted under the age of 
seventeen years. 

* Gai. i. la. !h); D. xl, 2. 11-13. 

The most common case of a person emancipating his father 
and mother, and other near relations, would be when a slave 
was made heir. Theophilus (paraphr. on this paragraph) gives 
us an instance of a person enfranchising his brother, the case 
of a man having a child by a slave and then a son by a legal 
marriage. The former would be the slave of the latter. 

If the marriage was in any way impossible, tliQ minor would 
not be allowed to enfranchise his female slave; and it was 
n'quisite that it should he he himself who intended to marry 
her. 

A procurator below the age of seventeen could not represent 
his principal in any acti(m ( D. iii. 1. 1. 3), and it is this pro¬ 
bably that makes Justinian here require that the slave should 
he seventeen years of age in order to he emancipated by a 
minor. 

(i. Somel imtcm causa probata, sive 
veru sit sive falsa, non retractatur. 

7. Cum ergo certus modus manu- 
mittendi minoribus viginti nnnis do- 
uiinis per legem ililiam Sentiam con- 
stilutus erat, cveniobatut qui quatuor- 
decim annos adatis expleveral, licet 
testamenturn facere et in eo sibi he- 
redem instituere, Icgataque relinquere 
posset, tamen si adhuc minor esset 
viginti annis, libertatem servo dare 
non posset. Quod non erat ferendum, 
si is cui totorum honorura in testa- 
mento dispositio data erat, uni servo 
dare libertatem non permittebatur. 

(Juare non similiter oi, quorandmodum 
alias res, ita et servos suos in ultima 
voluntatc disponere quemadmodum 
voluerit, permittimus, ut et libertatem 
eis possit prmstafe ? Sed cum libcrtas 
iiunstimabilis est, et propter hoc ante 
XX a^tatis annum antiquitas libcrta- 
tem servo dare probibebat, idco nos 
median! qiiodaramodo vinm cHgentos, 
non aliter minori viginti annis liber- 
tateni in testamento dare servo suo 
coucedimus, nisi septimum et dcci- 


0. Tlie approval of a ground of 
manumission once given, wlietlier the 
reasons on wliich it is based be true 
or false, cannot be retracted. 

7. Certain limits biniig thus as¬ 
signed by the lex Julia Seniia, to 
the power of persons under the age 
of twenty, to manumit slaves, the 
result was that anyone, who had com¬ 
pleted his fourteenth year, might 
make a testament, institute an heir, 
and give legacies, and yet that no 
person, under twenty, could give 
liberty to a slave. This seemed in¬ 
tolerable ; that a man, permitted to 
dispose of all his ©fleets, by testa¬ 
ment, could not enfranchise one single 
slave. Why should we not, then, giva 
him the power of disposing, by testa¬ 
ment, of his slaves, as of all his other 
property, exactly as he pleases, and of 
giving them their liberty? But as 
liberty is ofi inestimable value, and 
our ancient laws, therefore, prohibited 
anj' person, under twenty years of 
age, to give it to a slave, we adopt a 
middle course, and only permit a per¬ 
son, under twenty . esrs of age, to 
confer freedom on his sla^'es by testa- 
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mnm annum impleverit, et octavum 
decimum annum tetigerit. Cum eniin 
antiquitas liujusmodi a-tati ct pro 
aliis postulare concessit, our non 
etiam sui judicii stabilitas ita eos 
adjuvare credatur, ut ad libertatcs 
dandas servis suis possint pervetiire ? 


ment, if lie has completed his seven¬ 
teenth and entered on his eigliteenth 
year. For since ancient custom per¬ 
mitted persons at eighteen years of 
age to plead for others, why should 
not their judgment bo considered 
sound enough to enable them to give 
liberty to their own slaves ? 


Gai. 40. 

Tbe lex Mlia Sentia required the manumission to be given 
by the form of vindicta. This whs held to exclude the minor 
from giving it by testament. Manumission was something 
more than the disposal of a piece of property; it was the 
creation of a citizen, and thus might consistently he denied to 
minors whose- power of disposing of property was unfettered. 
Justinian, nine years after the Institutes -were publislied, 
abolished tl)e distinction he establishes in the text by a Novel 
(119. 2), containing the words saucitmia iit Ucentia jutfeat 
minorihi('< in ij)so tempore, in quo eis dc rcliquti eornm ftnh- 
stantia diaponcre permittitur, etiam aervon aaos in ultimis 
I'olun ta tihuis man um it terc. 


Tit. VII. DE LEGE FUSIA CANINIA SUBLATA. 


Lege Fnsia Caninia certiis modus 
constitutus erat in servis testanionto 
manuniittendis. Quam, quasi libcr- 
tate.s impedientem ft quodamniodo 
invidam, tollenlam esso censuinius ; 
cum satis luerat inhumanura, vises 
quidera liceuliam habere totarn suam 
familiara liberiate donare, nisi alia 
causa inipcdiat hbertatem, movienti- 
biis nulcm liujusmodi liccnciani 
adimere. 


Tlie Ivx jt’usifi Cauinia imposed a 
limit on manumission by testumont; 
but we have themght right to abolish 
this law as invidiously placing obsta¬ 
cles in tlio way of liberty. It seenusl 
VC 17 unreasonable, to allow persons, in 
their liretirne, to manumit all tlieir 
slaves, if tliere is no special reason 
to prevent them, and to deprive the 
djing of the power of doing tlie 
same. 


Gai. i. 4‘2—iC. 


The lex Fusia Caniftia was made in the year a.d. 8 , four 
years after the lex Mlia Sentia. (Suet. An;/. 40.) Its object 
was to prevent the manumission of crowds of slaves enfran¬ 
chised in order to gratify the vanity of testators, who wished 
their funeral train to be swollen with these witnesses to their 
liberality. It provided tliat the owner of two slaves might 
enfranchise both; of from two to ten, half; of from ten to 
thirty, one third; of from thirty to one hundred, one-fourth ; 
and of a larger number, one-fifth; but in no case was the 
number enfranchised to exceed one hundred. The slaves to ho 
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manumitted were required to be designated by name. The 
citizenship was so worthless in the days of Justinian, that it 
mattered little how many slaves were made free, but in the 
days of Augustus, the distinction made between the living apd 
the dying master, which Justinian calls natis inhumanum, was 
far from unreasonable. A master might well be trusted not to 
impoverish himself by reckless manumission during his life, 
and yet bo denied tlio power of gratifying his vanity at the ex¬ 
pense of his heir. 


Tit. Vm. DE IIS QUI SUI VEL ALIENI 
JULIIS SUNT. 


Sequitnr tie jure personanim alia 
div'isio; imm qua^lam pcrso?i»‘ sui 
juris sunt, qnaiJani alicno juri sub- 
jpctie. Ilursus earuru quie alicno 
juri subjoctic sunt, alia' in pot<*stale 
parentnm, oliif in potestatc tloinino- 
ruin sunt. Vitlcamus ilnque tie iis 
qua- alicno juri subjeettv sunt: nain 
si cognovcnnms qua' istai person.T: 
sunt, siiiiul intclligtmuis qua; sui juris 
sunt. Ac pnus dihpiciamus de iis 
quic in potestatc doininorum sunt. 


We now come to another division 
relative to tho rights of persons; for 
some persons are independent, some 
are subject to the power of others. 
Of those, again, who ore subject tb 
others, some are in the power of pa¬ 
rents, others in that of masters. Let 
us first treat of those who tire subject 
to others; for, when wo have ascer¬ 
tained who these are, we sliall at the 
same time discover who are inde¬ 
pendent. And first let us consider 
those, who are in the power of 
masters. 


Gai. i. 48. 51. 


Justinian now passes to the division of persons as members 
of a family. The head of a Itoraan family exercised supreme 
authority over his wife, his children, his children’s children, 
and his slaves. (Sec Iiitrod. sec. 40.) He w^as their owner 
as Avcll as their master. He alone was sui juris, and all the 
other members of the family were alieui juris, for they be¬ 
longed to him. The whole group, that is, the head and those in 
his power wei’e the famHia. The head was tho paterfamilias, 
a term not expressive of paternifey (D. 1. 10. 195. 2), but merely 
signifying a person who was not under the power of another, 
and who, consequently, might have others under his power. 
An unmarried woman whose father was dead, was said to bo a 
mate rfami lias, a term which, in this sense, is only the feminine 
form o^)aterfamilias. She was sui juris, and might have 
slaves, though of course she could have no power over pereons 
free-born. For if she married, her children were iu. her hus¬ 
band’s power, not in hers. (See Introd. sec. 40.) 

Tiio word familia was used in so many dilfertnl senses, that 

i: 2 
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it may be aa Avell to collect them here, before entering on the 
subject of family relations. Famiiia is used to mean,— 1. All 
persons of the blood of the same ancestor; 2. The head of the 
family and all those in his power whether slaves or free; 
3. All connected by agnation (see Introd. sec. 45); 4. Tlio 
slaves of one man; 5. The property of a paterfamilias, of 
wimtever sort.. The word is fully explained in a fragment of 
Ulpian. (D. 1. 1(5. 195.) 

Gaius, from whom much of this section is borrowed, says,— 
liursus earum jicrsonarum qtue alicno jiiri sahjectw saul, 
alia’ in jfotestate, aJue in mann, alice in mancipio sunt 
(i. 49). The persons in manii were those wdves who passed 
through the particular forms of marriage which placed a wife 
in the position of a daughter to her own husband; that is, the 
religious ceremony of con/arreatio, the fictitious sale coemj)tio, 
and usus, or cohabitation unbroken by an absence of three 
nights in the year. (Sec Introd. sec. 4(5 ) Persons in man- 
cipio were those sold by the head of their family, or by them¬ 
selves W'ith the form of mancipatio. (See Introd. sec. 42.) 
They were said to be serrorum loco (not servi) with reference 
to the purchaser. Such sales were merely fictitious, except in 
the early days of Rome. The subjection in munu had ceased 
before the time of Justinian, and ho did away with the last 
traces of tliat in maneijno. (JSee Tit. 12.) 


1. In j)ytestate itnqiic clominonim 
sunt sorvi. Qua* quidcni potastas 
juris gentium cst: narn axxul oniuos 
per.'vque gentes animadvertere possti- 
iQUs, doininis in servos vita; iiecisque 
l)otcstatcin I'uisse; et quodinuiique 
per servum udquinlur, id domino 
udquiritur. 


1 . Slaves are in tlie power of mns- 
tei>., a power derived from tlie law of 
nations: for among all nations it in.iy 
bo remarked that nmstcj’s liave tlio 
power of life and death over tln ir 
slaves, and tliat cvei \ thing acquired 
hy the slavo is acquired for the nias- 
tor. 


Gai. i. Jjy. 

The power of the master over his slaves was spoken of its 
the dominica putestas. The origin of this power has been 
already ascribed to ihojus yentjum. (Tit. 3. 2.) 


2. Sed hoc tempore niillis homini- 
hus qui sub iraperio nostro sunt, licet 
sine causa le'gibus cognita in servos 
suos supra rnodum stevire; nam nx 
couslitutione divi Pii Antonini, qui 
sine causa servum suum occiderit, 
non minus puniri jubetur, qitam qui 
ali.?num servum occiderit. Sed et 
major asperitas dominorum’ ejusdern 
princn>i'i constitutione coercctur; 
uuiil consultus a q':ibus.!ara [;ra'-iili- 


2. But at the pre.sent day none of 
our subjects may use unrestrained 
violence towards their slaves, except 
for a reason recognized by law. For, 
by a constitution of the Kmporor 
Antoninus, lie who without t|ay reason 
kills liis ow'n slave, is to be punished 
equally with one who has killed the 
slave of another. The excessive se¬ 
verity of masters is also restrained 
by another cunslitution of the same 
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bus proviiiciartim d« iis servia qui ad emppror. For, when consulted by 

(cdcm SRcram vel ad statuaa principum certain governors of provinces on tho 

coiifugiiint, praicepit, ut si intolera- subject of slaves, who fly for refuge 

bilia videatur ssevitia dominorum, either to temples, or the statues of 

cogantur servos suoa bonis conditio- the emperors, ho decided that if tho 

nibns vcnderc, ut pretium dominia severity of masters should appear 

daretur; et recte. Expedit cnira rci- excessive, they might be compelled 

publica?, ne sua re quia male utatur. to make sale of their slaves upon 

Cujus rescripti ad ^Elium Marcianuin equitable terms, so that the masters 

emissi verba sunt haic: ■“ Dominorum might receive the value; and this was 

qiiidem potestatem in servos suos illi- a very wise decision, as it concerns 

batam esse oportet, nec cuiquam ho- the public good, that no one should 

miniim jus suum detrahi; sed domi- misuaehisownproperty.Thefollowing 

noruni interest, ne .auxilium contra are the terms of this rescript of Anto- 

sjpvitiam vol famcm vel intolerabilem ninus, which was sent to jElius Mar¬ 
in juriam denegetur iis qui juste de- cianus. “The power of masters over 

precantur. ideoque cognosce do quo- their slaves ought to be preserved 

relis eorum qui ex familia Julii Sabmi unimpaired, nor ought any man to be 

ad staluam confugcrunt; et si vel deprived of liis just right. But it is for 

durius habitos quam a'quum est, vel the interest of all masters iliemselves, 

infanii injuria atfectos cognoveris, that relief prayed on good grounds 

veniri jube, ita ut in potestatem do- against cruelty, the denial of suste- 

mini non revormntur. (Jui si mete nance, or any other intolerable injury, 

constitutioni fraudem fecerit, sciet should not be refused. Examine, 

me udmis.sum sevorius cxecuturura.” therefore, into the complaints of tlie 

slaves who liavo fled from tire house 
of Julius Sahinus, and taken refuge 
at the statue of the emperor; and, if 
you find that they liave been too 
harshly treated, or wantonly disgraced, 
order them to be sold, so that they 
maj' not fall again under tlie power 
of their master; and, if Sahinus 
attempt to evade my constitution, I 
would have him know, that I shall 
severely punish his disobedience.” 

(Tat. i. 63 ; D. i. G. 2. 

The lex Cornelia, passed by Sylla, b.c. made killing a 
slave punishable as homicide, with death or exile. (D. ix. 
2. 23. 9.) Tho lex Petronia (J). xlviii. 8. 11. 2), passed in the 
time of one of the early emperors, forbade masters to expose 
their slaves to contests with wild beasts. Hadrian required 
tlic sanction of a magistrate in all cases before death was in- 
lliotcd. (Spaht. ill Hadr. cap. 18; H. i. 0^ 2.) Constantino 
only permitted moderate corporal chastisement to be inflicted, 
and Justinian in tho Code retains his enactment. (0. ix. 14.) 

Justinian docs not notice the corresponding changes which 
tlie clemency of later times worked in tho control of the master 
over the slave’s property; according to the usage of tliese times 
tliis property, called peculium, belonged, in fact, though not in 
law, to tho slave, and ho often purchased his libv^rty with it. 
(Tacit. Ann, xiv. 42; D. xv. 1. 63.) 
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Tit. IX. DE PATllIA POTESTATE. 

In potestate nostra sunt liberi Our children, begotten in lawful 
nostri, qiios ex justis uuptiis pro- mairiage, ore in our power, 
creax'erinius. 


Gai. i. 55. 

The patria potestas differed originally little, if at all, from 
the domiHica potestas. If the sense of ownership was not so 
complete in the former, it was probably limited more by natural 
feeling than by law. The father could sell, expose, or put to death 
his children. Time, however, ameliorated the position of the 
child, and all that was loft was a power to inflict moderate chas¬ 
tisement (Cod. viii. 17. 31), and to sell at the time of birth in 
cases of extreme* necessity. (Cod. iv. 43. 1.) Constantino 
condemned the father who killed his child to tho punishiiu'nt 
of a parricide. (0. ix. 17. 1.) Tlie sale of a child was in 
general fictitious, and only formed the mode by which the child 
was.released from the father’s power. 

Like that of the slave, tho cliild’s property was only a pe~ 
cuUum, belonging strictly to the father. But under the eai'ly 
emperors an exception to this was made, and the son had 
complete ownership in property acquired in war {caslrense 
pccuHum) ; Constantine made a further exception of property 
acquired in employments about the court {(juasi cantrense 
jjectilium). (See Bk. ii. U, and Introd. see. 11.) 

The meaning oi justniiplUe will appear in the next title. 

Neither age nor marriage, nor anything except cmancipatigu, 
terminated the power of a father over his son. If a daiiglitcr 
married tuanii, she passed from her ■father’s power into that 
fo her husband. 

1. Niiptiflc autem biveraatrimonium 1. Marriage, or nialrimony, is a 
est viri et mulieiis conjunctio, iIl<li^L binding togoiher of a man and wd- 
daam vitse consuetudhicm couLiiien.s. man to livo iu an indivisible union. 

D. xxiii. 3. 1. ■ 

Nuptim is properly the ceremonies attending the formation of 
the legal tic, and matrimonium is the tie itself; but tho jurists 
use the two terras quite indifferently, ns, for instance, Modestinus 
says, nuptiui sunt conjunctio maris et feminu;." (D. xxiii. 
2 . 1 .) 

The itidicidua citec consuetudo implied a community of rank 
and position, and of sacred and human law, divini et httmani 
juris communicatio (1), xxiii. 2. J), but not necessarily of pro¬ 
perty. Marriage gave neither party any right over the property 
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of the other, except when the wife passed in manuniy and 
then all that she had belonged to the husband. 


2. Jus autem potestatis quod in 
liberos habemus, proprium est civium 
Romanonim; nulli euim alii sunt 
liomines, qui talem in liberos habeant 
potestatem, qualcm nos habemus. 


2. The power which we have over 
our childi’en is i>eculiar to tlie citi¬ 
zens of Rome; for no other people 
have a power over their children, such 
as we have over ours. 


Gai. i. 55. 

Gains mentions the Galatce as being reported to have had a 
similar inslitution. 


3. Qui igitur ex to et uxore tua nas- 
citur, in tua potestate cst. Item qui 
cx filio tuo et uxore ejus nascitur, id 
eat, nepos tuus et neptis, irquo in tua 
sunt potestate, et pronepos et pro- 
iK'ptia, ct deincops cetori, Qui tanien 
ex filia tua nascitur, in tua potestate 
non ost, sed in patris ejus. 


3. The child bom to you and your 
wife, is in your power. And so is the 
child born to yonr son of bis wife, 
that is, your grandson or granddaugh¬ 
ter ; so are your great grandchildren, 
and all your other descendants. But 
a child born of your daughter is not 
in your power, but in the power of 
its own father. 


If a woman, although she was not in the power of her hus¬ 
band, had children, they were not in her power; and hence, oa 
she could have uo descendants in her power, it was said, mulier 
familita sine ct caput ct ^/iuis est, i. e. her family ended with 
herself. (D. 1. 10. 195. 5.) 


Tit. X. 1)E NUPTIIS. 


Jnstas autem nnptias inter se cives 
Ilomani conlruhunt, qui secundum 
pnecepUi legiun coeunt, masculi qui- 
dem puberes, feminnj autem viripo- 
tentes, sive patresfamilias siut sive 
filiifaniilias: dum tamen, si hlirfami- 
lios sint, consensum habeant iiorcn- 
tium quorum in xiotcstato sunt. Nam 
hoc fieri dehere ct civilis et naturalis 
ratio suadet, in tantuin ut jussum 
parentis pra'cedere dehoat. Unde 
qua'situm est an furiosi filia nubere 
aut furiosi filius uxorfem duccre pos- 
sit? CumquG super filio variabatur, 
nostra processit decisio, qua permis- 
snm est, ad ex em plum filim furiosi, 
filium quoque posse et sine patris in- 
terventu matrimonium sibi copularc, 
secundum datum ex nostra consti- 
tutione modum. 


Roman citizens ore bound together 
in lawful matrimony, when they aro 
united according to law, the males, 
having attained the age of ’puberty, 
and tlie females a marriageable age, 
whether they are fathei’s or sons of a 
• family; but, if tho latter, they must 
first obtain the consent of their pa¬ 
rents, in whose power they are. For 
both natural reason and the law re¬ 
quire this consent; so much so, in¬ 
deed, that it ought to precede the 
marriage. Hence the question has 
arisen, whether the daughter of a 
madman could be married, or bis son 
marry-? And as opinions were di¬ 
vided as to the son, we decided that 
as the daughter of a madman might, 
BO may the son of a madman iniury 
without tho intervention of tho father, 
according to tho mode established by 
our constitution. 
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C. V. 4. 25. 

In the earliest times of Roman law there wore three modes 
of forming the tie of marriage; first, confarreutio, a religious 
ceremony, in which none but those to whom the juii sacrum 
was open could take part; secondly, coemptio, a fictitious sale, 
in which the wife was sold to the husband; and lastly, usus, 
i. e. cohabitation with the intention of forming a marriage. 
All three modes had the same effect on the position of the 
wife. She always passed in niannm viri. (See Introd. sec. 40.) 
This incident of marriage was attached to the marriage by 
mere cohabitation and lapse of time, on the analogy of the 
ownership which was acquired in a thing by uninterrupted pos¬ 
session. It was, however, open to the wife to “break the use 
to prevent, that is, her husband gaining complete power over 
her by lapse of time: the law of the Twelve Tables declared 
that, if the wife absented herself from licr husband for three 
nights in the year, the usus should be interrupted and she 
should remain in her own familia, and not pass into that of 
her husband. This was considered so much more advantageous 
to the w'ife that, even in the latter days of the republic, almost 
all marriages were formed without the ^vife passing into tlio 
manus of licr husband. In the time of Justinian she never 
did so, and the whole distinction of the cUcct of different modes 
of marriage had been long obsolete. 

At no time did these different modes of being married form 
part of the real tie of marriage; they only decided, when the 
tie of marriage was formed, what should bo the position of the 
wife. Neither were the religious ceremonies nor the nuptial 
rites anything more than accessories of that which created the 
binding relation between the parties. The tie itself was a civil 
contract, depending upon and formed by the mutual consent of 
the husband and wife. Whenever two persons, capable of en¬ 
tering into the contract, mutually consented to do so, and 
evidenced their consent by an'y mode recognized by law, the 
legal tie w.as formed, the justui nuptice were complete. Every¬ 
thing else was only subaidiaiy. This consent might either bo 
made manifest by being solemnly expressed (Cod. v. 17, II), 
or by some act, such as the wife being led to the husband’s 
house and the husband reeeiving her, which sufficed to make 
known the intention of the parties. 

In order that.the contract might be binding, it was necessary 
that the parties should be capable of forming it. First, they 
must have the connubium; i. e. so long as there was any dis¬ 
tinction of citizenship, both were required to bo citizens, or to 
have had this particular pm't of citizenship given them (see 
iulrod. sec. 30), Secondly, they must not stand within the pro- 
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liibitcfl degrees of relationship; what these were is discussed in 
the following paragraphs of this Title. Thirdly, they must have 
attained the age of puberty, i. e. fourteen for men, and twelve 
for women (see Tit. 22); and, lastly, if under the power of 
any one, they must have obtained that person’s consent. The 
husband was obliged, even though in his grandfather’s power, 
to obtain his father’s consent; otherwise the grandfather could 
have eventually increased the number of the father’s family 
without consulting him (D. i. 7. 7), which it was against the 
spirit of the law to allow, as no one could have a new 
fie res forced on him by agnation against his will. (See Tit. 
11.7.) 

This same reason had caused the doubt adverted to in the 
text, whether, even if the father were incapable of giving his 
consent, the sou could introduce new members into his father’s 
family. This did not apply to (he daughter, who could not in¬ 
troduce new members into her father’s family. Justinian, in 
tlic Code, prescribed the mode in which marriage might be 
validly made either by the son or daughter of a madman. The 
sou or daughter t)f the madman was to submit the proposed 
marriage to be a 2 )proved, and the gift to the wife, or dowry, to 
bo fixed, by the pri(‘fectus tirhis at Constantinople, by the 
praises or bishop of tlio city in the provinces, in the presence 
of the curator of the madman and his principal “telations. 
Marcus Aurelius had previously provided for the care of chil¬ 
dren of imbecile persons, dementes. (C. v. 4. 25.) Where the 
rights of the paterfamilias were not in question, as when the 
son was emancipated, it was not necessary to have the father’s 
consent. (D. xxiii. 2. 25.) 

If the persons, whose consent was necessary, did not give it, 
the marriage was absolutely void, and therefore no subsequent 
consent could ratify it. Thus Justinian says here, that the 
consent, Jussas (a word denoting the authority of the pater¬ 
familias), must precede the marriage. It was not, however, 
necessary that the consent should be expressly given. If the 
jiaterfamilias knew of the marriage and did not oppose it, his 
assent was presumed (C. v. 4. 5); and if he were absent or a 
captive for three years, his children might form n marriage, 
which he could not afterwards disapprove of. (D. xxiii. 2. 
». 10 .) 

1. Ergo non omnes nobis uxorcs 1. We may not marry every woman 
dacero licet; nara quiirumdam iniptiis without distinction; for with some, 
abstinendum est. Inter eas enim per- marriage is forbidden. Manioge can- 
sonas quui parentiuni liberoruravo not be contracted between persons 
locum inter so obtinenl, coiitrahi stondingtoeachotborin therelatinn of 
nuptio) non possunt; veluti inter ascendant and desti-iu ant, os between 
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patrem et filiam, vel avura et ncptem, 
vel niatrem ot fihum, vol aviam et 
nepotem, et usque nd infinitum; et 
si tales persona! inter se coierint, 
nefarias atqiie incestns nuptias con- 
traxisso dicuntur. Et Inec adeo ita 
sunt, ut quamvis per adoptionem pa- 
rentium liberormnvc loco sibi esse 
coeperint, non possint inter se miitri- 
monio jungi, in tantum ut otiam dis- 
soluta adoptiono idem juris marieat. 
Itaque earn qiuv tibi per adoiitionom 
filia vel neptis es-c cccperii, non po- 
teris uxorem ducere quamvis eaiii 
emancipaveris. 


TIT. X. 

a fatlior and daughter, a grandfather 
and his granddaughter, a mother and 
her son, a grandmother and her 
grandson; and so on, nd inJinUtim. 
And, if such persons unite together, 
they only contract a criminal and in¬ 
cestuous marriage; so much so, that 
ascendants and descendants, who are 
only so by adoption, cannot inter¬ 
marry; and even after the adoption is 
dissolved, the prohibition remains. 
You cannot, therefore, marry a woman 
who has been cither your daugliter or 
granddauglitcr by adoption, although 
you may ha^e emancipated her. 


Gai. i. 58, 59. 

When two persons were related by being atjnuti to eacli other, 
they were exactly in the same.relative position, so far as re¬ 
garded the power of marrying, ns if they bad been related in 
the same degree by blood. If the tie of lupuilio was dissolved 
by emancipation, the tic of blood, if any, would of course re¬ 
main, and be a bar to marriage, but if there were no tic of 
blood, that is, if one of the parlies hud entered the family by 
adoption, then, if the emancipated person bad, while the 
at/naiio subsisted, occupied the position of ascendant or de¬ 
scendant to the other person, mariiago was forbidden, but if of 
a collateral, it was allowed. 

a. Inter cas qnoque personas qme 
ex transverso gradu coguationis jun- 
guntur, est qua-dam similis observa- 
tio, sed non lanta. Sane cnira inter 
fratrem sororeinque nuplise prohibitie 
sunt, sive ab eodem palrc eademquo 
matre nati fuerint, sivc ex alterntro 
eorura ; sed si qua per adoptionem 
boror tibi esse empunt, quarndiu qut- 
dem constat adoptio, sane inter to et 
earn nupliflc consistcre non possunt; 
cum vero per cmancipationem adoptio 
sit dissoluta, poteris earn uxorem 
ducere. Sed et si tu eraancipatus 
fueris, nihil est iinpediinento nuptiis. 

Et ideo constat, si qnis generum 
adoptare velit, dcbcre cum ante filiam 
eraaneiparo; et si quis velit niirum 
adoptare, debere eum ante filium 
e^anoipare. 

Gai. i. 60, 61; D. xxiii. 2. 17. 1. 

To adopt a son-in-law would be to make him brother by 
ngnation of his own wife. The bar did not invalidate the 


« 

2. There are also restrictions, 
though not so extensive, on miirriago 
between collateral relations. A bro¬ 
ther and sister arc forbidden to many, 
whether they atw the children of the 
same father and mother, or of one of 
the tw’o only. And, if a woman be¬ 
comes your sister by adoption, so long 
as tho adoption subsists, you certainly 
cannot marry; but, if the adoption is 
destroyed by emancipation, you may 
marry lier; as you may also, if you 
yourself are emancipated. Hence it 
is certain, that if a man would adopt 
his son-in-law, he ought first to 
emancipate his daughter; and if he 
would adopt his daughter-in-law, ho 
ought previously to emancipate his 
son. 
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previous marriage, but operated to restrain the adoption, until 
tlie daughter had been emancipated. 


3. Fratris vero vel sororis filiam 
uxorom ducere non licet. Sed nec 
neptern fratris vel sororis quis uxorem 
diicere potest, quamvis quarto gradu 
sint; cujus cnitn iiliam uxorem du¬ 
cere non licet, ncque cjus neptern 
permittitnr. Ejus vei*o mulieris qiiam 
pater luus adoptavit, filiam non vi- 
deris impediri uxorem ducere, quia 
neque naturali nequo civili jure tibi 
conjuiigitur. 


3. A man may not. marry the 
daughter of a brother, or a sister, 
nor the granddaughter, although she 
is in the fourth degree. For when 
w'o may not marry the daughter of 
any person, neither may we marry 
the granddaughter. Blit there does 
not appear to be any impediment to 
marrying the daughter of a woman 
whom your father has adopted; for 
she is no relation to you, either by 
natural or civil law. 


Gai. i. 02; D. xxiii. 2. 12. 4. 

Tn the direct lino every degree represents a generation. The 
son is in the first degree with respect to his father; the grand¬ 
son in tlie second with respect to his grandfather. In the 
collateral line the generations arc taken first up to and then 
down from, the common ancestors. For instance, first-cousins 
are in the fourth degree. From either cousin to his father is 
one degree, from the father to the grandfather is another, from 
the grandfather to the father of the other cousin is a third, and 
from that father to that cousin is a fourth. 

I'lie marriage of an uncle with a -niece had been legalized 
in favour of Claudius and Agrippina (Suet, in Claud. 20) ; 
but prohibited by Constantino. (Cod. Theod. i.) 

The children never followed the family of the mother, and 
therefore, tliough she was adopted, remained as they were 
before. But of course a daughter could not have married 
an adopted son’s son. 

4. Diiorum autern fratrum vel so- 4. The chiltlron of two brothel's, 
rorum liberi, vel fratris et sororis, or two sisters, or of a brother*and 
juugi possunt. sister, may raaiTy togethei^ 


I), xxiii. 2. 3. 

The marriage, of first-cousins, forbidden by preceding em¬ 
perors, bad again been legalized by Arcadius and Honorius. 
(C. V. 4. 19.) 


5. Item amitani, licet adoptivain, 
ducere uxorem non licet; item nec 
nmtorteram, quia parontium loco ha- 
bentur. Qua ratione verum Ost, mag- 
nam quoquo amitam ot materterain 
raagnam prohiberi uxorem ducere. 


5. So, too, a man may not mairy 
his paternal aunt, even though slio 
be so only by adoption; nor his ma- 
tornal aunt; because they are ffe- 
garded in the light of ascendants. 
For the same reason, no person may 
marry his great .uuim eitlier paternal 
or maternal. 
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G.U. i. 02; D. x\iii. 2. 17. 2. 

It was of course only possible to be in the same family with 
an adopted aunt on the father’s side. A mother’s sister by 
adoption would be in the family of the mother, whereas the 
nephew would be in the family of the father, and therefore 
adoptivam is added to amilam only, not to materteram. 

Every person in the first degree from a common ancestor, 
was considered, so far as regarded marriage, in tlie position of 
that ancestor. Thus an aunt, being in the first degree from 
the grandfather, the common ancestor, was looked upon as 
standing in the place of that grandfather {jKireiiiis loro 
hahetur), and could not therefore marry her nephew. A cousin 
would oe in the second degree from the common ancestor, and 
therefore proximity would not be a bar to the union. 


0. Adfinitatis qiioquo venorationo 
quarumdam nuptiis abstiaendum est, 
lit ecce; privigiiara aut minim iixo- 
rem diicere non licet, quia utr.'rqiie 
filial loco sunt. Quod ita scilicet ac- 
cipi debet, si fuit nurus aut privigna 
tua: nan) si adhuc nimis tua est, id 
est, si adliuc nupta est filia fuo, alia 
ratione uxorem earn ducere non pos- 
sis, quia eadein duobus mijita esse 
non potest. Item si adhuc privigna tua 
est, id est, si mater ejus tibi nupta 
est, ideo earn uxorem ducere non 
poteris, quia duns uxores eodeifi tem¬ 
pore babere non licet. 


(5. There are, too, other rnarringes 
from which we must abstain, from re 
gard to the ties created by mnniugc; 
for example, a man may not marry 
liis wife’s daugliter, or his son’s wife, 
for tlioy are both iu the place of 
daughters to him; aud this must bo 
understood to mean those who have 
been our step-dauglitcrs or daughters- 
in-law : for if a woman is still your 
daughter-in-law, that is, if she is 
still man-ied to your son, you cannot 
marry her for anotlier reason, as she 
cannot be the wife of two persons at 
once. And if your step-daughter is 
still your step-daughter, that is, if 
her mother is still married to you, 
you cannot marry her, becimse a per¬ 
son cannot have two wives at tlic 
same time. 


Gai. i. on. 

Afjimtafi is the tie created by maninge between each person 
of the married pair and the kindred of the otlier. 


7. Socriim quoqiie et novercam pro¬ 
hibitum est uxorem ducere, quia ma- 
tris loco sunt. Quod et ipsum dis- 
soluta demum adfinitate procedit: 
alioqnin, si adhuc noverca est, id est, 
si-arlbuc patri tuo nupta est, com- 
muni jure impeditiir tibi niiliere, quia 
eadeni diiobus nupta esse non potest. 
Item si adhuc socrus est, id est, si 
adhue fiUa ejus tibi nupta est, ideo 


7. Again, a man is forbidden to 
marry liis wife’s mother, and his 
father’s wife, because they hold the 
place of mothers to him ; a prohibi¬ 
tion which can only operate when tlie 
affinity is dissolveil; for if yoiir step¬ 
mother is still your stepmother, that 
is, if slie is still married to your 
father, she would be prohibited from 
marrying you by the common rule of 
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impediimtur nnptiap, quia duas ux- law, wliich forbids a woman to have 
oros liuborc non iios&is. two husbands at the same time. So 

if your wife’s mother is still your 
wife’s mother, that is, if her daughter 
is still married to you, you cannot 
marry her, because you cannot have 
two wives at the same time. 

Gai. i, 03. 

The Institutes do not notice the marriuge of a brother and 
sister-in-hiw. It was permitted up to the time of Constantine, 
who forbad it. (Cod. Theod. i. 2.) The prohibition was re¬ 
newed by Valentinian, Theodosius, and Arcadius. (C. v. 5. 5.) 

8, Marilj tainen filiiis ex alia uxore, 8. The son of a husband by a 
ft uxoris filia ex alio marito, vel con- former wife, and the daughter of a 
tra, inatrimoniinn recte contrahuiit, wife by a former husband, or the 
licet bubeant fratrem sororemve ex daughter of a husband by a former 
inatnmomo postca conlracto nutos. wife, and the son of a wife by a 

hjrtner husband, may lawfully con¬ 
tract marriage, even though tliey 
have a brother or sister born of tlie 
second marriage. 

n. Si uxor tna post divortium ex '.). The daughter of a divorced wife 
alio fllinm procreaverit, Inec non est by a second husband, is not your 
quidcin privigiia tua, sed Julianus step-daugliter; and yet Julian snjs 
hnjusmodi nuptiis abstineri debere we ought to abstain from such a 
nit: nam nec sponsaiu filii rmrum marriage. For tlie betrothed wife of 
fsse, nec patris sponsam novercam a son is not your daughter-in-law; 
esse, I’ootius tairion et jure facturos nor your betrothed wife your son’s 
eos qui liujusmodi nuptiis abstiime- stepmother; and yet it is more de- 
riiit. cent and more in accordance with 

law to abstain from such marriages. 

I), xxiii. 9. 12. 1, and foil. 

The Hpojtsalia constituted in no way a binding tie. They 
were, as far as law went, mutual promises to (xmtract a tie. 
SjtoiisaUa suNi sjwnsio reprumissio nujitiarum futurarum. 
(i). xxiii. 1. 1.) All that was necessary was, that the ptu’ties, 
and their respective patresfamilias, should consent, and that 
the hetrothed should have attained the ago of seven years. 
I'hthor party wishing to renounce the engagement, which by 
law was always permissible, could do so by announcing the 
wish in these words— coNdifioiic tua non it tor. Hence it 
could only be custom founded on a respect for borii mores that 
prevented a lather marrying his son’s betrothed, or a son his 
father’s. 

10. lllud cerium est, serviles quo- 10. It is certain that the relation- 
quo cognationes iinpedimento nuptiis ship of slaves is an impediment to 
esse, si foilc pater ot filia aut frater marriage, even if the father and 
et soror manuraissi fnerint. daughter, or brothci* and sister, ns tho 

case may be, have tirei. enfranchised. 
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1). xxiii. 2. 14. 2. 

The union of slaves, contuhemium, was not recognized in 
law as a marriage, but still the law did not permit natural ties 
to be violated in the case of slaves, any more than in the ease 
of the issue of concubinage, or that of illicit commerce. (C. v. 
4. 4.). Of course a manumission must have taken place, or 
there could be no question of niq)tiie, but if slaves were freed, 
then, although competent to contract a marriage, they were 
bound by the ties of blood, and could not marry any one 
connected with tlicm by close natural relationship. 


11. Sunt ct aliffi persona* quo; prop¬ 
ter diversas ratione.s nuplias contra- 
liere prohibentur, quas in libris Di- 
gestornm seu randectaruni ex veteri 
jure collectarum enumerari perraisi- 
luus. 


11. There are other persons also, 
bet^Yeetl whom marriage is proliil)ito<l 
for different reasons, wliich wc ha^^! 
permitted to he euunieratcd in tlie 
books of the Dige.sts or Pandects, 
collected from the old law. 


D. xxiii. 2. 44, pr. and 1. 

The reasons alluded to are not, like the preceding, founded oti 
nearness of relationsliip or other tie, but on public or political 
grounds. The patres and plcha could not.intermarry till the 
le.v Canulcia. Nor the freeborn and freedraen till the lex Julia 
and Pa 2 >ia Poppoia. (D. xxiii. 2. 23.) These laws prohibited 
the marriage of senators with liherti, but allowed that of other 
freeborn, forbidtling at the same time all freeborn to marry 
actresses or women of openly bad character. (D. xxiii. 2. 41.) 
Constantine extended the prohibition to marrying women of 
the lowest class, humilea ahjectwve persotue. (0. v. 27. 1.) 
This was repealed by Justinian. (Nov. 117. 0.) The guardian 
could not marry his ward before she was 20 years of age, 
unless betrothed or given to him by her father. (I), xxiii. 
2. 00.) The governor of a produce could not, while he hold 
liis office, marry a native of that province (D. xxiii. 2. 38, 
57), lest he should abuse liis authority. The ravishcr could 
not marry the woman be violated. (C. ix. 13. 2.) Nor the 
adulterer his accomplice. (Nov. 134.) Nor a Jew a Christian. 
(C. i. 0. 0) 


12. Si adversus ea qufle diximas, 
aliqui coieiint, nec xir, nec uxor, nec 
nuptiiu, ncc matrimonium, nec doa 
int«^ligitur. Itaqiie li qui cx eo coitu 
nascuutur, in potestate patria non 
aunt, sed tales sunt (quantum ad 
patriam potestatem pertinet) qiiales 
sunt ii quos mater vulgo concepit: 
nam nec hi patrem habere intelli- 
guotnr, coin his etiam paler incertus 


12. If persons unite themselves in 
contravention of the rules tliiis laid 
down there is no husband or wife, 
no nuptials, no marriage, nor mar¬ 
riage-portion, and the children born 
in such a connection are not in the 
power of the father. - For, with regard 
to the power of a father, they are in 
tlic position of children conceived in 
prosutution, who are looked upon as 
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cst. Unde Solent spurii'appellari, vel having no father, because it is un- 
a griiica voco quasi cmopahriv con- certain who ho is; and are therefore 
ceijti; vcl quasi sine patre filii. Se- called spurii, either fron a Greek 
quitur ergo, ut dissoluto tali coitu w'ord ovropdSijj', meaning “ at hazard," 
ncc dotis exactioni locus sit. Qui or as being, sine pntre, without a 
autem prohibitas nuptias contrahunt, father. On the dissolution of such a 
et alias poenas patiuntur, qute sacris connection there can be no claim 
constitutionibus coutiuentur, made for the demand of a marriage 

portion. Persons who contract pro- 
* hibited marriages are liable also to 

further penalties set forth in our im¬ 
perial constitutions. 

Gat. i. C4; D. i. 5. 2.3; D. xxiii. 2. 52. 

Under tlie head of atuprum the Romans included every 
union of the sexes forbidden by morality. Different punish¬ 
ments awaited the guilty according to tlie degree of crime im¬ 
plied in the union. (Cod, v. 5. 4.) Rut the law recognized 
and rc'giilated in concubinage {conenhinntun) a permanent 
cohabitation, though without the sanction of marriage, be¬ 
tween parties to whose marriage there was no legal obstacle. 
Tn every case where such an obstacle existed, unless the 
obstacle was one merely founded on public policy, such as that 
of being governor of a province, who ,was not permitted to 
marry a native of that province, the law inflicted a punish¬ 
ment on parties cohabiting in defiance of law. The chief in¬ 
cident of the Roman cotfcuhinatus, which was so far restricted 
that a man could not have two concubines at once, or a wifo 
and a concubine, was, that the children could be legitimatized, 
and so placed on a footing with the offspring of a legal mar¬ 
riage. Between the formation of such an union, and the con¬ 
tracting a legal marriage, there seems to have been no differ¬ 
ence except what rested in the istention of the parties. If two 
persons lived together, it was the intention with which they did 
BO which decided w'liether the union was concubinage or mar¬ 
riage. Coneuhinam ex sola animi destinatione astimari 
oportet. (D. XXV. 7. 4.) If there was no affectio maritalisy 
no intention to treat the woman as a wife, she was not a wife. 
Of course, practically, the question of consent was seldom, if 
over, left doubtful. Generally speaking, an instrument fixing 
the amount settled resj)cctively by the husband and wife, was 
drawn up, and the consent was publicly given in the presence 
of friends. And as concubinage was a dishonourable state||.hc 
presumption in favour of marriage, wlien the woman was of 
honest paren^j^ge, and of good character, was very strong. I'o 
the union of concubinage none of the incidents of marriage 
attached. No dowry could bo asked for, no settlement was 
made by the man: the children were ndt in the power of the 
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father. But the connection was separated from that of a 
temporary intercourse by no man being allowed to have two 
concubines, or a wife and a concubine at tlie same time, and 
by the power which was given to legitimate the children, and 
place them in the position of the offspring of a legal marriage. 
(See next paragraph.) 

In a legal marriage, Avithout cottveniio in mannm^ the mar¬ 
riage portion of the wife {dos) belonged to the husband during 
the continuance of the marriage. He could dispose of it, re¬ 
taining an equivalent if it consisted of things that could be 
replaced; but could only sell or mortgage the moveables with 
the consent of the wife. The settlement on the wife by the 
husband {donatio propter naptiun) belonged,*during the mar¬ 
riage, to the wife, but was managed by the husband. (Sec 
Bk. ii. Tit. 7. 2 ) When the marriage vras dissolved, which it 
might be by death, loss of liberty, captivity, or divorce 
(1). xxiv. 2. 1), tl>e dos was returned to the w'ife or her father. 
Divorce was always permitted if either party ceased to wish 
to presence the tic of marriage, which was only looked on as 
a contract, resting on mutual consent. But, unless both par¬ 
ties consented to a divorce, heavy penalties were attached to 
its being insisted on by one >ilono, unless any of the grounds 
for divorce established by Liav, such as adultery or criminal con¬ 
duct (Cod. V. 17. 8), could bo shown to exist. After the divorce 
either party might marry again. 


ly. Aliqnando autem cvenit nt 
Uberi qui, statim ut nati sunt, in po- 
testate parentum non fiant, postea 
nutem redigantur in potestatem pa- 
rentum. Qualis est is qui, durn 
naturalis fucrat, postea curim datus, 
potestati patris subjiditur: neo non is 
qui a muliere libera procreatus, cujus 
matrimonium uiiniine legibus inter- 
dictum fucrat, sed ad quam pater 
consuetudinem babuerat, postea ex 
nostra constitutione dotalibus instru- 
mentis compobitis in potestate patris 
efiicitur. Quod si alii liberi ex eodem 
matrimonio fuorint proereati, similiter 
nostra conslitutio proibuk. 


1.1. It sometimes happens, that 
children who at their birth were not 
in the power of their father, are 
brought under it afterwards. Such 
is the case of a natural son, who is 
given to the curia, and then becomes 
subject to his father’s power. Again, 
a child born of a free woman, with 
wljom marriage was not i»rohibilcd 
by any law, hut with whom the father 
only cohabited, will likewise bocoine 
subject to the power of his father if 
at any time afterwards instruments 
of dowry are drawn up according to 
the provisions of our constitution. 
And this constitution confers the 
same benefits on any children who 
may bo subsequently born of the 
same marriage. 


Gat. i. 05 ; C. v. 27. 10. 

By legitimation the offspring of concubinage were placed in 
the position of /iieri leyitimi, and this was effected in three 
ways: 1. By oblation to the curia; 2. By the,subsequent mar* 
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riiigo of the parents; and 3. By a rescript of the emperor, a 
inode introduced by J ustiiiian in the 71th Novel, puria 

Avns tlio class from wliieli, in provincial towns, tlio magistrates 
were eligible. To be a member was a distinction, but an oner¬ 
ous one, from tlio expenses and burdens attaelied to the posi¬ 
tion. In order to prevent the order decaying through umvill- 
ingucss to incur the expenses attending it, Tlicodosius and 
Valeutiniau permitted citizens, whether themselves members of 
tlie curia, or not, to present their children born in concubinage 
to, and make them members of, the order (Cod. v. 27. 3), by 
wliich tliey became legitimate, and tlio heirs of their father. 
This mode of legitimation Avhich could, of course, only he 
adopted when the parents were lieh, did not, however, make 
the children complete members of the father’s family. They 
became his legitimate children, hut gained no new relationship 
tir right of succession to any other member of his family. 
(0. V.' 27. h.) 

Constantino first established that natural children should he 
made legitimate by the subsequent marriage of their parents, 
'file law required that at the moment of conception the parents 
should have been capable of a legal marriage; that an instru¬ 
ment settling the dowry (Jusiruiucuttnu dolafc), or, at least, 
attesting the marriage {iuslrumcutum uupiiaJc), should bo 
drawn u]i, and that the children should ratify the legitimation, 
lor no one was made legitimate against his will. (Nov. 8tJ. 11.) 

If the mother were dead or had disappeared, and the mar¬ 
riage was tjiiis impossible, the emperor would by a rescript 
allow the natural children (if there wuis no legitimate one) to 
bo placed in the position they would have held if the marriage 
had taken ])lace, as ho would also if a father by his testament 
expressed his wish to that elfeet. 


Tit. XT. DE ADOTTIONIBUS. 


Non ‘JoliiiTi nntom nnlaralos libori, 
sri'iniilunt t'u qiiiv dixiinns, in ])otes- 
tato nostra siint, vcruni ctlain ii quos 
adoiitanius. 


Not, only aro onr natural cliildron, 
ns wo have said, in onr po\yer, but 
those also whom we adoiit. 


Gai. i. 97. 

Before tlic time of Justinian, the effect of adoption (see 
Introd. sec. 42) was to place tlie person adopted exactly in 
the position ho would have held had lie been horn a son oJ‘ the 
person adopting him. All the iirojUTty of the at'o])tivo son 
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belonged to his adoptive father. The adoptive son was heir to 
his adoptive father, if intestate, bore his name (retaining, liow- 
cver, the name of his own <jem with the cliango of us into 
anus, as Octavius, Oetaviauus), and shared the sacred rites of 
the family lie entered. 

Naturales Hbcri is here opposed to adoptivi, not, as in the 


last Title, to leyit 'uni. 

1. Ailoptio anUmi diiolnis modis 
fit, aut priiicipali ivscnpto, ant im- 
ppiio magistralus. Iniporatovis auc- 
toritatc adoptaro quis, potest cos 
easve qui qua'vo sui juris sunt: qnaj 
species adoptionis dicitur adrogatio. 
Imperio magistralus adoptare licet 
eos easve qui qiuuvo in potestate 
parentium sunt, sue prirnum gradiim 
liberonim obiiiieant qualis films, fiJia, 
sivc inferioroni, qualis est nopos ne])- 
tis, iironepos proueptis. 


• 

1. Adoption takes place in two 
ways, either by imperial rescript, or 
by the authority of tlie magistrate. 
Tlie imperial rescript gives power 
to adopt persons of either sex who 
are atui juris; and tliis species of 
adoption is called arrugntiun. By the 
authority of the magistrate ^\e adopt 
persons in the power of an ascendant, 
wliether in the first degree, as sons 
and daughters, or in an inferior de¬ 
gree, as grandchildren or great-grand- 
childi'cn. 


Gai. X, IJ8, ,00. 

A public character Wfi« always attached in ancient Homan 
law to so important an alteration in families as adoption. (See 
Introd. sec. 42.) The sanction of the, curi<c was jirohahly neces¬ 
sary to its validity, when the family of a member of the curia’ 
was affected. If the person adopted was sui juris, his entry 
into a now family (arrof/afio) was jealously watched, as the 
pontijices would never allow it where there was any likelihood 
of the sacred rites of the family he quitted becoming extinct 
by his departure from it. The form of gaining the consent of 
the curia’ was even continued when the curia; w'cre only repre¬ 
sented by thirty lictors, until the rescript of the emperor was 
substituted as a means of cflecting arrogations. 

What were the forms of arrogation, when neither the person 
' arrogated nor the person arrogating belonged to the body of 
the curia:, we have no certain knowledge; but we may guess 
arrogation was eflected by a fictitious suit, in which the person 
arrogated was claimed as the child of the arrogator, and let 
judgment go by default. 

If the person adopted were under the power of another, the 
person under whose power he was had to release him from that 
power, which he did by .selling him {mancipatio) three seve¬ 
ral times, which destroyed his own patria potestus (see Introd. 
sec. 42), and then giving him up to the adopting parent by a 
fictitious process of law, called ‘ in jure cessio,’ in which he 
was claimed and acknowledged as the child of the person who 
adopted him, and pronounced to be so by the magistrate he- 
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fore whom the proceeding was held {imperio tnagistratus). 
Tlie word adoptio was common to both processes, both to 
arrof/dtio, said by Gains to be derived from I'opo, because the 
person arrogated was asked before the curim whether lie con¬ 
sented (Gai. i. 09), and to adojJtif^ in its more limited sense 
of the adoption of a person not aui juris. For the ceremonies 
previously required for the adoption of# person ciUeui juris, 
Justinian substituted the simple proceediug-of executing, in 
presence of a magistrate, a deed, declaring the fact of the 
adoplion—the parties to the adoption, that is, the person 
giving, the pei'son given, and the person receiving, being per¬ 
sonally present to give their consent. But it was sulTicient if 
the consent of the party adopted were expressed by his not 
declaring his dissent— non conlradiceute. (C. viii. 48. 11. 
Tit. 12. 10.) 


•i. Sed IkhHo, ex nostra constitu- 
tiono, ciuii tiliiisfaniiliiis ii palrc iia- 
turali oxtriine.i' pi'isonn' in ailopiioncm 
dtilui, jiiiM poLotafis pjilns nuliiriilis 
iimiimo (lissolviintur, me quicijn.sm 
ad jmlrem adoptUnm transit, ncc in 
]K>teslate qjiis csi, lirot ali into^lato 
jura successionis ei a nobis tribiita 
suit. Si \i‘ro ])ater naturalis non 
exlranoo, sod .avo lilii sui niaterno, 
vol si ipso paler natniMlis fueritcnian- 
cipatiis, etiam avo patonio %ol pn)a\o 
siniili iiiodo patonio vcl niaterno 
filiiim siuiin dedcrit in adoptionoin : 
in hoc casii, qnia conenrront in unain 
pcisonnm ct nainndia ot adoptionis 
jiira, nianot slabilo jus patris adop- 
tivi, et nalurali Miiculo copiilatnin, et 
lei,'itinio adoptionis nodo constricUiin, 
lit et in faniilia ol in potostatc liujus- 
modi pati'is adoptivi sit. 


2. But now, by our constitution, 
wlien a. fil'nisfiimiliits is given in adop¬ 
tion by liis natural fatlier to a stranger, 
the power of the natural father is not 
dis'^olvod; no right passes to the 
ndoptne father, nor is tlie adopted 
sou in his power, although ive allow 
such son the right of succession to 
his adoptive fatJicr dying intestate. 
But if a natural father should giv'o 
Ins son in adoption, not to a stranger, 
hut to the son's maternal grandfather ; 
or, siipijosing the natural father has 
been oniancipuled, if he gives the 
son in adoption to the son’s paternal 
grandfather, or to the son’s paternal 
or maternal great-grandfather, in this 
case, as the lights of nature and 
adoption concur in the same person, 
the power of the adoptive father, 
knit hy natural ties and strengthoned 
by the legal bond of adoption, is 
preserved imdiminislied, so tliat the 
adopted son is not only in the family, 
but in the power, of bis adoptive 
father. 


C. viii. 48. 10. 

1'lip chnngo made hy Justinian iii the law of adoption (0. 
viii. 48. 10) completely altered its character. It used some¬ 
times to happen under the old law, that a son lost the succes¬ 
sion to his own father by being adopted, and to his adoptive 
father hy a siihscqucnt emancipation. Justinian wished to 
remedy this cfieetually. lie therefore provided that the son 
given in adoption to a stranger, that is, any one not an as¬ 
cendant, should be in tbo same position to bis own r'llher as 

I 2 
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before, but gain by adoption tbe succession to bis adoptive 
father, if the adoptive father died intestate. The adoptive 
father was not, liowever, bound, like the natural fatlier (Bk. ii. 
Tit. 18), to leave him a share of his property, if he made a 
will. In this kind of adoption, Avhieh commentators have 
termed the adoplio itn/mn jdi'iia, tlie adoptive son still remained 
in the family of liis iii^ira] fatlier; and the only change which 
adoption caused, was, that he actpiirod a riglit of succession to 
his adoptive father, if intestate. 

When the person to whom the adoptive son was given, was 
one of his own ascendants, then tlie old law was permitted to 
regulate the ellects of the adoption, and the adoption in this 
case was what the commentators term adopfia ph‘nn. '.riu! 
adoptive son entered tlie family of the ascendant, who hecame 
Ids ado 2 itivo I'athej-. A gramlMin was not naturally in the same 
family with his maternal grandfather, and could only enter the 
family of his maternal grandfather by being adopted. ]f he 
had been horn after his I'ather had been emancijiated, hi' would 
not be in the same family with his |)aternal grandfather, wlu) 
might therefore wish to adopt him. It was even jiossible that 
lie might he adopted by his own father; ibr if born before his 
father was emaneiiJated, his grandiather might have emanci¬ 
pated his father without emancipating-him, and then might 
afterwards have given him in adoption to his father. 


a. Cum auli'iii iii>iuil.os per prm- 
cijialo rescriptian uilro^utur, cuii'^a 
coyiiita ailro'^atio pcmiiititur, et ex- 
cpiintur causa adiogfiiioriis an Jiora sta 
sit exp*>dialqno puj)illo, ft cum i]ui- 
))asdam cotidiuoiiilni'^ udiogatio lit; 
id fsg \it cacoat adrogator laasom!' 
puldiciv, lioc cst taliulaiio, '-i inlra 
pubcrialem pnpillus defpsserit, icsli- 
tutuniin se bona illis qui. si adoptio 
facta non csset, ad sacccssionem cjiis 
venturi essont. Item non alia.s eman- 
cipare eurn potest adrogator, nisi 
cansa cognita digniis cijianoii>ationo 
fuerit, et tunc sna bona ci reddat. 
Sed etsi deceduns pater earn evlieie- 
daverit, vel vivas suit' justa causa 
cum einancipavorit, julrelur qiiuitum 
partem ei bonorum snm'um n-lin- 
quere, videlicet pra-ter bona qiim ad 
patrem adoptivurn transtulit et quo¬ 
rum coinmodum ei postea adqui^ivit. 


"W iien anj one, under tlio age of 
]>ul)erty, is aiTOgated by tbe impcual 
resrripl, the airogation is only al- 
lortcil \cliin inquiry lias been nualo 
into the ciicuin'^tfmces of tlie cii''('. 
It IS asked, wliat is ibc' motive If.-ol- 
ing to tbe uirogalion, and wlicllur 
tbe arrogation is honourable and ex¬ 
pedient for the pupil. And the iirro- 
galion is always mado under certain 
conditions ; the airogator is obligi-d 
to give security before a public, pi r- 
son, that is, belorc a notary, tliuL if 
the pupil should die wit bin tbe age of 
puberty, be will restore all the pio- 
peily to those who would Jiavo suc¬ 
ceeded him if no adoption had been 
made. Nor, again, can tlio arrogator 
emancipate the person arrogated, 
unless, on cxiiminiition into the case, 
it n]ipears tliat tlie latter is wortliy of 
emancipation; and, even then, tbe 
arrogator must restore the properly 
belonging to tlie person he cmanei- 
pates. Also, even if tho arrogator, 
on liis deatli-bed, lias disinherited liis 



LIB. I. TIT, XI. 


117 


arrogatotl sod, or, during liis life, lias 
eJiiaDcii»att‘(l liiiii without just cause, 
lie is obliged to leave him the fourth 
part of all his goods, besides what 
the son brought to him at the time of 
urrogation, or acquired for him after¬ 
wards. 

Ti.vr. i. 10-2; I"), i. 7. IR; !>. xxxviii. f). Id. 

Neither women nor children under the age of puberty could 
he arrogated. Arrogation was first permitted in tlie ease of 
llie latter hy Antoninus Jhiis (Ulp. ith//. viii. 5. I), i. 7. 21), 

hut only after strict inquiry had hceii made into tho circuin- 
stanet's.of the etise. licsides the gcncnil impiiry which took 
place in every case of adojition, tis to the ages of tlio parties, 
and the possible injustice to other members of the family, 
whieli th’e iniroduetion of a new member might give rise to, in 
this case inquiry was made whether the character and cirenm- 
stanees of the projiosed arrogator were siieh as to make it 
jirohalile that the arrogation would he beneficial to the person 
arrogated. Further, certain regulations were made, designed 
to protect th(' jiropi'rty of the inij>uh,'s, which were briefly as 
follows:—1. If the arrogated son died before puberty, the 
jirrogator liad to restore the property of tho son to (liat sou’s 
natural heirs. 2. Tf the arrogated son were emancipated or 
disinherited without good reason before puberty, the arrogator 
Iiad to restore to the son all tlie son's propi'rty, and give him 
a fourth of his (ilio nrrogator’s) own property, called the 
(juarta D. Pii, or quarta Antonina, as having been first re¬ 
quired by that ('rapi'ror. fi. If the son were emancipaled or 
disinherited before piiheiTy for a good reason, tlie sou received 
liis own property from the arrogator, hut nothing more. 4. 
Lastly, if tlio arrogatc'd son, on attaining puberty, wished to 
rescind tho arrogation, he was at liberty to do so, if he could 
show it was prejudicjal to him. 

There is some little doubt when arrogation was first made 
prr rrscripttnn qtrincipis. However, Ulpiaii (AVy/. viii. O) 
i xpri'sses himself too plainly to admit of a doubt that in his 
lime arrogation was made p<a' poqtaluni (f. <\ h) the curies 
represented hy lictors), and not by imperial licence. He 
further adds, tliat arrogation was only made at Home {Hep- 
viii. 4), and, of course, when llic system of permitting it by 
imperial n'scrijit was adopted, place could have notliing to do 
with arrogation. 

■J^lio (afju/arii liere sjioken of were jniblic notinh^s, who kept 
j ublic registers [iabuhe), on wliicli formal acts vere recorded. 
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4. Minorem natu majorem non 
posse adoptare placet. Adoptlo eiiim 
natiiram imitatur, et pro monstro est 
ut major sit filius quam pater. Debot 
itaque is qui sibi filiuift per adop- 
tionem vel adrogationera facit, plena 
pubertate, id est, decern et octo aunis 
pnecedcre. 


4. A younger person cannot adopt 
an older; for adoption imitates na¬ 
ture ; and it seems unnatural, that a 
son should be older than liis father. 
Any one, therefore, who wishes either 
to adopt or aiTOgato a son, should be 
the elder by the term of complete 
puberty, that is, by eighteen years. 


D. i. 7. 15. 3; D. i. 7. 10 ; D. i. 7. 40. 1. 

As long as tlie roquiretl number of years intcrvonotl, there 
was no further positive rule as to ago ; but it being in the 
discretion of the emperor to allow adoption or not, there was 
generally a disposition to refuse it unless the persgn wlio 
wished to adopt was of sueh an age as to make it improbable 
he should have children of his own. (D. i. 7. 15.) 

The legal age of puberty in males was fourleeu ; hut eighteen 
was the age at which the body was considered to be fully de¬ 
veloped ill all cases, puhertas. 


5. Licet autom ct in locum nepotis 
vel pronepotis, vel in locum ncptis 
vcl prouepli^, vel doinceps adoptare, 
quaiuvis liliuiu quis non habeat. 


5. A person may adopt anotlier as 
grandson or grandihiughter, great- 
grandson or great-granddaughter, or 
any other descendant, although he 
lias no son. 


As adoption follows nature, it would have seemed, without 
express enactment, that none but married jiersons could have 
adopted grandsons, and that a person, to have had a grandson, 
must have had a son. With respect to the degrees of marriuge, 
it sometimes made an important difference whether a person 
was adopted as a son or grandson. The natural (/. c. nou- 
adoptive) granddaughter, lor instance, of the person adopting 
would be cousin or niece of the person adopted, according as 
ho was adopted as a grandson or son, and might marry him 
in the one ease, and not in' the other. 


0. Et tarn filium alienum quis in 
locum nepoti-) adoptare potest, quam 
nepotem in locum filii. 

7. Sed si quis nepoiis loco adoptet, 
vel quasi c.v co filio quom liahet jam 
adoptatum, vel quasi ex illo quern 
naturalem in .sua iiott'statc habot, in 
eo casu et liliiis consentire delict, no 
ei invito suns beres adgnascatur. Sed 
ex coutrario, si avus ex filio noi>otem 
det in adoptionem, non est necosse 
filiura consentiro. 


(1. A man may adopt the son of 
another as Ins grandson, and the 
grandson of another as 1ns son. 

7. If a man adopts a grandson to 
be tlie son of a son already adopted, 
or of a natural son in Jiis power, tlie 
consent of this son oiiglit first to he 
obtained, that ho may not have a 
sHns /irri's given him against his will. 
But, on the contrary, if a grandfiitluu' 
gives his grandson by n son in adop¬ 
tion, the consent of tlie son is not 
«iiecessary. 
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D. i. 7. 0. 10, II ; D. xxiii. 1. 16. 1. 

A grandson could bo adopted either generally, when he was 
su])posed to be the issue of a deceased son, and so \iQBsui juris 
at the death of the grandfather.; or, specially as the son of a 
particular son, in which case he came under that son’s power 
wlicii the grandfather died. The grandhither could at his 
pleasure diminish, but could not add to tlie number of his 
son’s family: because otherwise the son would have had a suus 
he res (see Introd. sec. 77) forced on him against his will, to 
take a share of his property. 


ft. In plnrimis antem caiisis aclsi- 
niilatur is qui ml op tutus vcl aclrogiitus 
est, ei qui ex. Icgitirao niatrimonio 
natus est. Kt icico si quis per Inipe- 
rutorern, sivo apnd pra'torern vcl apud 
pru'sulcm provinciii' non oxtranonm 
adopta\erit, potest eumdem alii in 
mloplionein dare. 


8. Ho who is cither adopted or ar¬ 
rogated is assimilated, in many points, 
to a son born in lawful matrimony; 
and therefore, if any one adopts an¬ 
other by imperial rescript, or, if the 
IMirson is not a stranger, before the 
pra'tor, or the pnrses of a province, 
lie can afterwards give in adoption 
to another the person whom he has 
adopted. 


Gat. i. 105. 


The text says that the adoptive son is assimilated to the 
natural in plurimis causis, and not altogether; because, among 
other differences, if the adoptive son left iiis adoptive family, 
lie ceased to have any relationship whatever to its members; 
but the natural son was always cof/ndtus to his own blood 
relations, olthough, by emancipation or adoption, be might 
cease to he agnatiis to them. 

Of course, under Justinian’s legislation, the adoptive father, 
if a stranger, had no 2 )alria potesius at all, and therefore 
could not exercise such a power as that of giving his adoptive 
son in adoption to another person. 

When once the tie of adoption was dissolved, all the rela¬ 
tions created by it wore entirely at an end, except that marriage 
was forbidden between tlic person adopting and the person 
adopted. (See'I'it. 10. 1). In omvi fere jure, Jinitnp<ttris 
adoptivi poivstate, nullum e.v pris/ino retinetur vesligium. 
(D. i. 7. 10). But the tie could never again be renewed be¬ 
tween the same persons. (T). i. 7. 07. J.) 


fl. Sed ot illud utriusque adoplionis 
enmmune est, quod et ii qui genernre 
noil piissunt, qiiales sunt spadones, 
adoplare possunl; castrati autemnon 
possunt. 


0. It is a nilo common to both 
kinds of adoption, that persons, al¬ 
though incapable of proevealing, ns, 
for instance, impotent persons, may, 
but those who ai’e castrated, cannot, 
• adopt. 
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Gat. i. 10;l. 

The distinction was drawn because it was considered as never 
perfectly certain tliat the former {^jxidonea) would not at some 


time or other have children of 

10. I’eraitirt' (|iioque atloptaio non 
possnut, quill noc nntnrales Jiboros in 
>5iia potostnLo Imliont. Sod ox iudnl- 
gcnlift principis ad solatium libororiim 
umissoruni aduptaro possunt. 


their own. 

lU. Women, also, cannot adopt; for 
they liaie not oven tboir own cbildion 
in their i)Ower; but, l)y the indulgence 
of Llie emperor, and as a comfort for 
tbo loss of their oi\n cliildren, they 
arc allowed to adopt. 


Gai. i. 104; C. viii. 4S. .5. 

Women could not adopt, because the meaning of adoption 
was that the person adopted passed into the patria pulcsttts 
of the person tidopting. The adoption mentioned in the text 
(whieli was perniiited by a constitution of Diocletitui and 
Mnximian, C. viii. 48. 5), only placed llic adojded <;liildren in 
the same relation to the woman as lier oAvn children would 
have held. She gained nothing like patn'a pnfc'sfaH over 
them. 


11. Illud proprium est adoptionis 
jllius qua- per sacrum oi'aculiim lit, 
quod is qui liberos m jiotesinto Jinbct, 
sj sc adrogandiini dedciit, non solurn 
ipso potestali adrogatoris subjiciiiir, 
sod etiam lilicii ejiis in cjusdcm limit 
pute'state, laiiiqiiam ncpolcs. Sic 
eiiiiii ct divus \ngiisliis non ante 
Tiberium adoptaiit, qiiaiii is (Icrma- 
iiicum adoptuMt, ui protimis adop- 
tiono facta mciiiiat Gcrnianiciis Au- 
gusli ncpo.s esse. 


11. Adoption by tlie rescript of the 
emperor lias tliis pcciiliaiit,>. Jl' n 
person, having cliildren under bis 
jiowcr, should give liiriiself in nrro- 
galion, not onb' does be sidmiit bim- 
sclt to the jiower of the arrogatnr, 
l>ut liis cliildren are also in the airo- 
galoi's power, being coiisidcrcd Ins 
graiidcliiblrcn. It was for Ibis reason 
that Augustus did iiol adopt Tibcviiis 
until Tiiieiius bad adopted Gerniaiii- 
cus; so that directly the adoption 
was made, Gerrnauicus hccaine the 
grandson of Augustus. 


Gai. i. 107. 

This is said to he an incident of arrogation only, because 
when a person not .sui juris was adopted, his children w’cre not 
in his power, and so lie could not transfer them to the power of 
his adoptive fatlicr; into wliicli tliey only came after the death 
of the person in whose power their otvn natural fatlter was. 

All the proj)crty of the person arrogated became the pro¬ 
perty of the arrogator. (See Ilk. iii. Tit. 10.) 'J'hc adoptive 
son, as he was previously in the power of his natural father, 
had no property to pass. 


12. Apud Cfitoncm bene scripturn 12. Cato, as wo lenrn from tlio 
refert antiquita.s, servos, .si a domino aiicicnls, has ivitli good reason writ- 
adoptati sint, ex hoc ipso po.sso libe- •ten, that slaves, when adopted by 
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rfiri. Unde ol nos eruditi in nostra 
conslitiilione, etinni euin servum 
quern doniiniis actis iutervenimitibiis 
filium siniiu noininavei'it, libornm 
esse conslitiiinius, licet hoc ad jus 
lilii acciiiiendiira non sullidat. 


their masters, are thereby made free. 
Jn aceordancp with ^^lliL■)l opinion, 
wo have decided'by one of our con¬ 
stitutions, that a slave to wliom liis 
master by a solemn deed gives the 
title of son is thereby made free, 
altliongh he does not acquire thereby 
the riglits of a son. 


C. vii. 0. 10. 

It is doubtful wliclbcr sbives could bo adopted, so as to 
bocorno members of tbo family of tlie person adopting tbem. 
AuUis Gollius {Nor/. Attic, v. 0) says that the majority of the 
ancient jurists, including Sabiiius, held they could. Thco- 
pliilus says Cato was of the contrary opiiiiou. They certainly 
became IVcedmeii, and never iitf/emii by adoption; even a 
freedman never became intjennuH by adoption (D. i. 7. 
and he could only bo adopted by Ijis patron (D. i. 7. 15), and 
on a good ground, such as the patron huviiig no children. 
(C. viii. 18.) 


Tit. XII. QUIBUS MODIS JUS BOTESTATIS 

SOLVITITR. 


'I'idonmus nunc qnilms modis ii 
qm iiln no jnii sunt subji^cti, on jure 
hboriLiitur. Ut (jiiidoiii soivi (piein- 
admndinu potestute hb<'rtiiitiu‘, ox lis 
iiitolligoie ])ossuinus quio de hOi\is 
mfimmiitleiidis superius e.'cjiosninuis. 
Ill vern qiii in iinlosliito parenlis 
sunt, morliio 4>o sifi juris limit; sod 
line <hstinctinncni rocipii. Xam mnr- 
tun pairo, sane oinminodo lihi fiha'vo 
sni juris oflioiuiitur; mortuo vero uvo, 
non omniiiiodo nopotos noptesqiic sni 
juris fiiiiit, sod ita si post mortem unL 
in potestatoin patris sui rccasuri non 
sunt. Itaquo, si moviento avo pater 
eonim vi\it ct in potostatein patris 
sni cst, tunc post ohitiini avi in 
potestnto patris sni limit. Si >oro is 
quo tempore a\us moritur, ant eliura 
mortuus cst aut exiit de potestate 
patris, tunc ii, quia in potestatom 
cjus cadero non i>ossunt, sui juris 
limit. 


Lot us now inquire into the dif- 
foront w(i_\s in wliicli jiorsuiis m the 
pinvor of othors are frood from it. 
How slaves are frood fioin the power 
of tho'ir masters may ho learnt from 
^ihnt wo have already said with re¬ 
gard to nuiiiumi'.sioii. Those who 
arc ill the power of a parent hccomc 
indopemleiit at his death; a rule, 
however, which admits of a distinc¬ 
tion. For when a father dies, his 
sons and daughters become undoubt¬ 
edly indopoiidont; bntwbon a grand- 
fatbor dies, liis grandobildron do not 
iiocossanly become independent, but 
only if on the grandfatber's death 
they do not fall under the power of 
tlioir father. 'J'herctbrc, if their father 
is alive at tlie death of tlieir grand- 
fatlicr, and was in bis power, then, on 
the grandfather's death, they become 
subject to the power of their father. 
But, if at the time of the grand- 
fiitlier's death their father is oiilicr 
dead, or has already pa'^sed out of 
the griindfatlior’s power by emanci¬ 
pation, as they do not fall under tbo 
jiower of their litlicr, they becoiiie 
indeiieudent. 
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Oai. i. 134. 120, 127. 

The modes in which the patria j^otestas was ended were— 
(1) the death of the parent: (2) the parent or son sufiering 
loss of freedom or of citizenship ; (3) the son attaining certain 
dignities ; (L) emancipation. All these modes are treated of 
in this Title. 


1. Cura auteni is qni ob aliquocl 
maleficiuni in insulam deportiiLur, 
rivitatem amittit, sequitur ul, qni co 
inodo ex nuincro ci^ium Romanorum 
tollitiir, perinde ac eo niortuo desi- 
iiant liberi in potestate ejus esse. 
Pari ratione, et si is qui in potestate 
parentis sit, in insulam doportatus 
I'uerit, desinit in potestate parentis 
esse. Sed si ex indulKoutia piincipali 
rcstituti fuerint, per omnia prislinuin 
statum reeipiunt. 


1. If a man, convicted of some 
crime, is deported to an island, lie 
loses tlie riglits of a Roman citizen; 
'whence it follows, that the children 
of a person thus hanislied cease to 
ho under his power, exactly as if he 
were dead. Equally, if a son is de¬ 
ported, docs he cease to he under the 
power of his father. Rut, if hy tho 
favour of the cinporor any one is re¬ 
stored, hoTegains his former position 
in every rc.spcct. 


Cat. i. 128. 


The patria potefitas belonging exclusively to citizens, and 
being necessarily exercised over citizens, when a parent or 
son lost the rights of citizensliip, or, us it was termed, under¬ 
went n media capita^ deminutio (see Tit. 10. 2 ) ; tlio patria 
potesfas was necessarily at an end. (Ulp. Rer/. x. 3.) Tlio 
punishment of deporta Iio in inHulinn consisted in the con¬ 
demned being confined within certain local bounds, whether 
really those of an island, or of some prescribed space of tlio 
mainland, and being considered as civilly dead [deportattifi 
pro mortuo hahetur (1). xxxvii. 4. 10. H), atid looked on as 
pereprimifi, not ns a cieis. (UhP. Rrtj.yi. 3.) If the condemned 
was recalled, and by the pardon of the emperor all the cli'eets 
of his punishment were done away, ho was said to he rest it alas 
in inief/rnni: he tlien resumed all his civil rights, and was 
placed as exactly as possible in the position wliiclj he would 
have held, had he never been deporfntns. (Cod. ix. .*51. 1.) 
Many texts, instead of reading in this section rcstituti 
fuerint, per omnia .... reeipiunt, read rcstituti fuerint 
per onmia, making restitutio per omnia equivalent to resti¬ 
tutio in tntef/rum. The reading adopted in the text supposes 
that a restitutio in inteyrum is spoken of in the word resti- 
tuti. 


2> lielcgati ant«m patres in in¬ 
sulam, in poto.'itate sna liboros rcti- 
nent. Et ex contrario lihcri leJcgati 
in potestate parenlium remanent. 


2. A father who is merely banished 
by relegation, still retains his children 
in his power; and a cliild who is re¬ 
legated still remains in tho power of 
his father. 
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D. xlviii. 22. i. 

The rebuff atm was merely forbidden to leave a certain spot, 
and his civil statm was in no way altered. (See Ovid, Trint. 
V. 11.) 


y, T’a'n.T“ scrvus ctfoctiiH filios in 
polGstate luibere dc&init. Scrvi autem 
jainir oflichintnr, qni in inelallum 
(lamnantur, et qui bcstiis subjiciun- 
tnr. 


3. When a man becomes a “ slave 
of punisluiiciit” he ceases to have liis 
sons in his power. Persons become 
“ slaves of punishment” who are con¬ 
demned to the mines, or exposed to 
wild beasts. 


D. xlviii. in. 17. 10. 

A slave had no legal power over his cliildren; in whatever 
way, therefore, a father bccarac a slave, he lost his power over 
his children. VVlien a person was sentcncod to work in the 
mines, or to contend with wild beasts in tlie arena, punish- 
inents only inflicted for very great crimes, he became, by tlie 
mere operation of liis sentence, a slave. But as there was no 
master whose slave he could be considered, it was said that ho 
became tlie slave of the piinisbment {ii(;7'vux . 


4. b’lliusCnniilia'!, si militavorit vel 
si senator vel consul fucrit laetiis, 
manet in pofostale patris ; jnilitia 
cniin vcl coiisularis di"intas potestale 
pains tilium non bberat. Sed ox oon- 
Mitutione nostra, siitnina patrieiatus 
dignitas, ilhco iinpcriahbus codicillis 
pr.cslilis, fibiim a patna potestato 
iibciiit. Quis cnim pali.itur, patrem 
quidem pos-^o per eni.aiicijiationis 
niodiira siKc potcslntis nexilms filiutn 
rcbixaic, iniperatoriam autoin colsi- 
tiidineiii non vulcre enm quoin sibi 
patrem olcgit, ab alieiia eximero po¬ 
tentate ? 


4. A son, tliongh lie becomes n 
soldier, a senator, or a consul, still 
remains in the power of bis father, 
from wlucb noiilier military service 
nor consular dignity can Iree him. 
]3ut by our constitution the supremo 
dignity of the patriciate frees the son 
from the iiower of his father imme¬ 
diately on the grant of the imperial 
patent. It is obviously absurd that 
a parent could emancipate his sou 
from the tic of his power, and that 
the majesty of the einiieror should 
not bo able to release from the power 
of anotlior, one whom ho bad chosen 
to be a father of the stale. 


P. i. 7. 3; C. xii. 3. 6. 

Under the old Homan law no child was released from n 
father's power, hy having any dignity or office, except that of 
a Jlamcn dialis, or a vestal virgin. Torsons holding either of 
these offices without undergoing any capitis dcmiuutio, or 
ceasing to bo members of their father’s family, became sui 
juris. Justinian, conferred the privilege on those enjoying the 
dignity of the patriciate, and at a later jieriod of his legislation 
enlarged tlie number of dignities to which this incident was 
attached ; and tlie child was freed from the power of his father 
by being made a bishop, a consul, quinstor of tbo palace, pra3- 
torian prtefect, or master of infantry or cavalry: uud, in gene- 
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ml, all tliosG wliose dignity exempted them from the biirdeiis 
of the curia were freed from tlie power of their father. (Nov. 
81; 0.x. 81. OG.) When under Justinian’s legislation a child 
was released by attaining a dignity, ho still, as in the oldiT 
law, romainctl a member of his father’s family, and enjoyed 
all his rights of succession and agnation (Nov. 81. Ji.) 

Constantine changed the meaning patt iciaa, by making 
it a title of the highest honour conferred on persons who en¬ 
joyed the chief place in the emperor’s esteem. Tlio power of 
making patririi was, in general, used very sparingly by the 


emperors, and lienee the title 
even to foreign princes. 

T). Si al) liO'.til'US rai)tiis riiui'it 
jirirons, quaimis liostiuin fiat, tamcn 
liendot jus hbovornni pnqjlor .pis 
postlmiinii; quia hi qui uii iiu^tilnis 
cajiti Mini, &i rover-,! fiieniit, oimiia 
pristina jura rooqiuiiil. Iili iroo re- 
\ersus eiiain liboro-, hahohit in jio- 
testate; quia pnsthimiiiuin lingit cum 
qui captii-s osf, soiuj)L'r in civKiUc 
fui-,sc. Si \or<'> ihi docos^ciit, exiiule 
ex quo capUis cst, pater, lilius siii 
juris fiiisse vidolur. Tpso quoque 
iilius iiiqiosvc SI .ab liostibiis capfus 
fuciit, sirnilitor diemius jiroptcr jus 
p()-,thminii, jus qiinquc poti^statis pa¬ 
rentis in suspense) osso. Jlicliun est 
auteru postlmiiiiium a el Tt)sr. 

T’lide euiii qui ab liosiibus capliis in 
iiiios ijosiros postca pervenit, postli- 
uiinio re-NLi-sum rccte dicinius; naui 
iiniiua sicul in doniibus fincni quein- 
dam faciunt, sic et iiupeni iinein 
linien esse \otercs ^rJlucl■unt. I fine 
et limes dictus cst, quasi funs qiiidam 
et terminus; ah eo postlimiunirn dic¬ 
tum, quia codeiu hmiiie rcveitebatiir, 
quo amissus fuerat. Sed oi qui cup- 
tus viclis hostihiis rocupcraliir, posLli- 
iniiiio rudiissc cxistiiuatur. 


became an object of ambition 

T). If ii parent is talvcn piisonor, 
altlioii"h he heeomos the shue c>f iho 
enemy, yi'l his jiaternal jiower is only 
suspended, owino to the y//.s 
miiui, for captives, wlicii lln^j reinin, 
are restored to all their foiinerri|.;iils. 
Thus, on Ins i el urn, the father will 
ha\c Ins clnldron in Ins poiicr- for 
tlie f Off li nil III inn siijijioses tliat the 
captive lias ncxer been absent. If, 
however, a prisoner dies m captivit}', 
the son is considered to liave been 
indi pendent from the time wlieii his 
iiithir \i.as taken piisonor. So, too, 
if a son, or piramKon, is taken pu- 
soncr, the iiower of the parent, by 
means of the jus postliiniiin, is only 
in suspense, q'lie term post linn in inn 
is derived Irom jioU and Inm-ii. We 
tlu'reforc saj of a jierson taken by 
the (Uieniy, and then returmii" into 
our territory, that he is come hack 
by post I ! rum mm. Tor, just as the 

threshold forms the houndaiy of a 
house, so the niicieiits ha\e termed 
the hoiiridarv of the emime a thres- 
hold. AVhetiee limrs, also, is derued, 
and is used to si^oiil'y a hoiiiidarj and 
limit. 'I’liciife comes tlie word poftfi- 
wninini, because the ju-isoner re¬ 
turned to the same limits whence 
lie had been lost. '/'lie prisoner, 
also, who is retaken on the defeat 
of the enemy, is considered to return 
by poft linn Ilium. 


Gki. i. rati; Ih xliv. 15. ‘ 10 . 3; D. xli.. ir,. ofi. 

By the JUS yoHtlimitfii, property taken in war, anti rt'takcn 
from tlie enemy, was restored to tlie original owners (sec Bk. ii. 
Tit. J. 17); and captives, on tbeir retiiin to tboir own country. 
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Avnro rc-estnblisliccl in all their former rights. Wlien the cap¬ 
tive returned, all the time of his captivity was, in the eye of 
the law, blotted out, and ho was exactly in the position he 
would have held if he had not been taken captive. (D. xlix. 
lo. 21. (5.) The manner of his return was quite immaterial. 
Nihil intercut (juomodo cuptivus reversus eat. (D. xlix. 15. 
20.) When the father returned, he resumed all his rights over 
his property, and his jxUria potestas over his children; when 
a child returned, he regained his rights of succession and agna¬ 
tion, and at the same time he fell again under the patria po- 
trstffs of his father. (D. xlix. 15. 11.) If the captive did not 
r(‘turu from captivity, the law considered him to have died at 
the monn’iit of his captivity commencing, a point important 
with regard to testaments (see Bk. ii. Tit. 12. 5) ; and also as 
making children aui jurix, and giving them all property ac- 
(]nivi‘d hy them, from the time of the parent’s captivity. Gains 
says that in his lime this point in favour of the children was 
not established (Gai. i. 129) ; but, at any rate, it was so when 
Ulpian wrote. (J9. xlix. 15. 18.) 


(!. I’ja-tciva oiiirtiici[*'ita)nc' luaiqnG 
(IcsnniiiL IiUlmi mi jjoh'stalp piiivnLunii 
t'ssc. Si*d (;imiiicij)iitii) iiiiti-.i qiii(l(.'ai 
V(d per iiiitiqMdiM oh^ei vulKMieni 

proeodchiU, qiiiv jiei’ iinii^inanas veii- 
diljniios ef, niteii-e<leiites jntiiiuinis- 
sKMies eeUdir.diiitur, vel ex inipoiiidi 
ri'^('ii])to. Nostra mitem pro\idciitia 
et Iioo HI inelius per eonstilationein 
refoniKUit, ut, lieut)ne pristina o.x- 
plosa, recta via ad eoinpeleates iudiecb 
vel iiijigistratus paicutes iiitrent, ot 
SIC lilios siios vel filias, \(il uepotes, 
vel iieptes ae deinceps siia inanu dc- 
iintterciit. I'lt tune, c.x edicto praloris 
in Imjus tilii vel tiliic. tel nejiotis tel 
iieptis houis, (pii vel qu.c a paieute 
inaiuunissus vel nianuntissa fnerit, 
oadem .jura pncsianlur i)arenti, qujc 
Inlmuiitur patrono in bonis liborti; 
et priclercn, si iiiipnbcs sit lllins tel 
fdia vel eetoii, ipso parens cx iiianii- 
inissione tuUdaiu ejus iiiinciseitur. 


0. Cbildron, also, ccaso to be under 
tlie pott er of their parents by euiaii- 
cjpation. I’ornierJy eiijanci 2 )tttion was 
elfeeted, either by adnpling tlio pro¬ 
cess of the aneii'iit law, consistinji' of 
111011,010117 sales, oacli followed by a 
iiianuiiiis>ion, or by imperial rescrijit; 
blit tte, in our ttisdoni, have intro¬ 
duced a reform on tins iioint by one 
of onr constitutions. Tlio old tic- 
titious iirocess is notv done attay 
ttitb, and parmils may notv ni)i>ear 
directly liefovc a iiroper jud'^e or ma¬ 
gistrate, and free from tbeir power 
tbeir ebildren, or graiidcbildron, or 
other descendants. And then, accord- 
mg to tbo lu'ietorian edict, the iiarent 
has the same lights over tbo goods 
of those whom’ lie emanci]iates, as 
the patron has over tlio goods of 
Ins tVeedman. And further, if the 
child or children emancipated are 
tvilhiii the ago of puberty, tlie parent, 
hy tlio emancipation, becomes tbeir 
tutor. 


r.Ai. i. l;V2. ini; IX xxwii. l >. l; 1). xxti. -1. 3. 10; C. viii. 40. 5, (i. 

Wo have no tmee of nuy other form of giving freedom, in 
early limew, tlmu tltat of emnneipation. In the law of tlie 
Twelve Tables wo find it laid down, Si pater Jilinm ter 
veninndnit (sells) liher esto." The father n ie'it sell liis son, 



12G 


MH. t. TIT. XIT. 


and lie would then be in the i?ia/tn'pium of the purcluiscr; hut 
wlien the purchnscr freed liiin, the son would fall again imdor 
his father’s power. This might happen over and over again, 
but the Twelve Tables, whether making a new enactment, or 
sanctioning an old custom, declared that after a third sale the 
father’s power "was extinguished for ever. This may perhaps 
have been originallv intended as a kind ol‘ check on the father 
abusing his power of selling his son ; and have been after¬ 
wards used as a means of giving freedom by a Petitions sale ; 
or it may have been expressly enacted in the 'J’welve Tables to 
extinguish all douhts whether the custom of freeing from a 
father’s powder by three sales was valid. Tu the foim tlti? 
fictitious sale took in the times of historical certainty, the 
father three times sold his son to a fictitious purchaser, wdio, 
between the first and the second sale, and also between the 
second and the third, manumitted the son, /. a. discharged him 
from his power as a master wliich he had acquired by the sale. 
After the third sale, the son was in the niimcipiittu of the 
fictitious purchaser, and if this purchaser had manumitted him, 
he would have been the son’s patron. JJut as the father gene¬ 
rally wished to bo the patron of his son, the relation giving 
him, among other things, the right of succeeding to the son ii’ 
intestate and childless, the purchaser, instead of manumitting 
him, resold {rvmancipai'it') him to the father, who then him¬ 
self manumitted him, and became his patron. In cases W'hcro 
the fictitious purchaser manumitted the third time, he was 
considered us a trustee for the father of all the rights of 
patronage. Originally, an express contract was made, co)t- 
tructu Jidtfcia, to bind the purchaser to remaucipatc or to 
manumit, reserving the rights of patronage to the father, as the 
case might be; but in later times the purchaser was consiihaed 
bound by an implied contract, and the prmtorian edict, as we 
learn from the text, secured to the father in all cases the rights 
of patronage. 

As the law of the Twelve Tables spoke only of a son, it 
was considered sufiicient, by a strict interpretation of tljc term 

son,” that one sale instead of three Avas sufficient in the case 
of a daughter or grandchild. (G. i. 

Anastasius introduced a new mode of freeing the child from 
the power of the father. Thu emperor issued, iu cases where 
lie thought it proper, a rescript authorizing the emancipation ; 
and this rescript being registered by a magistrate, the process 
was complete. (C. viii. 40. b.) 

Justinian, in giving the greatest possible facility to emanci¬ 
pation, preserved nil the effects which the process Juid Inid 
under the old system of fictitious sales. Both under his 
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system and that of Anastasias, a child could he emancipated 
in his absence, which was not possible in the times when the 
old forms of manumission were strictly observed. 


7. Adraonendi autem siimii^, li¬ 
berum arbitrium esse ei (jui filium ot 
cx CO ucpolem vel neptem in potes- 
tiiLe liabi'bit, iilium qnidem iiotestate 
diinittore, nepotem vero vel neptem 
retinore ; et cx divorso filium (piidem 
in potpstato retinore, nepotem vero 
vel neptem nianumittero, vel omnes 
siii juris etiieere. Eadem et de pro- 
nepote et 2 )roneptc dicta esse iutclli- 
gnntur. 

H. Sed ct si iiater filium quern in 
pntestato babel, avo vel prouvo nutu- 
ruli, secundum nostras constitnticjnes 
siqxir liis habitas, in adnptioneni 
dislerit: id est, si lioc ijisnm aclis 
intervenienlibus apiid competentem 
jndiccm nianilestaveilt pnesentc eo 
qni adoptatur ct non contradicente, 
nee non oo iiro'sente (pii adojitnl, sob 
vitiir jus potostatis ))iitris naturalis; 
tr.nisit autem in bujiismodi parentem 
adoi)tivum, in ciijiis jiersona et adoji- 
lionein esse ^ilonissiinam antca dixi- 
nius. 


7. It is also to be observed, that a 
parent having in bis power a son, 
and by that son a grandson or grand¬ 
daughter, may emancipate his son, 
and retain in his power his grandson 
or granddaughter; or, conversely, he 
may emancipate his grandson or 
granddaughter, and retain his son in 
his power ; or, he may make them all 
independent. And it is the same in 
the case of a great-grandson, or a 
great-granddaughtei’. 

S. If a father has a son in his 
power, and gives him in adoption to 
the son’s natural grandfather or great¬ 
grandfather, in conformity with onr 
consiitutions enacted on this subject, 
that is, if he declares his intention in 
a formal act before a comiietent judge, 
in the presence and without the dis¬ 
sent of the person adopted, and also 
in tbn presence of the j^^i'son who 
adopts, then the right of paternal 
power is extiugiusbed as to the natu¬ 
ral father, and pas;ses fiom liim to 
the adoxitive father; with regard to 
whom, as wo have before observed, 
adoption preserves all its eifocts. 


C. \in. 17. 11. 

Tlio adoptive futlicr could not acquire any pafria potestas by 
fictitious sail's ; be could only extinguish that of the natural 
fiitlicr. Tn order to gain it himself, ho liad recourse to another 
fictitious process, called in jure ccssio. He claimed the child 
as his before a magistrate, and the luiturnl father not with¬ 
standing the e.hiiin the child was given into the pa/ria pof(>ft/as 
of tlio odoptivo fatlu'r. b’or the change made by Justinian in 
the law of adoption, see Tit. 11.1. 


n. Illiid autem scire oportot, quod 
si nurus tua ex filio tuo conceperit, 
et tlliuni postoa einancipaveris vel in 
adojilionein dodcris priegnaiite iitiru 
tua, inbiloinimis qno«l ex ea nascitiir, 
ill potestate tua nascitiir; quod si 
jiost onianoipationcm vcl adoptionem 
conceptns fucrit, initris sui enianci- 
pati vcl avi adoptivi jiolestati subji- 
citiir; et qnod noquo naturales liberi 


9. It must bo observed, that, if 
your daughter-in-law becomes preg¬ 
nant, and if during her pregnancy 
jon emancipate your son, or give him 
in adoption, the child will be born in 
3 'our jiower; but if the child is con¬ 
ceived subsequently to the emanci 
pation or adoption, be is born in the 
power of bis emancipated father, or 
bis adoptive grai.dl’.-t her. Cbildien, 
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ncqnc adnptivi ullo pene motlo pos- natural or adoptive, have almost no 
siiut oogere parcntes de potehtato sua means of eompelliiig their parents to 
eoa diiniUere. free thorn from tlieir power. 

Gai. i. l:ir). 137 ; D. i. 7. 31. 33. 

The rio^hts of a child were always determined by reference 
to the moment of (;oneeption, not of birth, when he was born 
iff jiisto matfinioftio, because he then follow'ed the condition 
of hil father. JJiit when ho followed the condition of his 
mother, as he did when ho was born out of justtim ttKifrimo- 
ffiffftf, reference was had to the time of his birth (Cf. i. 80), 
or, in the later law, to the time of his conception, of his birth, 
or to any intermediate time, as might be most favourable to 
him. (»Sco Tit. 4. pr.) 

The exceptional cases alluded to in the words ncqffe uUo 
jfOffe ffiodo only occurred whore the fatlier attempted to make 
a base use of his power over his children, or abandoned tlaiin 
(C. xi. 40. (J ; C. viii. 5‘4. 2) ; or when a person, adopted under 
the ago of puberty, on attaining tliat age compelled his adoptive 
father to emancipate him. (1). i. 7. 84.) 


Tit. XIII. DE TUTblLIS. 


Transeamus mme ad aliam di^i- 
sioneni pt rsonariim; iiain e\ tiis per- 
sunis qua- iti poU-ilato non simt, 
qu.i-dam vel in tutola sunt vcl m 
curatiorn?, qua dam neutro jure U jk'U- 
tur. Vjdauimis ergo de Ins qiu in 
tntcla vel curationn sunt: ita ciiini 
iiitelhgenms Cctvras perstmas qua- 
nftutro jui'C tenuntur. Ac prms di.spi- 
ciomus do his quiu in tutcla sunt. 


Lot us now proceed to another divi¬ 
sion of persons. Of those uiio aio 
not in the power of a parent, soino 
are under a tutor, some under a cura¬ 
tor, sonio under ncilticr, I.ot us 
treat, tticn, of tlmse jieisons who arc 
under a tutor or ciir.ilor; for ho 
sludl thus asccitaiu wlio are t)icy 
wlio lU’c not subject to eitlicr. And 
first of persous under a tutur. 


Gai. i. Ul, 113. 

This is rather a subdivision of persons sui jtft in than an¬ 
other division of persons gonenilly. There were some persons 
Avho were exempt from the pnti ia polestd-s, ami yet required 
constant protection and assistance. WJjen tliis arose I'rom 
youth, or, in the old law of Rome, from tlie incapacity sup¬ 
posed always to attacli to females {pfopler attimi IvvilfUeuf^ 
(jrAi.i. 144), tho protector was called a tutor ; w hen it arose 
from mental incapacity, he was called a curator. The two 
otiices greatly rcsemhled each other; but there was one leading 
distinction betweim them. Tho tutor was said to be given to 
the person ; he not only administered tho property of tho pupil, 
but he also supplied wluit was wanting to cornpleto the pupil’s 
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legal character. The curator was said to be given to the pro¬ 
perty : his duty was exclusively to see that the person under 
his care did not waste his goods. (Sec Introd. sec. 43.) 


1. Est autem tutcla (ut Serviaa cle- 
finivit) vis ac potestos in capito libero, 
ad tuendum eutn qui propter u-tatem 
se dcfonderc neqnit, jure civili data 
ac porinissft. 


1. Tutelage, as Servius lias defined 
it, is an authority and power over a 
free person, given and permitted by 
the civil law, in order to protect one 
whose tender years prevent him de¬ 
fending himself. 


D. xxvi. 1. 1. 

By a free person is meant here one mi juris. The power of 
a tutor {vis ac jfotestas being merely a redundant expression) 
was either given {data) by the civil law, when it devolved on 
tlie next of kin, or allowed {permissa) by that law, when it was 
conferred by testament. 


2. 'J'litoros antem sunt, qui oaru 
vim ac potestatein habont, exque ipsa 
re nomen ceporunt. Itaquo appcl- 
lantur tutorcs, quasi tuitorcs atquo 
doJbnsnros, sicut iiihtui dicuntur qui 
lodes tueutur. 


a. Permissurn c&t itnqno pai-cnli- 
1ms, lihoris iirquiberilnis quos in po- 
tostato habent, tcstanienlo tutores 
dare, et hoc in lllios lihasquc pro- 
cedit omnimodo. Nepotibus tamen 
noptibusque ita demura parontes pos- 
sunl tfslamcuto tutovoa dare, si post 
imirtom eoruin in piitris sui potesta- 
teiii non siiiit rocasuri. Itaque si 
filius tuus mortis tuie tempore in po- 
festate tua sit, nopotes ex eo non 
liot.erunt testameiilo tuo tutorem ha¬ 
bere, quamvis in potestatc tua fuo- 
rint: scilicet, quia niortuo to in'po- 
tosttttem patiis &ui reeasuri sunt. 


2. Tutors are those wlio have this 
nulhority and power, and tliey take 
tlioir name from tlio nature of their 
otRce; for they ai’e called tutors, as 
being protectors (fititores) and de¬ 
fenders ; just a.s those who have the 
care of the sacred edifices, are colled 
adi/ui. 

a. Parents may give tutors by tes¬ 
tament to such of their children as 
have not attained the age of puberty, 
and are under tl#ir power. And this, 
witliput any distinction, in the case 
of all sons and daughters. Hut 
grandfathers can only give tutors to 
their grandchildren when these will 
not fall under the power of their 
father on the death of the grand¬ 
father. Hence, if your son is in 
your power at the time of your death, 
your grandchildren by that son can¬ 
not have a tutor ap^iointcd them by 
your testamont, although they wore 
in your power; because, at your de¬ 
cease, they will fall under the power 
of their father. 


Gai. i. 1M. 140. 

The law of the Twelve Tables said, Uti ler/assit super 
pecunia tuttdavc sute rei^ ita jus csto.” None but the head 
of the family could appoint a tutor by testamont, and for i^ne 
but childi’cn, or descendants in his power, who were included 
in the term sua res. Further, ho could only appoint a tutor 
for those who, on his death, became sui juris^ and were under 
ago. 

K 
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4. Cum autem in complurihus aliis 
causis postuini pro jam natis habcn- 
tiu’, et in hac caui^a plaouit non minus 
postumis quam jam natis testamento 
tutores (lari pos^ie: si ruoilo in oa 
causa sint ut, si \ivis parentilms nas- 
cerontur, sui et in potostatc comm 
ficrent. 


4. Posthumous children, as in many 
other respects, so also in tliis respect, 
are considered as already born before 
the death of their fathers ; and tutors 
may be given by testament to postlm- 
inous children, as well as to cliildri'n 
already born, ju'ovidcd that the post¬ 
humous children, had they been 
born in tlie lifetime of their father, 
would liave been mii heredes, and in 
their father’s power. 


G^i. i. 117, 


It was a maxim of Roman law that nothing coultl he given 
by testament to an uneertain person, and a poslhnmoiis <;hild 
was looked on in this light, so mmdi so that ho oonld not ho 
heir, nor take a legacy, nor have a tutor a])pointed l)y will; 
afrei’Nvards tliis was so far modilied that, as far as regarded the 
chief of his family, ho was looked on as if horn in thej father’s 
lifetime {in<> jam nafo hdJx'haiui ) ; that is, the ascendant might 
make him heir, disinherit him, give him u legacy, or appoint a 
tutor for him. 

It was not until the time of .lusliniaii that tlic [losthumoiis 
child of a straiigi r was capablt? of taking under a testament. 
(See note on J3k. ii. 20. 2H.) The words 6v///.v/.v 

are extracted from Gains; Justinian loft no jioint of diirercnco 
bctivecii tlie jiostliumous child and the child born in its 
father’s lifetime. • 

By tho term sui In-n tlrs were meant those persons who, on 
the death of the head of the family, having no one above 
them in the line of ascent, became sui juris, and were tho 
necessary heirs of the deceased, if intestate. (Sec Introd. 
see. 11.) 


5. Sed bi emanclpato filio tutor a 
patre testamciito datus fuent, coiifir- 
maiidiib est ex. sentcritia piM sidis om- 
nirnodu, id est, sine inquisitione. 


5. Hut, if a father gives a tutor 
by tcstamciit to liis emancijialed son, 
tlie appointment must be confinned 
by the sentence of ibo prirsfs in all 
oases, that is, without inquiry. 


T). xxvi. .‘1. 1. 

The emancipated child not being in the power of hi.s father, 
not being the hither’s rus, could not, strictly speaking, he sub¬ 
ject to the father’s directions as to his tutor; hut a inagistrato 
had power to carry out an appointment of a tutor in a testa¬ 
ment if there was only this technical ohjeetion to he sur¬ 
mounted. JLhe w’ishes of a father were considered so sure an 
indication to the magistrate of the fittest person to bo tutor, 
that they were always carried out without examining into the 
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suitability of the appointment {sine inquisitione), unless some 
change in the position of the tutor since the making of the 
testament made him obviously unfit for the office. (D. xxvi. 
111.8.9.) 

A father could appoint by testament n tutor for his natural 
children if he left them property ; and the mother, the patron, 
and indeed any one who left property to infants sui juris, 
might ai)point a tutor by testament, and the magistrate carried 
out the appointment, but in these cases not until ho had 
examined all the oircuinstancos of the case. (D. xxvi. 111. 2. 4.) 


Tit. XIV. QUI TESTA^IENTO TUTORES DARI 

POSSUNT. 


Pari ftuJpm potest tutor non solum Not onl# a father of a family may 
paterfamihus, sod eliam lilmsfuiiii- ho appointed tutor, but also a son of 
lias. a family. 


The office of tutor was looked on ns in some respects a pub¬ 
lic one, as the tutor supplied what was wanting to the jicrsona 
of a cili/en ; and ajUiusJ/Dnilias was always capable of hold¬ 
ing anyjiublic ofliee. (D. i. (i. 9.) 

Any one could be made a tutor with whom there was the 
testamenti fartio (I). xxvi. 2. 21), or, in other words, any one 
Avho had the rights of citizensliip sufficiently to enable him to 
go through the peculiar forms of Roman law. 


1. Sod ct sorvns proprius tosla- 
monto cum lihortate recto tutor clari 
potest. Sod sciondnm ost eum, et 
sino, lilicrtato tutoriun datum, facito 
liberlulom diroctam nocopisso viilcri, 
et per lioc recto tulorom 0 !>se. riano 
SI per f-rrorem quasi liber tutor diflus 
sit, abud «lioondiim ost. Sorvus au- 
tem nlienus pure inutiliter tostamouto 
datin' tutor; sod itn enm liber erit, 
utilitor datin'. Vroju-ius autem ser- 
vus inutiliter eo luodo tutor datur. 


1. A man may also by testament 
appoint aS a tutor bis own slave? at 
the same time ftivinp him his liberty. 
But it mtiat ho ohservod, that if a 
slave bo appointed tutor without an 
express pift of libort}', he is still held 
to receive by implication n direct free¬ 
dom, and thus can legally accept the 
ofliee of tutor. If, however, it is by 
mistake, and from the testator sup¬ 
posing him to be free, that he is ap¬ 
pointed tutor, the decision would be 
different. Tho appointment of a slave 
belonging to another person os tutor 
is ineffectual, if unconditional; hut 
is valid when made with tliis condi¬ 
tion “ when he shall be ftreo.” Tf, 
however, any one appoints his own 
slave witli snob a erudition, the ap¬ 
pointment is void. 

K 2 
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I). xwi. y. -Ja. a. 

A slave was incapable of holding any legal office. It was 
therefore necessary to enfranchise him in order that he might 
become a tutor. If the appointment were made without ex¬ 
press enfranchisement, it was the opinion of Paul (D. xxvi. 
2. 32) that the appointment implied enfranchisement, and this 
as if given by the testator himself {directa), and not entrusted 
to his heir to give {Jideirominiasaria). Valerian and Gallian, 
however, decided subsequently by a rescript (C, vii. 4. 9), that 
it was only a Jideicommissaria which such nn appoint¬ 
ment carried with it. Justinian here restores the authority of 
the former opinion. 

The appointment of the slave of another carried with it the 
fihertas /id<‘ic<)nimiss(tria, that is, it was incumbent on the 
heir to purchase and emancipate the slave, avIio could tlien dis¬ 
charge the office of tutor. (D. xxvi. 2. 10. 4.) If the heir 
was not able to purchase the slave, then flic slave could not 
act as tutor until gained his freedom in some other way. 
Even if the testator had not used the words c/z/w /thrr erit, or 
some corresponding expression, he was presumed to have in¬ 
tended to have used them unless a contrary intention appeared. 
(Cod. vii. 4. i).) If a testator said of his own slave that ho 
was to be tutor wlien free, this showed that the testator, who 
had the power to enfranchise him, did nut cIioose4o exercise it; 
and as he thus voluntarily made his own uiipointmcnt void, 
the law would not help him. 


ii. Turiosas vel minor viginti quin- 
(jiie annis tutor testomentn datus 
tutor erit, cum compo'? mentis aut 
major \'igiuti quimiue annis I'actus 
fu^t. 


'■i. If a nmdmiin or a jjor'ion under 
tlio of twcntj-fivc years is Ity tes 
tainont appoinUvl tutor, tlic (.tu* is to 
bof'iii to act wlioii lie becomes of 
s<mnd mind, iitid tlio oilier when lie 
lias comploted his twenty-fifth jeai'. 


I), xxvi. 1. 11 ; xxvi. 2 . 22 . 2 . 


Meanwhile the magistrate would appoint another tutor. 
(See Tit. 20.) 


a. Ad certmn tempiis, sen ex certo 
tfjmporc, vol snh eonditiono, vel ante 
heredis institutioncm pObHC dari tuto- 
rem non dubitatur. 


a, ’■J’hero is no doubt that a tutor 
may be appointed either until a cor 
tain tim(‘, or from a oertuin time, or 
conditionally, or before the institution 
of an heir. 


I he old law regarded the naming ihe persons dcsigmetl to 
rake as heirs under the testament as tlio base of the testament, 
find passed over every declaration of the testator’s wishes 
placed before this as out of duo order and entirely void The 
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Proculians (Gai. ii. 231) thought this ought not to be ex¬ 
tended to the appointment of a tutor, and Justinian did away 
witli the doctrine altogether. 

4. Certre antem rei vel causro tutor 4. A tutor cannot bo appointed for 
(lari non potest, quia personae non a particular thing or business, as it is 
cans.-n v(3l rei datur. to a person, and not for a business or 

a thing, that a tutor is appointed: 

D. xxvi. 2. 12. 14. 

The tutor had to take charge of the whole interests of the 
pupil, and therefore to appoint him to take charge of his in¬ 
terest in any one matter only was inconsistent with the nature 
of his olfiee, and such an appointment was void. (D. xxvi. 
2. 13.) If, however, the property of the pupil was situated in 
provinces far apart from each other, a separate tutor might 
be ap])ointod to take care of his interests in each province. 
(D. xxvi. 2. 10.) 


r». Si quis filiubus suis vel filiis 
tutores (It'ih'rit, ciiain postnniiv \el 
postnino (leili'-so quia lilii 

M''l filin' iipjicllatioru' posluimis vd 
]ioituuia coiuiuftur. (}uod si nopotos 
sint,, an Hjipclliitintin iiliorimi ot ijisih 
tutoros ( 1.111 sunt ■' Diceiulnm osl nr 
ijisis (jut'ijuc dati vulL'aiitur, si modo 
liln'i'os diNil.: c*(’t(.Tum si filicis, non 
ioiiluu'lmntur; idilor I’limi llln, uliti r 
iiL'iiotcs iippdliuUir. riaiu' '.i postii- 
ims dcdciit, tain filii postuini (iiuuii 
I'cturi hlieri conlinobiintur. 


5. If any one appoint a tutor to 
his sons or daughters, be is held also 
to appoint him as tutor to his post- 
lininuns children; because, under 
tiie appellation of son or daughter, a 
postil nnious sou or daughter is in¬ 
cluded. Hut if there are graml- 
ehildren, arc they included in the 
apiioinlinont of a tutor to sons? We 
answer, tliat under an appointment to 
children, grandcliildreii are included, 
but not under an appointment to 
sons; for son and grandson are quiUr 
distinct words. Hut, if n testator 
appoints a tutor to his posthumous 
descendants, the term obviously in¬ 
cludes all posthumous children, whe¬ 
ther sons or grandsons. 


Tit. XV. T)E LEGITIMA ADGNATORUM TUTELA. 


Quiluis luitcm testamento tutor 
datiis non sit, his ex lego duodecim 
tabulavum ndgnati siint tutores, qni 
vocantur legitiiui. 


They to whom no tutor ha.s been 
appointed by te.stnment, have their 
Aijnnti as tutors, by tho law of llic 
Twelve Tables, and such tutors arc 
called “ legal tutors." 


I), xxvi. 4. 1; f}\i. i. ITi.l. 

TuiorcH Jegitimi Avas a general term applicH to all tutors 
tippointcd by law, and especially by tho law of Ibo Twelve 
Tables, or according to some inference from its pi> visions, ns 
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in the case of patrons. We do not know the exact terms of 
the law of the Twelve Tables on this subject. 


1. Sunt autem adgnati, cognati per 
ririlis sexus cognationem conjuncti, 
quasi n patre cognati: vcluti frater 
codem patre natiis, pati'is tilius 
neposvo ox eo; item iiatruus ct pa- 
trui tilius, ncpos\e ex co. At qui per 
fcminiin sexus per-souas cogiiatioiie 
junguntur, non sunt adgnati, sod 
alias naturali jure cognati. Ttaquo 
amita' tua* lilias non e^t tibi agnatus, 
sed cognatus, et invicem scilicet tu 
illi eod ■in jure ronjungeris ; quia qui 
nascuntur, patris non niatris 1‘auiiliam 
scquuutur. 


I. arc those who ore related 

to each other through males, that is, 
as related through the liithcr, as a 
brother by the same father, or the 
son of a brother, or the son of such 
a son: or, again, a father’s brother, 
or a father’s brother’s son, or the son 
of sucli a son. But those who are 
related to ns through females aro not 
but merely curjnati by their 
natural relationship. Thus the son of 
a falher’.s sifter is related to you not 
by agnation, hut by cognation, and )ou 
arc also related to him by cognation ; 
as children belong to tho family of 
their fathi r, and not to that of their 
iiiollii'i'. 


(Jai. 1 liM). 

The law gave tlio rights of relationship, such as iiiheritnnco 
and appointment as tutors, to tho atjiuiti only. All persons, 
related by tics of blood, were coff7inti to eacli other. Within 
this larger circle the members of any one family wore a<j)Kiti 
to each other. A family, in this sense, r'onsisted of all persons 
related to each other, hv liaving a common ancestor, in tvho.so 
power, if he were alive, they would all be. A brother and 
sister, for instance, were cujnati, and a nephew and aunt, by 
the father’s side. For if the graiidlUther were ali\e, all would 
be in his power. But tho tic w’as dissolved by tho .•'ister or 
aunt marrying in tncutiim (see Tutnxl. sec. 40) ; and as tho 
children of females would he in the power of the hushiind, tln'y 
could never he (ujnati to their mother’s a<jnati, excej)!, by 
adoption; and henec it is here said that af/nafi are related 
through males only. By the ll!ith Nov. .Instinian abolished 
the distinction between oijnati and rof/n«(i, and the nearest in 
blood was thenceforth the tutor hyitiniui^. 


2, Quod autem lex ah intesitato 
vocat ad tutelom adguatos, non banc 
habet significationem, si oranino non 
fccerit testaraentum i.s qui potorat 
tutore'i daro; sed si, quantum ad tu- 
telam pertinet, intestatus decosserit; 
quod tunc quoqne occidore intelli- 
gitiir, eurn is qui datus est tutor, vivo 
teslatore docesserit. 


2. ’I'lie law of llie '^I’wclve 'riil»les, 
calling the iKjiidti to ho tutors in 
ease of intesta<’y, docs not refer 
merob to the ca^^e of a person who 
might have appointe.d a tutor, d^ing 
withoni liaviiig made anj tostament 
at all, but iiNo lo that of a person 
dying intestalo only so far ns regards 
the upjmintinent of a tutor, and this 
includi's tJio case of a tutor nomina- 
iiated hy testauienl, dying in the hfe- 
tiriu; of the te.siator. 
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D. xxvi. 4. 6. 

It was necessary to state expressly that the testament was 
good, as far as it went,‘and that the law remedied its deficiency 
hy making the agnati tutors, because it was a maxim of Roman 
law that a man could not-die partly testate and partly intestate. 

.“i. Sed adt'iintionis quidem jus om- J3. Th»> right of agnation is ordi- 
iiilms inodis capitis dcTniuutiono narily talicn away by every capitis 

pli'runi(|uo periinitnr, mii* ndgnatio dcmimitio, or cliange of status, for ag- 

juris cst noiuen. Cogoatioiiis vero nation is' a civil right: but the right 

jus noil omnibus modis cnnimutatur; of cognation is not lost by every kind 

quiacnilis ratio chilia quidem jura of tvquV/s dew/HH/m,for although civil 

cornimpere iiotest, naturalia vero non law may destroy civil rights, it cannot 
utique. desti'oy natural riglits. 

G.a. i. 108. 

'J’lic tic of agnation being created hy law, could also be dis¬ 
solved by it: not so that of cognation, which was a tie of 
nature, lint tlio law could take away the legal rights attaching 
to th(' iintiii’al tic; and this it did in the case of the ffia.vitnfi 
cajiitis tUnnitmtio. (IScc next Title, 0.) 


Tit. XVI. DE CAPITIS DEMIN UTIONIC. 

Est autem capitis doniinutio piioris 'I’he capitis ihaiunaiia is a change 
stains I'lniinintiitio, raipie tribus mo- of status, winch may happen in three 
dis aceidit • nnin jiut maMiiia est ua\s: for it is either the greatest 
ciipitis dniimiitio, nut minor qiiain capitis di luiinitio, the loss, also called 
quuliiin niodiuni \oeuiit, iiut iiuniina. the middle, or the least. 

(1 \r. i. 

In examining the subject of sfattts, wo have to consider not 
only the position of those who have it, and of those who have 
not it, blit iiKo of those wlu) baving had it, lose it. J5y ntpifts 
dt ittiifiitio is meant, the loss of .sldtus, the ceasing to have the 
('apiieity to hold and bo subject to rights. If a iVocman lost 
his lilit'rty or nndtn'wt'iit the greatest capiiis deminulio, he 
ceased to lane any b'gal enjiiicity at all, and therefore the loss 
of the sftUKs /ihrrUitis involved the loss of the fitatus civitalis 
and the s/rt/tts fantiliiv. The loss of the atutus civitalis in* 
volvcd the loss of the status famHiu'. but did not involve the 
loss of the status libertatis. 

1 . IMaxiina capiiis dcmiimtio cst, - 1 . Tho groator capitis dcininutio 

cum aliquis siiuiil ot civiliiU’iu «'t ig, when a man loses htith Ins citizon- 
lihertalem amittit: quod accidaiii his ship and big liberty ; as they do who 
qui ^el■vi jiu'ine olficiiiiitur atroeitato hy a terrihlo senior, aro made **1110 
scuteuliji', vel lihcrtis ut iiigratis erga slaves of punishinen’ . i.nd treodmeii, 
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patrpnos coudemnatis, vel qui s6 ad condemned to slavery for ingratitude 
pretium participandum venuradari towards tlieir patrons; and all those 
passi sunt, who suiter themselves to ho sold in 

order to share the price obtained. 

G.vi. i. 1(50: D. xx\ih. <‘5. (5. C; xxv. 3. 7. 1. 

For the meaning of nerripiuiucy see Tit. 12. sec. 3. 


e. 3finor give jnedia capitis demi- 
nutio etit, cum ci\itas (piidom aiiiitti- 
tur, libortas vero rotim-tur: quod 
iiccidit oi ciii aqua et igni intordictum 
luerit, vel ei qui in inaulain deporta- 
tus est. 


2. The less or middle crt/uO'.t 

is, ^vh^n II man loses his citizoii- 
sbip, but retains bis liberty: as is tbo 
case when any one is forbidden tbo 
use of (Ire and water, or is deported 
to an island. 


n \i. i. 1(51. 

In this hind of rapi/is fhnihmtio, as well as in tlio preceding, 
the position in x\\q finnilia was lost, its riglits helongiiig only 
to citizens. In this lesser hind, fret'doin is presi'rvcd ; hut tin! 
person who undergoes tin* cljange of alutus hreoines a sti'aiiger, 
pi'ref/riintn^/ii. (Ui.r. 1(5. •'{.) It wiis a iimxiin of Ihuiian 

law, that no one could cease to he a citizeji against his t\ill. 
Cirifatt'in nemo nnqunm nHo popnii Jnsstt amiffif inritns. 
{Cic.pro fJom. 2(5.) The condemned was therefore denied tin' 
necessaries of life, until lie was driven to withdraw himself from 
the city. Jd nnteni ut essef faciendum, non adempfione ciri- 
Intis, .sed tecti, et aquie et i;/nis interdietione faei( bant. (Cir. 
pro fjorn. 30.) Tlte aquo' et iqnia interdieiio thus hecaine a 
form hy wliich a sentmicc of perpetual hanisliiuent was iiillit.;led. 
The depnrtatin in insnlant superseded this I’orm. (I), xhni. 20. 
2.) The person who was banished was confined to certain 
limits, out of which he could not stir without rendering liimselt' 
punishable with death. Tliis must he kept distinct from simple 
rcief/atio, wliich wais also an exile within prcscnh<.‘d limits, hu( 
did not iu any way alfect the ulatiis, (D. xlviii. 22. 7.) 


^Minima capitis dcminutio cst 
cum et civitas ct libcrlus retinetur, 
sed status liununis comiiiutatur; quod 
accidit in )ii.s qui, cum sui juris 
fuerint, cfeporunt alicno juri sub- 
jecti esso, vel contra. 


3, The least mpilis ih'iunnitin i«, 
^vhen a person’s aatux is <duui^'<d 
without forlcitiui; either of cjli/eusliip 
or liberty ; a.s when a jieison snt jiin\ 
becomes suhjocl to the power of tin 
other, fir a person ahfin junx hceomes 
indi.'pcndont. 


G.\i. i. 1(52. 


The status was not impaired hy the change of family, but 
tin" family position of tlte citizen was altered. Therefore Ulpiaa 
says the minima capitis dcminutio takes place satco statu. 
(D. xx.xviii. 17. 1.) What is said here of change of family 
hy ariogatiou aind emancipation must ho extended to adoption. 
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(D. iv. 5. 8.) In old times, tbe wife who passed in manum 
viri, or the freeman who was given in mancipio underwent this 
minima capitis deminutio. (Gai. 1. 162.) 

After the words vcl contra, at the end of this paragraph, 
some texts have the following words: veluti siJiliusfaniilias a 
patre emancipalus fuerit, cst capile deminutus. The addition 
is probably owing to some writer having perceived that it was 
t)nly in the case of emancipation tliat it was true that when a 
person became sni juris he w'as capile minutus. There was 
no change of family when a son became sui juris on the death 
of his father. 

4. Sorvns aiitem manximissus capite 4. A slave who is maminiitted is 
non niiuuitur, quia nullum cajiut not said to be atpite niiiiuhis, as he 
luibuit. has no caput," or civil existence. 

D. iv. 5. 3. 1. 

T). C^uibus autoni dignitas niBf'is li. Those whose dignity rather than 
quam status pcrnintatnr, capife non their stufus is changed, do not sufler 
niiniinntnr: et ideo sonaiu uiotum a cupifis <(‘■ 7)1111 ittio, ns those, for in- 
capile non niinui constat. stance, who are removed from tlio 

senatorial dignity. 

D, i. !). 3. 

a. Qnod .autom dictum est manoro 0. Tn saving, that the right of cog- 
cogmilionis jus et post capitis dcnii- nation remains in spite of a cuptfis 
nutioneru, hoc ita est, si minima {(cDimutio, we were speaking only of 
ciqiitis deminutio interveuiaf ; maiict the least (IcuiDiiifio, after which tho 
eiiiin cogiialio. Nam si maxima cognation siihsists. For, by the 
capitis deminutio ciirrat, Jus quoque greater deminutio, as, for example, if 
eognniloins pent, nt puta semtuto one of the eorjuoh becomes a slave, 
alien,JUS cognali; et no qiiidem si tho right of cognation is wholly de- 
inatiumissus fuerit, recipit cogna- stroyed, .so as not to bo recovered 
tionem. Sod et si in iiibuhim quis even by manumission. So, too, tho 
deportatus sit, cognatio solvitiir. right of cognation is lost by the lesa 

or middle demmutio, as, for example, 
by deportation to an island. 

D, xxxviii. S. h. 7. 

A chniige of the civil family by adoption or arrogatioii never 
dissolved the iiiitiiral tic of copnatio, or destroyed its attendant 
ci\il rights; hut these were destroyed by a sentence whicli in¬ 
volved tho loss of tlio civitas. And if the civitas were once 
lost and theu regained, the restored, or rsither new, civis, was 
in all respects the founder of a new family, excepting when ho 
was restifutus in inicf/rnni, that is, restored by the emperor to 
tho same position that ho liad formerly held. (See Tit. 12. 1.) 

7. Cum autern ad adgnatos Intela 7. Tho right to ho tutor, which bo- 
pcrtincat, non siiniil atl oiiiims per- longs to tho a^iati, does not belong 
tinct, sod lul Cos tanlum qui proxi- to all nt tho same ti uc, but to tho 
mioro grtulu sunt, vol si pluros ojus- nearest in dogruo tub • or, if there 
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dem gradus sunt ad omnes : veluti si 
plnres frati’es sunt qui unum gradum 
obtincnt, ideoque pai’iter ad tutelain 
vocantur. 


V. 

are many in the same degree, then to 
all in that degree. Several brothers, 
for instance, in the same degree, are 
all equally called to bd tutor. 


Gai. i. lOi. 

The principle of the law was, that those persons should have 
the burden of the tutelage who had the hope of the succession. 
(Tit. 17. pr.) The nearest in degree of the at/nnti wore there¬ 
fore the tutors in case of intestacy. Tlie nearest in-degree 
might, however, happen to he a woman or an infant, and then, 
although this person was the next in succession to the inlferit- 
ance, it was necessary to go a step further olf to find the tutor, 
xxvi. 4. 1. 1.) “ . 


Tit. XVII. DE LEGITI^^IA TATr^OXOIiUM TVTELA. 


Ex cadcra lego dnoilooini tabula- 
rum, liboitormn libertaniin tuiela 
a<l patronos liboio-quo onriiiu pi'r- 
tincl. Qu;e et ipsa logituiia lutela 
vocatiir, non qma nuJiiiiiii(iiu in oa 
lege (le bao tutela c.ivontur, .s-ed quia 
perindo accejita ost por iiitorjirota- 
tioneui, utque si \t'rl)is logi^ intro- 
ductii o-iot. Eo oiiim ij)^o quod 
luTcditatcs liborloriini libortarmiKpio, 
si into'-taii dccoS'-i-^oiil, ju-serat lox 
ad i^atroiios liborofivo, ooiuiu ]>ir- 
tiiieiL, oredulii’unt Mdercs v diu-^se 
logoiii otiAin tutelas ad cos portinore. 
cum et adgiiatos rpio-* ad lureth- 
tateia lex voeat, eoMlcm et liitores 
csso jusMt; quia pb luiaquo ubi .suc- 
oessionis eat ornoliiracntuin, ibi et 
tutelfo onus caM- dobet. Ideo autom 
dixirnus iileiuinqiie, quia ‘-i a fcmiiia 
impubes maiiuniitlatiir, ipsa ad Lerc- 
ditateui vocatur, cum alms sit tiuor. 


H3' the -.amo Ian of tlio d’welve 
Tables, tlic tutLlago of fioodiiion and 
IVoodw onion bflongs to tlicir patrons, 
and to till' elnldreii of tlinr painms , 
and tins tiiteliigo is cailod legal tute¬ 
lage, not that the law eontaiiis any 
c-vjucss protision on the subject, but 
bi'eausc it lias been as tii-nilv estab 
lislied by inteipielatioii, as if it bad 
been introdui'ed li\ the cxpiess wonls 
of the law. J’or, as the law had or- 
(h red that patrons and their children 
should succeed to thi' inhenlaiiee of 
their fieedineii or fieednoiiien nlio 
should die intestati. tlie ancients 
were of ojnnion that thi' intent of 
the law was that the tutelage also he 
longed to tlieni , sniee the laa,\\hieh 
calls fiijmili to the inheiitanee, also 
appoints lliem to he tiiloi s, hecaiise, 
ill nmst cases, nhi re the adianlago 
of the sncoession is. there also ought 
to he tlie hurden of the tutelage'. Wo 
say “in most ea..-s,'’ l.ecimse, if a 
{icison, helow tlie age of pulierly, is 
iiiariuinitted hy a female, she is called 
to the nilieritance, altliough another 
person is tutor. 


G-U. i. 105 ; 1). xxvi. 4. 1. I. !l. 

IJio law gave tlie patron Uio rig'lit of succession to the in¬ 
heritance of the frcedmiin; tint! at, tlio rigJit of succession was 
connected with the tutelage in the ctise of the offimti, it seemed 
natural to connect tJic two in the case of the patron. 
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Tit. XVIIT. DE LEGITIMA PARENTIUM TUTELA. 


Exemplo patronorum rcccpta est 
ct alia tutela, cpm.- ot ipsa lei^ilima 
vocatnr; nara si quis lilium ant 
filiuin, iiepotem aiit neptem ex Jilio 
ot (Icinceps inipuberes oitiancipavcrit, 
Icfjitiiuus comm tutor crit. 


In imitation of the tutelage of 
patrons, tljcre is, too, another kind 
wLicli also is said to be legal; for if 
a parent emancipate, below the age 
of pubort}’^, a son, a daughter, a grand¬ 
son, or a granddaughter, who is the 
issue of that son, or any other de¬ 
scendant, he is their legal tutor. 


tI ai. i. 1 / 0. 

ft wns not tlie sales by tbo father which emancipated the 
son, hilt the subsequent enfranehisemeut after these sales had 
destroyed the father’s power, and made the son a mancqnum 
of the fietitious pureluiser. Sonietinies, probably generally, 
the juircliaser resold {rcmaNcijKd it) the son thus in mancipio 
to tiu! father, who freed him, and thus heeaino his patronus 
and his tutor trf/itiums. If tlie ])urchascr did not resell him, 
but himself emancipated him, ho beeame the patrotms^ and so 
the tutor ; hut as the wliole proceeding was but a form, lie be¬ 
came only a tutor Jitiurifu ius. (Gai. i, lOli. 172. 17o: ULr. 
/icy. xi. r>; D. xxvi. 1. d. 1.) 


Tit. XIX. 1)E EIDUCIARIA TUTELA, 


K-.1, ot alia tutela (]Ua- tiduciaria 
nppollatur; n.T.m si parens liliuin m‘ 1 
iilinni, ni'piitiin a’oI nojitom aoI doin- 
c<‘]>s imjiiilK’ros niuimmiMrit, logili- 
iniiiu iianc]''»'it 111 ooi uni Inlclam : (pm 
doliincio, SI IiImti virilis soxus ci 
v'Xtaiil, lidiK'iai n lutoios lilioiuiii sim- 
rum. v('l I'ratis aoI sororis ot (’otoro- 
riim olliciiiiilnr. Atqui iiatrono I<‘gi- 
linio lufiiro luorfuo, lilioro cinoqim 
ojus logilimi sunt luUuvs. Quonuun 
lilius quideni defimcti, si non essot a 
vivo patio emnneipatus, poi^t obitnm 
ojus sui juris ollicerotur, ncc in fra- 
iruni polostiitom rocidorot, idoociuo 
noo in tulolain ; libcrlus niilorn, si 
sorvus mansissot, utiqno oodeni juro 
npud liboroH doinini post niortom 
ojus futurns ossot. Ita tainon lii ad 
tuUdain vocantnr, si pi-rfocta* lotalis 
aunt, liuotl nostra constituUo geno- 


'J'hero is anotbor Tviiul of tutelage 
called -fidui’iarj ; for, if a parent 
ornaucipato, lielow the ago of puberty, 
a son or a daiiglilor, a grandson or 
a granddaiigbtor, or any otlior dc- 
scondanl, la' is tlit'ir b'gal tutor; but 
if, at bis doatb, bo leave yialc oliil- 
dren, llioy bocoiiio the lidiioiary tutors 
of tboir own sons, or brollior, or 
.sister, or oilier (b'scendants of tli? 
deecasod. Hut wlieii a patron, who 
is a legal tutor, dies, bis elifldren also 
become legal tutoi*s, tlie reason being 
that a son, altliuugli never emanci¬ 
pated, becomes indi poinloiit at tbo 
death of his I'atlier, and does not fall 
nndt'r power of bis brother, nor, 
tlicroforo, under bis tutelage. Tbo 
freediimn, on tho contrary, bad bo 
remained a slave, '"i M also have 
been, after the death lO hi.s master, 
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raliter in omnibus tutelis et cura- tlio slave of liis master’s chiUlren. 
tioiiibus obscrvari prpccepit. These persons, however, are not 

calloJ to be tutors unless of full nfjo, 
a rule which by our constitution tip 
plies generally to all tutoi's and cura* 
fox’s. 

T>. xxvi. d. 0, 4; C. v. 80. 5. 

The person who emancipated the child succeeded, to all the 
rights of a patron over the child; if it was the father, then, as 
being a patron, ho was included in the terms of the law of the 
Twelve Tables, and was a tu/or Icf/iliinus (Gai. i. 172; 
D. xxvi. 4=. ti-10); if it was not, he was a tutor Jiduciarius 
(Gat. i. 10(5), a tutor bound to the father by a trust. In the 
case of a slave, the ehildri'u of a patron succeeded to the 
rights of patronage; but this did not extend to the t^ase of 
emancipated children: the children not emancipated were not 
the patrons of those who were. They were mxt tutors, there¬ 
fore, by the law of the Twelve Tnbh^s, and the word Jiduciurii 
is borrowed from its more proper usage to express thfur posi¬ 
tion, and is in this case merely opposed to Irijitimi. (D. xxvi. 
4. 4.) The reason given in the text for their being only iutnn s 
Jiduciarii, viz. that the emiincipated infant would have Ixiion 
.suiJuris if he had not been emancipated, is manifestly an im¬ 
perfect one. Tor it would not la; necessarily triu; wlu'n a 
grandfather emancipated his grandson, who, if his fatlu'r were 
living, would not on the grandi'ulher’s death hcconu; sui Juris. 
If the fatlier of the emancipated child left no oUicr children 
above the age of puberty, tlio nearest oi/Nutus, as, for instance, 
the father’s brother, was the tutor, and he, too, was called tlie 
tutor Jiduciarius. (Tiieopii. Paruph.) 

The perfccta udcis was tlie age of twenty-five years. 


Tit. XK. DE ATILIANO TUTOKE ET EG QUT EX 
LEGE .JULIA ET TITIA DABITUR. 


Si cui %illu3 omnino tutor fuorat, 
ci ilabatur, in nrbe (juirlem Boma a 
prii’tore. urbano i-t nmjore parte lii- 
bunornm plel>is, tutor ex logo Atilia; 
in provinciis vero, a pra siililms pro- 
vinciorum ex lego .Julia et 'J’llii. 


If any one bad no tutor at all, one 
was gum Jiiin in tlic city of Koino 
by tbe prffittr vrhmtus, and a nin.joi ily 
of tbc triliunes of tlio plobs, under 
tlie lex Ahha; in Ibo pi’ovmoi’.., ap 
pointed by the prtrsiilcs under the Itjx 
Julia H 'ruin. 


Tjai. i. ISTi, 

Ihe date of the /ex Atilia is unknown, but it must have 
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been in existence in the year of the city 557, when Livy 
(xxxix. 9) says of a liherta, Post patroni mortem, quia 
nullius in manu esset, tutore «. trihunis et prietore petito." 
And as the necessity for some means of appointing a tutor, 
where one was not appointed by testament or law, must have 
been early felt, the le.v Atilia, or one similar to it, must pro¬ 
bably have existed long before the time of which Livy speaks. 
'I’he date of the hx' Julia et Titia was probably 721 a.U.c. 

The term tutor dativus was used to express a tutor given 
by the magistrate; it also included a tutor appointed by testa¬ 
ment. (Gai. i. 104; I), xxvi. 4. 0.) 


1. Agfiin, if a testamentary tutor 
had been appointed conditionally, or 
from a certain time, until the com¬ 
pletion of the condition or arrival of 
tho time, lixod, another tutor might 
ho apjiointcd under tho same laws. 
Also, if a tutor had been given un 
conditionally, yet, as long as no ono 
hinl accepted the inheritance, as lieir 
by the testament, another tutor might 
bo appointed for the inU'rval. But 
his ollico ceased ivlien tho condition 
was accomplished, when the time ar¬ 
rived, or the inheritance was entered 
iijion. 

Gai. i. ISO : 1). x.vvi. II. 

If flio wishes of the testator were declared to any extent 
l■ospe(•til 1 g tilt! appointment of a tutor, this entirely excluded 
(lie tutores leqifimi, and every deticicuoy in tho declaration was 
n itiedind by the iiUerptisitiou of the magistrate. (D. xxvi. 2. 11.) 

No testament took etfeet until an heir entered on the inheri¬ 
tance. If it was known that a testament existed appointing a 
tutor, this exoludcd the a;/n<tti from being tutors; but the 
tutor under the testament did not oommenco his tutela until 
the testnnient took etfeet. Meantime, then, a tutor appointed 
by the niagistrato took care of the pupil. 


]. Sed et SI testamento tutor suh 
conditioiK' ant die certo d{mi'> fiierat, 
qiiamdiu conditio lUit dios^iendcbat, 
I'x iisicin Irgihus tutor dari potcrat. 
Item si luuv. datus fiierat, quamdiu 
rx testamento uoino heios existat, 
taimhii ex iisdom legibns tutor pc- 
tendiis erat: qui dosinebat esso tutor, 
si conditio cxisteret, aut dies veuirct, 
aut hercs existcrot. 


‘2. Ab liostibua quoquo tutore capto, 
ex bis legiluis tutor petobatur: qui 
dcsiui'bat esao tutor) si is qyi caplus 
crat, in civitalom reversus fuorat; 
nam reversus recipiebat tutolam jure 
postliniiiiii. 


2. If, again, a tutor was taken pri¬ 
soner by tho enemy, application could 
bo made, under tho same laws, for an¬ 
other tutor, whoso otHce ceased when 
the first tutor returned from captivity; 
for on liis return he resumed tho 
tutelage by tho jus postUminii. 


Gai. i. 187. 

For an account of tho jus jwstliminii, see Ti*le 12. 5. 
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y. Se<l ex his legibus tutoros pu- 
pillis desierunt dari, i)osteaquani pri- 
roo consules piipillis ntriii'^Quo se\us 
tiitores ex inquisitiono dare ( (eperiint, 
delude pnetores ox eouhtitutiuinbus ; 
nam supradictis legibiis, iieque dc 
cautione a tut»n'ilius exigeiida reiu 
salvam fore, neque dc coin- 

pelloiidis tiitoribu^ ad tulel.r adrai- 
nistraiioncm quicqnani ca^cllalllr. 


3. But tutors have ceased to be 
appointed under these laws, since 
linn liave been nppoijitcd to inipils of 
ojtlier sex, first by Llie consuls, after 
inquiry into tlie case, lunl afterwards 
by the jn’ietors under inq)evial consti¬ 
tutions. For the a)) 0 \e-inentiom‘d 
laws votpiirod no security from tlic 
tutors for the safety of llie ptqtils’ 
in'oiterly, nor did they contain any 
jiroNtsious to comiiel them to accejit 
the ollice. 


The po\Yer to nppoint tutors was given by Claudius to the 
consuls (Sfet. in i’Jniid. 23), and transl'erved by Antoninus 
Pius (Jl'L. Cafit. in Vit. M. Antun. 10) to the pnetors. 


4. Sed lioc jure ulinuir, nt Itonne 
quidein prafoci\is nrbi vol piator 
secuiidum suam .puisdictionem, in 
provinciis autoni pra-sidos ex iiupii- 
sitione tutoros creatent : vol inuins- 
tratus jussu priosiduin, si non suit 
inagUiV pupilli facultides. 


4. Under onr ini'sent s^ item tutors 
ai'c ajj^iointed at Home by tlu' pra fi'Ct 
of tlie ci(y. or llic pr.rtor, ai'coi'ding 
to ills iuiiidiclion, and, in llie pio- 
Ainces, by llie fu after inqiiiii : 
or by an infiiior maeisliiUe, at (In' 
command of tiic if (be juo- 

ixrtv of llie imjiil Is only small. 


l>. XXvi. rt. I. 


The pytpfrctiis nriti was, JVoni the time of August ns, an 
officer who bad the siijif'rintendunci; of the ciry and its police, 
with jurisdiction extending one hundred Jiiiles from the city, 
and power to decide on both civil and criminal easts. As 
be was considered the direct repri'sentiUive of the emperor, 
much that previously belonged to the jirator nt httnus I'ell 
gradually into bis bands. The prnj'pcins urhi appointed tutors 
in cases where pupils of higher rank and larger lortum.* were 
coneerned ; the pnutor, when the pupils were of Immbler station 
and smaller fortune; and this it is which is alluded to in the 
words Hccundnm anam Jurixdirtioncm. 

In the provinces the prrpsrs appointed; but until .Tustinian 
altered the Jaw (see next paragraph), not only could not munici])al 
magistrates appoint without the authority of the prn'xrs, hut 
no one could he authorized by the pnescs unless he were a 
magistrat(3, or some one who, by virtue of his office, could 
exercise a delegated choice. (JJ. xxvi. Tn 8.) 


5. Noa autern iior condlilutionem 
no.atram, et hujusmodi difficultates 
bominuui rcsccantcs, nec cxpoctata 
jussioTio pm sidiim, disposuimus, hi 
faculta.s pupilli vol adulii iisquo ad 
qningentoa aolidos valeat, defonsores 
civitatuTU ana cum ejusdem civitatia 


0. But by one of onr oon«(titutionq, 
to do away with tlifsi; distinction'^ of 
dilfci'cnt persons, and to aioid the ne¬ 
cessity of waiting for tho order of the 
pn/ijc.?, wo have onactfd, that if tho 
properly of tho pupil or adult amount 
to five imndrod so/niiy tutors shall bo 
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religiosissinio antistito, vel alios pnb- 
licas personas, id est, raagistratns 
vel juridicuni Alcvandriine civitatis 
tutoros vel ciiriitoros crearc, legitima 
cautela scciindum ejusdera coristitu- 
tionis norniam pr*n.>standa, videlicet 
eorura pcriculo qui cam accipiuut. 


appointed by the de/ensorcs of the 
city acting in conjunction with the 
religious head of tlio place, or by 
other public iiersons, tliat is, by the 
magistrates, or, in the city of Alexan¬ 
dria, by the judge ; and legal security 
must be given according to the terms 
of the same constitution, that is to 
say, at the risk of tlioso who re¬ 
ceive it. 


Cod. i. i. 30. 


The eliaiige made by Justinian was that, where the fortune 
of the i)eison requiring a tutor or curator did not amount to 
more tlian 500 solidi {the ourctfs, 11. l.v. Id. of English money, 
after the time of Alexander Severus, was called a nu/idus), a 
local magistrate could appoint, not making a formal examina¬ 
tion into the position and cliaracler of the tutor or curator 
, blit merely taking a money security for his faithful 
perJormaiice ot‘ his duties. 


'fhe dt-fc/fsar was a magistrate appointed for two years out 
of the dt’CKriojH's of a city. 11 is principal business was to act 
as a elieck on lh(> prtc.srs, and ho liad besides a limited civil 
and criminal jurisdietiou. 


(i. ImpuhciLS aulcm jti luti la c^^e 
nntui'ali jun cuuvmiicus i.wt, ut qui 
pcrfccta' uiutis uoii sit, allcriu-i tu- 
tela regatur. 


(5. Tt is agreuahlo to the law of na¬ 
ture, Hint iKTsoiis uiidiT the age of 
jmheily should be uiidir tutelage, so 
that jiersons of louder years may be 
under tlio guveiiiment of another. 


Cm. i. 1*^1). 


Gains, in his Institutes, after the words c.xtracted from him 
in the text, proceeds to contrast with the tutelage of minors, 
which is an institution natnnd and necessarv in all communities, 
the tutehigo of women, which he considers founded on no rea¬ 
sonable basis, 'rite original reason of this tutehigo was pro¬ 
bably the iiieapahilily of women to share in the proceedings of 
the curi((, and their being supposed unfit to go througli solemn 
forms. In deliiult of a testameutiiry tutor, the nearest aynatus 
was the tutor, women being cither alicni juriH, or else under a 
tutor all their lives. The /(W Papin Popjaca exempted from 
tutelage women Avho hud three children, and a le.r Claudia 
(a.d. 45) suppressed the tutelage of thc^ agnati altogether in 
the case of women of free birth, leaving only the tutelage of 
ascendants and patrons. (Gai. i. 157.) This modified tute¬ 
lage of woinoii existed in tlie time of Ulpian {Reg. 11. 8), but 
had fallen into desuetude in the time of Justinian. 


7. (j'um igitur pupillorvim pupilla- 7. As lutora odmiMvster the affairs 
niinque tutores negulia gorunt, post of their pupils, tlicy i..ay be com- 
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pubcrtatom tutelar jndicio ratioucs polled to account, by tbc nrlio tutchr, 
redduut. when tlieir pupils aiTive at puberty. 

Oai. i. 101. 

Tlie modes by which the laithful discharge of his duty by a 
tutor was insured are given in the 24th Title. 


Tit. XXI. DE AUCTORITATE TUTORUAI. 


Avictoritas aiitenx tutoris in qui bus- 
dam causis nocossaria piipilbs cst, in 
quibusdam non cst neccs-,aiiu. I't 
ecce, si cpiid dari sibi stipulenlur, non 
ost necessaria tutoris auctoritas, quod 
si aliis pupilli proinittant, ncccs-’ana 
cst: mnnque placuit meliorem quidcm 
suain conditionern liccre eis facere, 
etiaui sine tntore auetoro, deteri- 
orem voi-o non alitcr quain tutoris 
auctoritatc. I'ndo in bis cauMs cS 
quibus obligatioiu's nuituu- nascun- 

tur; lit in enijitionibiis, vciiditioniluis, 
locavionilius, conduciiouibus, luaiida- 
tis, deposilis, si tutoris auotoritas non 
intorveniat, ipsi quidem qui cum bis 
contraJuiiit, obJigantur; at invicem 
pupilli non obligantur. 


In some cases it is necessary tbat 
the tutor sboubl autliori/c tlie acts of 
tlic pupil, in olbors not. Wlien, for in 
stance, the pupil stipulates for some¬ 
thing to be giicii bitii, tlie aiithori/a 
tion of llio tutor is not rocjiiisito: but 
if the pupil makes tbc promise, it is 
requisite; for the rule is, that jnipils 
may make tlu-ir condition bi*ttor, but 
may not make it worse, without tbo 
iiutboiizatioTi of tlu'ir tutors. And 
thcrefure in all cases of recii»rociil 
obligation, us in contracts of Inning, 
.selling, letting, liiring, bailment, de¬ 
posit, if the tutor docs not antborizo 
tbc pupil to enter into the contract, 
the person wlio contracts with tbo 
pupil is bound, but the pupil is not 
bound. 


I). xix. 1. 13. -.29. 

There were mnny tilings in which the Roman law, in its 
stricter times, did not allow one person to represent another. 
Mucli that to us seems only to hidong to private life was htmiid 
up with political and public duties and rights. (Bee Inlrod. 
sec. 48.) The law could not contemplate one beneath tlie ago 
of puberty acting as if ho were a member of the r///vV/, or any 
one else coming forward to fill for him his place in the list of 
citizens. No one else could bring actions of strict law in 
another name, or go through, for another, the fictitious process 
of in jure eesaio, or through the forms of manumissiou and 
adoption, or perform for' another any of those acts to whioh a 
solemn ceremony was attached, such as mancipation or stipu¬ 
lation. (D. xl. 2. 24; 13. xlvi. 4. 13. 10.) It was necessary 
that a minor should himself go through the forms and repeat 
the words requisite for the validity of such truii.sactions; hut it 
was also necessary that the tutor should be present and give 
his sanction. Xhe uuctoriluH of the tutor was the complemi’nt 
{auctoritas is derived from aiu/eo) to the symbolical forms 
through which the child went. (Bee Introd. see. 43.) It re- 
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presented the intention or the mental act on which those forms 
ultimately rested. If the child could not speak, of course no 
such forms could be used; if he could speak, but could not 
understand the import of what he said, or, in technical lan¬ 
guage, if, being still infanti proximua, he had as yet little or 
no intellectHs (Gai. iii. 109), the tutor could but very rarely, 
by interposing his sanction, give legal validity to words uttered 
without understanding. It was only when the act would confer 
a very great and very clear benefit on the child, that this was 
allowed. (D. xxix. 2. 9.) But when the child had entered on 
his eighth year, and was now puhertatiproximus, he was con¬ 
sidered to have iNtcflecius, but not judicium (Theoph. Paraph. 
on Bk. iii. 19. 9) j that is, be understood the meaning of the 
form; but could not decide for himself whether it vms to his 
advantage to go through the act or not. This want of judg¬ 
ment the tutor supplied; and in every case where the tutor 
gave his sanction, the act was legally valid. In some cases, 
such as that of a stipulation (see Introd. sec. 83), or accepting 
an inheritance (see next paragraph), the pupil could do notliing 
W'itbout the authority of the tutor, while the tutor could not 
represent the pupil, but both were obliged to act together. 
Contracts of a less formal kind could be made by tlie tutor 
alone as the agent of the pupil, and of course could bo made 
by the pupil if the tutor gave his sanction. Justinian, in the 
concluding part of this Title, discusses the effect of the pupil 
acting in such cases without this sanction, and states that thet 
minor, in cases of bilateral contracts, took every benefit, but 
sustained no injury from the contract; because while his tender 
years shielded him, the person with whom he contracted, having 
by the agreement made a formal expression of his will, must 
abide the event. But when it is said that a pupil took every 
benefit of the contract, it must not be understood that he could 
continue to enjoy at pleasure the advantages of another’s pro¬ 
perty without giving anything for the enjoyment. The original 
owner might reclaim the property ; and if a profit was being 
derived from its possession, might take that profit to himself. 
(1). xxvi. 8. 5. 1.) Only he could never moke the pupil restore 
or refund anything that was once gone; and while a pupil 
could always disclaim an executory contraftt made to his dis¬ 
advantage, he could always, through the intervention of his 
tutor, enforce one that promised to benefit him. 

1. Neque tamen liereditatem adire, 1. Pupils, however, cannot, without 
ncque bonuruni possessioMni petere, the authorization of tlie tU4or, enter 
neque hereditatem ex fideicoinniisso on an inheritance, demand tlie pos- 
suscipere alitor possunt, nisi tutoris session of goods, or take an inherjt- 

L 
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aiictoritato quamvis illi’s lucrosa sit, anco given by a Jideicnmmissum, even 
nec ulluni damnum habeat. tbough to do so would bo to tlieir 

gain, and could involve them in no 
risk. 

D. 7kX\i. n. 11. 

The herciVitoH wns the lei,^al succession to the property of the 
decensecl, the hoHormn jtossrssio here spoken of was an interest 
in the property of a deceased person, accorded by the pra.'tor, 
and the h -rt'ditas tw Jidcicommisso was a succession received 
tlirougli the intervention of n trustee appointed by the testator. 
(See Introd. sec. 70.) 

Tt was not any risk which ini"ht attach to acceptinj' the 
inheritance that originated tlie mb' that the pupil was unable 
to accept it unless with the authority of his tutor, for the text 
says qutnnvis lurrosrt sit, but the act of accepting was too 
formal and solemn a one for a minor to go through. 


2. Tutor auteni statim, in ipso 
negotio, pru'sens dehet nuctor fieri, 
si hoc pupillo prodesse cxistirnavorit. 
Post tempiis vero ant per cpistolam 
interposita auctoritas uihil agit. 


P. xxvi. 

3. Si inter tutorem pupilliimquo 
judicium agendum sit, quia ipse tutor 
in re sua auotor esse non potest, non 
prn-torius tutor nt olim constituitur, 
Bed curator in locum ejus datur : quo 
interveniente judicium peragitur, et 
CO peracto curator ossc dcsinit. 


2. A tutor who wislics to aiithori/o 
any act, which he esteeuis adMUi- 
tageons to his pupil, should do so at 
once wliile the husiucss is going on, 
and ill person, for his aiitlion/atioii 
is of no otfect if given aftonvai’ds or 
by letter, 

8. n. 

3. When a suit is to he commenced 
between a tutor and his pupil, as the 
tutor cannot authori/e anjthing in a 
matter pertaining to himself, a cura¬ 
tor, and not, as formerly, a pra torian 
tutor, is appointed, by whose assist¬ 
ance the suit is carried on, and who 
ceases to be emutor when the suit is 
detciTuined. 


GAi.i. IRl. 

Although the person who assisted the pupil in an action in 
which the tutor was concerned did exactly what the tutor did 
for the pupil in any other action, and thus, ns having to 
authorize the proceedings, might he spoken of as a tutor 
(Ulp. lieff. 1 1. 2i), yet, as He was given for a particular pur¬ 
pose, which tutors were not (see Tit. 14. 4), it was very 
natural that ho should, in preference, receive the name of 
curator. 

Subsequently the 72nd Novel (cap. 1), provided tlint, if tlio 
pupil became at any time the debtor of the tutor, anotlier tutor 
or curator should be added to protect the pupil. 
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Tit. XXII. QUIBUS MODIS TUTELA FINITUR. 

Pupilli pupillfcque cum puberos Pupils, both male and female, are 
esse ccpperint, tutela liberantur. freed from tutelage when they attain 
Pubertatem autem vetercs quidem the age of puberty. The ancients 
non solum ex annis, sed ctiam ex judged of puberty in males, not only 
habitu coi-poris in masculis testimari by their years, but also by the de- 
volebant. Nostra autem majostas velopment of their bodies. But we, 
dignum esse castitato nostrorum from a wish to conform to the purity 
teinporum bone putavit, quod in of the present times, have thought it 
feminis et antiqiiis impudicum esse proper, that what seemed, even to 
visum est, id cst, inspcctionem habi- the ancients, to bo indecent towards 
tudiuis corporis, hoc ctiam in mas- females, namely, the inspection of the 
culos uxtendere. Kt ideo sancta con- body, should bo thought no less so 
stitutiono pronuilgata, pubertatem towards males ; and therefore, by our 
in masculis post quartum decimum sacred constitution, we have enacted, 
annum coinplclum illico initium ac- that puberty in males should be con- 
ciporc disposiiimus, autiquitalis nor- sidered to commence immediately on 
mam in hmiinis personis bene posi- the completion of their fourteenth 
tarn suo oi-Jine relinquentes, ut post year; while, as to females, we have 
dnodociinum annum complotum viri- preserved the wise rule adopted by 
potentes es.se credantur. the ancients, by which they are es¬ 

teemed fit for marriage on the com¬ 
pletion of their twelfth year. 

Gai. i. 10(5; C. V. 00. ,‘1. 

Wo lenm from Gains and Ulpian {Reff. 11. 28) that tlio 
Froculiaiis woro in favour of a particular age being fixed as 
that ol‘ ])uhorty; the Sabiniaus wished to let it bo decided by 
nature. Justinian hero decides in favour of the former. 


1. Item finitur tutela, si adrogati 1. Tutelage is also determined, if 

hint adlmc iinpuhere.s, vel dcportnti; the pupil, before attaining the age of 
item .si in scrvitutom pupillus redi- puberty, is either arrogated, or suffere 
gatur lit ingratus a patrono, vel ab deportc^on, or is reduced to slavery, 
hostibus fuerit eaptus. or becomes a captive. 

1). xx\i. i. 14. 

Tlic puherUiti pro.rhnus was considered liable to criminal 
punishment (C. ix. 17. 7), and ho might bo made a slave for 
ingratitude towards his patron. {Tjjeoph. Paraph.) If he 
returned from captivity the tutelage would recommence. (Sec 
Tit. 20. 2.) 

2. Sed et si usque ad ocrlam con- 2. Again, if a person is appointed 

dilionem datus sit testamento, a'quo by testament to bo tutor until a con- 
evenit ut desinat cssc tutor existenfo dition is accomplished, he ceases to 
conditiono. bo tutor on the accomplishment of 

the condition. 


D. xxvi, 1. 14. 6. 

a. Simili modo tinitur tutela niorto 3. 'J’utelage ends also by the death 
vel pupillonim vcl tutoruiu. of tho tutor, or of th,' rupil. 

D. xxvii. 3. 1.* 
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4. SpJ et capiiis dctninutiono tu 
toris, per quam libertos vel civitas 
ejus amittitur, omnis tutela perit. 
Minima autem capitia dcminutiouo 
tntoris, veluti si se in adoptioncm de- 
derit, legitima tantuin tutela perit; 
cetera? non pereunt. Sed pupil! i et 
pupilln? capitis deminutio, licet mi¬ 
nima sit, omnes tutelas tollit. 


4. When n tutor, by a enpitis demi- 
Hiitiu, loses his liberty or his citizen- 
sliip, his tutelage is in every case at 
an end. Hut, if he undergo only the 
least capitis deminutio, as when a 
tutor gives himself in adoption, then 
only legal tutelage is ended, and not 
the other kinds; but any capitis de¬ 
minutio of the pupils, oven the least, 
always puts an end to the tutelage. 


D. iv. 5. 7; D. xxvi. 4. 2. 

The tutela le(fitima belonged to the nearest of the aguati 
in right of his position in the family; but a tutor appointed by 
testament or by any special means had a charge committed to 
him personally, and his change of family could not alter this. 

The minima tleminutio cajatis suffered by the pupil would 
make him under the power of the arrogator; and as he would 
be no longer sui juris, ho could no longer have a tutor. 


5. Praiterca, qui ad cerium tempus 
testamento dantur tutores, finito eo 
deponunt tutelam. 

1). xxvi. 

6. Desiimnt autem tutores esse, 
qui vel removentur a tutela ob id 
quod suspecti \isi sunt, vel cx justa 
causa sese cxcirsant et onus adminis- 
trandu? tutehc deponunt, secundum 
ea qute inferius proponemu.s. 


5. A tutor, again, who is appointed 
by testament to hold office during a 
certain time, lays down his office 
when' the time is expired. 

1. 14. 3. 

3. They also cease to be tutors 
W’ho are removed from their officii on 
suspicion, or who excuse themselves 
on good grounds from the burden of 
the tutelage, and rid them8elve.s of it 
according to the rules wo will givo 
hereafter. 


1>. xxvi. 1. 14. 4. 

At the end of the tutelage the pupil could bring an action 
to make the tutor account {actio tutehii direr la) ; the tutor 
could bring one to procure indemnification for all losses be had 
sustained {actio tutehc cotttraria). In the same way there 
was an action against and in behalf of a curator for similar 
purposes {actio negotiorum gestorum directa vel contraria). 


Tit. XXIII. DE CUEATIONIBUS. 


Ma.scnli puberes ct feminn? viripo- 
tentes usque ad vicesimurn quintum 
annum complelum curatores acci- 
piunt; quia licet puberes sint,.adhuc 
tamen ejus oitatis sunt ut sua negotia 
tueri non possint. 


Males arrived at the age of puberty 
and females of a marriageable ago, 
receive curators, until they have com¬ 
pleted their twenty-fifth year; for, 
although they have attained the age 
of puberty, they are still of an age 
which makes them unfit to protect 
their own interests. 
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Gai. i. 197. 

The law of the Twelve Tables provided for the appointment 
of curators in the case of madmen and prodigals, but did not 
make any provision for the protection of young persons who 
liad attained the age of puberty. The first enactment on the 
subject, of which wo have any knowledge, is the /c’o; Platoria^ 
or, as it is often written, L<etoria, passed before the time of 
Plautus {Pseud, act 1. sc. 3), which, fixing the age of the 
perfecta a;fas at twenty-five years, provided that any one de¬ 
frauding a person under that age should be liable to a criminal 
prosecution and to infamy (Cic. de Nat. Dear. 3. 30 ; de Off. 
3. 15) ; and probably permitted the appointment of curators in 
cases where a good reason for the appointment was given. The 
preefor subsequently provided a remedy, which was a great 
protection to persons under twenty-five years who came before 
him, by directing, in all cases of fraud, a restitutio in intc- 
f/runi; tliat is, that the applicant should be placed exactly in the 
position in which he would have been had not the fraud been 
practised against him. Finally, Marcus Antoninus ordered that 
curators should be given in all cases, without inquiry, on the 
apiilicatiou of the pubes. This seems the most probable and 
consistent account of the mdtter, which has been the subject 
of much dispute among commentators. The chief authority 
is Julius Capitolinus, in Vita AI. Aurel. Anton, cap. 10, who 
says,—“ Ve curatorihus rero, quuni ante non nisi ex lege 
luvforia, vel propter lasciviani vel propter dementiam^ da- 
rentur ita statuit [A/. Antoninus~\ ut omnes adulti curatoreni 
acciperent non redditis causis. 

1. Danlur aiitcm curatores ab iis- 1. Curators are appointed by the 
dom inagislralibus, a quibus ot tu- same magistrates who appoint tutors, 
lores. Sed curator tostaincnto non A curator cannot be so appointed by 
dutur, sod datus confirmatur decreto testament, but if appointed, ho may 
piwtoris vel prnjsidis. be confirmed in Ids office by a de¬ 

cree of tho praetor or prtcses. 

Gat. i. 1. 198; D. xxvi. 3. 1. 3. 

The magistrates who appointed the curators were, therefore, 
at Home, tlio pree/eefus urhi or the prector; in the provinces, 
the pneses or municipal magistrate. (See Tit. 20. 4.) A 
curator could not be appointed by testament, because it was 
not certain that the adolescens w'ould require one. If he did 
require one, it was natural that the person named in the testa¬ 
ment of tho father should be selected by the magistrate as the 
most proper person. 

•J. Tlom iijviti adolosccnlps cuia- No ailoloscen I- obliged fo ro- 

tui'us non accipiunt, piwtcrquam in coivc a curator agaiLMl i is will, unless 
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litem; curator cnim et ad ccrtam in case of a law-suit, for a curator 
CAUsam daii potest. may be appointed for a particular 

sj^ecial purpose. 

J). xx\i. (I. 2. 6. 

A person who had attained the ago of puberty was not 
obliged to have a curator; but, practically, he was almost sure 
to apply for one, as it was piut of his tutor’s duty to urge him 
to do so (D. xxvi. 7. 5. 5), aud be could not, at the age of 
fourteen, be fit to manage bis own affairs. There were two 
other cases, besides that mentioned in the text, in whitdi a 
curator was given against the will of the adolescent for whom 
he was appointed. When a debtor wished to pay a debt owed 
to the adolescent (D. iv. 4. 7:^), or the tutor to settle his 
accounts with him (C. v. .31. 7), a curator was appointed to 
watch the interests of the adolescent, and thus to make the 
payment aud settlement indisputably valid ; for il‘ the adoles¬ 
cent were left to himself, the prtetor might, on suspicion of 
fraud, order a restitutio in intef/rum. The curator, once 
appointed, held his office until the adolescent attained the age 
of twenty-five ; but if an adolescent who had a curator was 
thought capable of managing his afl’airs, he might, by the 
special grant of the emperor, havfia dispensation {renin u'tnfis) 
from waiting for the full age ; but it was requisite, to obtain 
this, that a man should bo twenty, and a woman eighteen years 
of age. (D. iv. 4. 3 ; C. ii. 45.) 


a. Furiosi quoque ct prodigi, licet 
majore.i viginti quinque annis sint, 
taiuen in curatione sunt adgiiatoruni 
ex lege duodecim tabulamm; sed sc¬ 
lent Ivonifl' prd'fectus urbi vel prmtor, 
et in provinciis pnusides e.x. inqinsi- 
tioue cis curatores dare. 


S. Madmen and prodigals, although 
past thfi ago of twenty fi\e, are 
l»laced under the cui atorship of their 
ar/iuiti, by the law of the Twl'Ivo '^I’a- 
blt's. But ordinarily, after inquiry 
has been made into the circmn- 
stancos, curators are aiq)oiiiU;d for 
thorn, at Home, by the pnefect of the 
city or the pra-tor; in tlie provinces, 
by the jinfiirs. 


J '. xwi'. 10. 1. 

If the father of the person requiring a ciu’ator had died 
intestate, the nearest af/natus was the curator by the law of 
the Twelve Tables ; but if there was no atjtiatus, or only sonic 
one unfit for the office, the magistrate appointed a curator. 
(Theoph. Paraph.) If the person who required the curator 
was heir under his father’s testament, the agnati were excluded 
from their right of curatorship ex lege, and tlie magistrate 
appointed. (TJlp. lirg. 12. 3.) Tlie passage in Uljiiaii is too 
clear to admit a doubt that this was the law in his time, but it 
is not easy to see liuw the agnali were interested in the one 
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case less than in the other, unless we are to suppose that the 
paterfamilias making a testament in favour of the person 
re<|wiring a curator was considered as an expression of hi&wish 
to exclude the agnati from any concern with,t]ie inheritance, 
l^rohably, except in the case of a testament made by an as¬ 
cendant, the distinction did not apply, and an agnatus would 
be the legal curator of a person who had inherited under the 
testament of a stranger. 

-I. Sed ot luento caj^tih, et siirdis, 4. Persons who are of unsound 
et inulis, et qui peiqietuo uiorbo laho- mind, or who are deaf, mute, or sub- 
rniit, quill rebus suis sujiercsse non ject to any perpetual malady, since 
possunt, ciiratores daiiiU sunt. they are unable to manage their own 

afiairs, must be placed under cura¬ 
tors. 

D. xxvii. 10. 2. 

The word furiosi, that i.s, the mad as opposed to the im¬ 
becile, in the law of the Twelve Tables was taken strictly, and 
there was no legal curator for any one suflering under any otlier 
1‘orm of mental malady. 

.0. Intcnlum nutein et pupilli cura- 6. Sometimes even pupils receive 
tores acoipiuiit: ut puta si legitimus curators; as, for instance, when the 
tutor non sit idoiuiis, quoniam ha- legal tutor is unfit for tlfe office; for 
bciih tiitorein tutor dari non potest, a person who ah'eady lias a tutor 
Item SI testanienio datiis tutor, vcl a cannot have anotlier given him; 
piii'toro vol iir.Tside, idonciis non sit again, if a tutor appointed hy testa- 
ad adninnstraiionein, nec tameu frau- uient, or hy the pnetor or junest’s, is 
diili'iitor iicgolia adininisti'Ct, solet ci unfit to administer the afiairs of his 
curator adjnngi. Item in locum tii- pupil, although there is nothing frau- 
toriiin qui non in perpotunin, sod ad dulcnt in the way he administers 
tcnipus a tulcia cxcusantur, solcut them, it is usual to appoint a curator 
ciu'alures dari. to act conjointly with him. It is also 

usual to assign ciu'ators in the place 
of tutors excused for a time only. 

P. xxvi. 1. in ; P. xwi. 2. 27 ; P. xxvi. 5. 15 and 10. 

f!. Quod si tutor lulvcrsa vnlctudino (I. If a tutor is prevented b)' ill- 
vel alia necessitate impcditur quonii- ness or otherwise fiom administering 
nils nogotia piipdli ailnihnslr.sre pos- the allairs of his pupil, and his pupil 
sit, et pii))illus v(‘l absit vel infaiis sit, is absent, or an infant, then the 
quein veht iictorem, jioriculo ipsins prietor or prirses of tbo province will, 
tiilons, jinetor \el qui proviucirc pne- at tlio tutor’s risk, ajipoiut by decree 
ent, decroto coiistitiiel. any one wboiii the tutor selects to be 

the agent of the pupil. 

P. xxvi. 7. 24. 

This agent is to bo distinguislicd from a curator. He is 
merely a person wlio acts under tlic tutor, and for whom tho 
tutor is responsible. If tho pupil wore prc.sent, and past the 
ago of infancy, lio, with the authorization of tho tutor, could 
ajjpoint tho agent, and there would be no necessity for tho 
condrination of a magistrate; hence the w'ords et pupitlus vel 
absit vel iafans sit. 
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The uncertain duration of mental incapacity made the per¬ 
son entrusted with the case of one suffering under it be termed 
a curator, not a tutor; otherwise the sufferer might be as inca¬ 
pable of going through legal forms as an infant. An adoles¬ 
cent and a prodiyus could go through all the forms of law, and 
therefore there was no necessity, in their case, for the curator 
having an auctoritas. If they went through the prescribed 
forms, they w'ere legally bound, whether the curator consented 
or not; but unless the curator consented, the prtetor would 
always interpose and relieve them from any consequences that 
might be prejudicial ; and so they were not really bound, un¬ 
less with the curator’s consent. 


Tit. XXIV. DE SATISDATIONE TUTORUM VEL 

CURATORUM. 


Ne tamcn pupillorum papillanimve, 
et eonim qui qiuvvo in curatione snnt, 
negotia a curatoribus tutoribus\e 
consnmantnr vri tleininuantnr, curat 
pro'tor ut et tutores et curatoics co 
nomine satisrlent; Se«l hoc non est 
perpetuura; nam tutores testamento 
dati patisdare non cognntiir, quia 
tides eorum et diligentia ah ipso tes- 
tatore probata est. Item ex inquisi- 
tione tutores vel curatores dati satis- 
datione non onerantur, quia idonei 
clecti sunt. 


To prevent tho property of pupils 
and persons placed under curators 
being wasted or destroyed i*y tutors 
or curators, tiic pva-tor sees tlmt tu¬ 
tors and curators give securit\ against 
such conduct. But this is not ahvajs 
necessary; a testamentary tutor is 
not compelled to give security, ns his 
fidelity and diligence liave lieeii re¬ 
cognized by the testator. And tutors 
and curators appointed upon impury, 
are not obliged to give security, be¬ 
cause they linve been chosen as being 
proper iiersons. 


Gai. i. 199, ‘MO. 

A patron and a father, when tutors, were ordinarily, though 
not as a matter of right, exempt from the necessity of giving 
* caution. (D. xxvi. 4. 5. 1.) This necessity, therefore, only 
fell on tutores or curatores hyitimi, and those appointed by 
inferior magistrates; those appointed by higlicr magistrates 
being only appointed after inquiry, which rendered the giving 
of security needless. (See Tit. 20. 4.) The persons who be¬ 
came sureties (for the security demanded was always that of 
the guarantee of third persons) went through the form of Jide- 
jussio. The pupil or the person requiring a curator asked tho 
surety whether he guaranteed the safety of the property, Fide 
juhisne rent salvnm fore. And he answered. Fide juheo. If 
the pupil or adult could not go through the ceremony, his slave, 
.or, if he had no slave, a person appointed by the magistrate, 
went through the form for him. (See Bk. iii. I’it. JiO.) 
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Besides the guarantee taken for the fidelity of the tutor and 
curator, and the general liability of the whole of the tutor’s or 
curator's property to make good any losses incurred through 
their neglect, those entrusted to their care had a further pro¬ 
tection in the necessity under which the tutor and curator were 
to make an inventory of all the property of the pupil w person 
requiring a curator (C. v. 51.’13) ; and, after the publication 
of the 78th Novel, by the tutor or curator being obliged to pledge 
liimself by oath that he would act as a “ bonus jpaterfamilias" 


would act. (Nov. 78, cap. 7.) 

1. Sed si ox tpstamento vel inqui- 
sitione duo pluresvo dati fuerint, po¬ 
test unns nfl'erre satis de indemnitate 
pnpilli vel odolcscentis, et contotori 
vel concuratori prn’fcm ut solii^ ad- 
ministret, vel ut contutor satis ofFerena 
pra-ponatnr ei, ct ipso solus admini- 
stret. Ttaque per so non i)Otest pe- 
tore satis a eontutore vel concuratoro 
suo ; sod otferre debot, ut elpctioncra 
dot enntutori vol concuratori suo, 
ulrum velit satis accip»'re an satis- 
dare. tiuod si nemo eoniin satis 
oflerat, si quidem adscriptum fuerit 
a tostatore quis gcrat, ille gorere de- 
bet ; quod si non fuerit adscriptum, 
quern major pars olegerit, ipse gerere 
debet, ut cdicto prirtoris cavetur. Sin 
nutem ipsi tutores dissenserint circa 
eligondnm cum vel oos qui gerere 
dobent, piM’tor partes suas interpo- 
iiore debot. Llem ct in phiribus ex 
inqiiisitiono datis probandiim cst, id 
est, ut major pars eligero possit, per 
quom admiuisti'atio ficrct. 


1. If two or more are appointed by 
testament, or by a magistrate, after 
inquiry, as tutors or curators, any of 
them, by offering security for the in¬ 
demnification of the pupil or adoles¬ 
cent, may be prbferrcd to his co-tutor 
or co-curator, so that he may either 
alone administer the property, or 
may oblige his co-tutor or co-curator 
to give security, if he wishes to ob¬ 
tain the preference and become the 
solo administrator. He cannot di¬ 
rectly demand security from bis co- 
tutor or co-curator; he must offer it 
himself, and so give his co-tutor or 
co-curator the clioice to receive or to 
give security. If no tutor or curator 
offers security, tlie person appointed 
by tlie testator to manage the pro¬ 
perty, shall manage it; but if no such 
person be appointed, then the admi¬ 
nistration will fall to the person whom 
a majority of the tutors shall choose, 
es is provided by tlie praitorian eijict. 
If the tutors disagree in their choice, 
the pnetor must interpose. And in 
the same way, when several arc ap¬ 
pointed after inquiry by a Magistrate, 
a msyority is to determine who shall 
administer. 


D. xxvi. 2. 17. 10. 1; D. xxvi. 7. 3. 1. 7, 8, 9. 

As it was generally most convenient tlmt one tutor alone 
sbonkl act, although all continued responsible (D. xxvi. 7. 3. 
2. n), it was necessary that the tutor who did act, tutor one- 
rarius (opposed to tutores honorarii, those who did not act), 
should give security to the co-tutors. If he did not, lie could 
bo compelled by the means described in the text, either to do 
so or to allow some other co-tutor to take bis place. Some¬ 
times tho tutelage was apportioned by the magisirate among 
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the different tutors, and each had a separate duty to perform, 
for which Jie alone was responsible. (D. xxvi. 7, 3. 9.) 


Sciendiun autem est, non solum 
tutores vel curatores pupillis vol 
adultis ceterisque personis ex ad- 
niinistratione rcrum teneri; sed 
etiam in eos qui satisdalionem acci- 
piunt, subsidiariam actionem* esse, 
qu<e ultinmm eis pnesidium possit 
adferre. Subsidiaria autem actio in 
eO’> datur, qui aiit oinnino a tuloribus 
vel curatoribus satisdari non ciiia- 
vemnt, aut non idouee passi sunt 
caveri. Qua* quidcni, tarn ex prn- 
dentium responsis quam ex consti- 
tutionibns iiuperialibus, etiam in 
heredes eoruin extenditui*. 


3. It should bo obsei-ved that it is 
not only tutors and curators who are 
responsible for their administration 
to pupils, minors, and the other per¬ 
sons Ave have mentioned, but, as a last 
safeftnard, a subsidiary action may be 
brought against the magistrate wlio 
has accepted the security as sulBcient. 
The subsidiary action may be brought 
against a magistrate who has wholly 
omitted to take security, or lias taken 
insufficient security; and the lialuiity 
to tills action, according to the re¬ 
sponses of the jurisprudents, as ivell 
as the imperial constitution, extends 
also to the heirs of the magistrate. 


D. xxvii. 8. 1. 11, 13. -1. 6. 

The heirs of tlie magistrate were only liable where the neg¬ 
ligence of the magistrate had been very great. (1). xxvii. 8. 0.) 


3. Quibus constitutionibus ct illud 
exprimitur, ut nisi caveant tutores 
vel curatores, pignoribus cajitis coer- 
ceautur. 


3. The same constitutions also ex- 
jiressly enact, Unit tiiturs and cura 
tors vho do not give secnrili, may bo 
compelled to do so by seizure of their 
goods as pledges. 


C. V. 35. 3. 

The magistrate would order a portion of their property to 
he seized, and retained until they gave security. (TnKoriiir.. 
Paraphr.) 


4. Ncque autem pnefectus iirbi, 
neque pruUir, neque prtvses pro- 
vinene, neque quis alius cui tutores 
datidi jus est, hac actione tonebitiir; 

e.xigero sulent. 


4. Neither the prafoct of the city, 
nor tlie pru tor, nor tlie jirtrscs of a 
lirovince, nor any other magistrate to 
whom tlie appointment of tutors ^ 
longs, shall be liabli* to tliis ncti'm, 
but only those magistrates whose ordi¬ 
nary duty it is to exact the security. 


D. xxvii. 8. 1. 1. 

The words of the text, which arc borrowed from Ulpian, arc 
not strictly correct when applied to the title of Justinian ; as 
under his system tlie municijtal magistrates, whose business it 
was to take security, could in some cases appoint tutors. (Tit. 
20 . 6 .) 
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Tit. XXV. DE EXCUSATIONIBUS TUTOBUM VEL 

CUBATOBUM. 


Tutors and curators are excused 
on different grounds; n)ostfre( 5 ^uently 
on account of the number of their 
children, whether in their power or 
emancipated. For any one who at 
Kome lias three children living, in 
Italy four, or in the provinces five, 
may be excused from being tutor or 
curator as from other olhees, for the 
ofilce of both a tutor and a curator is 
considered a public one. Adopted 
children will not avail the adopter, but 
though given in adoption are reckoned 
in favour of their natural father. 
Grandchildren by a son, when ^hey 
succeed to the position of their father, 
may bo reckoned in the number, but 
not grandchildren by a daughter. It 
is only those children who are living 
that can be reckoned to excuse any 
one from being tutor or curator, and 
not those wlio are dead. It has been 
questioned, however, whether those 
wlio have perished in war ma^ not be 
reckoned; and it lias been decided, 
that those who die in battle may, but 
they only, for glory renders thoso 
immortal who have fallen for their 
coiinUy. 

]). xxvii. 1. ‘-1. U, it’C.; D. xxvii. 1. It^. 

It was considered a matter of public policy that tutors or 
curators should act when tlicir assistance was necessary, and, 
therefore, those who wore appointed were obliged to accept tho 
odico, unless they could establish any valid reason for being 
i;x(|[ised. 'rhis Title gives a number of grounds on which a 
])crson a]>pointcd tutor or curator was excused from holding tlie 
olhco. These grounds of excuse may be classed with tolerable 
accuracy under three licads—1. The discharge? of some public 
duty (pr. and paragraphs 1, 2, 3. 14, 16); 2. Being in a posi¬ 
tion adverse to tho pupil or adult (paragraphs 4. 9. 11, 12. 

10); 3. Being incom])ctont to sustain the burden of the office 
(paragraplis 6, 6, 7, 8. 13), 

Jt was tho Iej' Papin Popptca that first introduced exemption 
on tlio ground of the number of tho children. 

Gran del) il droll by tho daughter wore not reckoned, as, other¬ 
wise, tlioy would have boon reckoned by two dittoroi.t persons, 


Kxcusantur antem tutores vel cura- 
torea variis ex caiisis, plorumquo 
autom propter liheros, sive in po- 
testate siiit, sive emancipati. Sienim 
tres libei’os sui)f'rstitos Honin' qnis 
hiihoiit, vol in Italia qiiatiior, vel in 
provincii'i (luinquo, a lulclu vel cura 
jiotest exiMisari, oxcmplo ceterorum 
luiinoriun ; nam ot tutelam vel ciiram 
plat'uit puhlicnni niiinns esse. Soil 
uiloptni liberi non probUnt, in adop- 
tioiu’in nnlcni iluti natiirali iiatri pro- 
siint. Jtoni iii.'potos ex lilio prosunt, 
lit 111 loi'uni ](a(ris bncceihint; ox fiha 
non profiiint. Filii autem suiiorstites 
taiituni ail tutoko vt'l riino mnneris 
exensdtionem prosunt; ilofnncti non 
prosunl. Soil si In hello iiniissi sunt 
qiia silum ost an prosint'’ I’U constat 
eos solos piotlesho, qui in acio nmit- 
tiiiitiir; bi enim qui pro ropublica 
ooi'iilorniil, in pcrpotuiim per gloriam 
vivcre lutelligiinlur. 
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their maternal grandfather and their paternal father or grand¬ 
father. 


1, Item divus Marcus in semen- 
stribus rescripsit, eum qui res fisci 
administrat, a tutela vcl cura, quam- 
diu administrat, excusari posse. 


1. The Emperor Marcus declared 
by rescript in his Senirslria, that a 
person engaged in administering the 
property of tlie fiscal department is 
excused from being tutor or curator 
while his administration lasts. 


D. xxvii. 1. 41. 

Augustus and Tiberius held a council of senators every six 
mouths for the discussion of affairs (Sukt. Ju//. -‘io) ; and we 
gather from the text that the practice was also adopted hy 
Marcus Aurelius, who published the records of the councils 
under the name of semestria. 


2. Item qui rcipublicie causa ab- 
sunt, a tutela vcl cura excusantur. 
Sed et si fuerint tutores vel curatores, 
delude reipublicic causa abesse co'po- 
rint, a tutela vel cura excusantur, 
quatenus reipubliciu causa absunt, ct 

interea curator loco eorum datur. 

■ 

Qui si reversi fuerint, recipiunt onus 
tutel.*!’: nam nec •aniii habent vaca- 
tionera, ut Papinianu** libro quinto 
responsorum rescripsit; nam lioc 
spatium habent ad novas tutelos 
vocati. 


2. Persons absent on the servicn 
of the state are excused from being 
tutors or curators; and if tliosc wlio 
Lave already been appointed either 
as tutors or cuiators, should after¬ 
wards be absent on the public ser¬ 
vice, they arc excused during tbcnr 
absence, and meanwliile curators are 
appointed in their place. On their 
return, they must again take, upon 
them the burden of tutelage; and, 
according to I*apinian’s opinion, cx 
pressed in the fifth book of bis 
answers, are not entitled to tlie ])ri- 
vilege of a year’s vacation, winch is 
only allowed them when they are 
called to a new tutelage. 


D. xxvii. 1. 10. pr. and 2. 

The meaning of tlie text is that, if they had commenced 
holding the office of tutor before their absence, they were 
obliged to resume it immediately on their return. If, when 
they returned, a new tutblage was imposed oh them, they might 
delay for a year to enter on its duties. 


8. Kt qui potestatem habent ali- 
quam, se excusare possunt, ut divus 
Marcus rescripsit; sed emptam iute- 
1am dcserero non possunt. 


3. By a rescript of the Emperor 
Marcus, all persons invested with 
magisterial power may excuse them 
selves; but they cannot abandon the 
oifico of tutor, which they have 
already undertaken. 


D. xxvii. 1.17. 5. 

Qlit potestatem ahquam habent; i, e. all magistrates, in¬ 
cluding local mjagislratcs. 
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4. Item propter litem quam cum 4. No tutor Or curator can excuse 
pupillo vel adulto tutor vel curator himself by alleging a law-suit with 
hiibet, exensare nemo se potest, nisi the pupil or adult; unless the suit 
forte do omnibus bonis vel hereditqte embraces the whole of the goods, or 
controversia sit. the property, or is for an inheritance. 

D. xxvii. 1. 21. 

Justinian afterwards, in the 72nd Novel (c. 1), decided that 
no creditor or debtor of the pupil or adult should be allowed to 
become tutor or curator. 

Ti. I (cm tria onera tutehn non ad- 5. Three tutelages or curatorships, 
fpctatic vel j-ura* pra'stant vacationein, if unsolicited, serve as an excuse 
qiianidiu administrantur: ut tamon from filling any other such office, 
pliirium pupillorum tutcln, vel cura while the holder continues to dis- 
oonimdem Itoiiornm, veluti fratrum, charge the duties. But the tutelage 
pro una computetur. of several pupils, or the curatorship 

of an undivided property, as where 
the pupils or adults are brothers, is 
reckoned as one only. 

D. xxAui. 1. 3.15. 15. 

fi. Sod et propter paupertatem cx- C. Poverty also is a sufficient ex- 
cusationern tribui tarn divi fratres cuso, when it can be proved such as 
fpiuiu i)er so divus Marcus rescripsit, to render a man incapable of the 
si <pns iinparem so oneri injuncto burden imposed upon him, according 
possit docore. to the rescripts given both by the im- 

pcnal brothers together, and by tlie 
Emperor Marcus singly. 

P. xxvii. 1. 7. 

IMarcus Aurelius Antoninus and Lucius Vorus were the divi 

fratres. 

7. Item propter adversam vale- 7. Illness also, if it prevent a man 
tudiiicm, propter quam nec suis from superintending his own aifairs, 
quidom negotiis interosse potest, ex- afibrds a ground of excuse, 
eusatio locum habet. 

H. Similiter cum qui literas ncsci- 8. So, too, a person who cannot 
rot, excusandum csso divus Pius read, must be excused, according to 
rescripsit; qimmvis et jmperiti litora- the rescript of Uie Emperor An- 
riun possunt ad administrationem toninus Pius, but persons who can- 
negotiurum sufficere. not read are sometimes considered 

capable of administering. 

D, xxvii. 1. 0. JJ). 

The magistrate would have to decide whether the property 
was so small, and the position of the pupil or adult so humble, 
that this ignorance would bo no bar. 

0. Item si propter inimicitias oli- 9, If it is through enmity that the 
quern testamento tutorem pater do- father appoints by testament any one 
derit, hoc ipsuni prirstat ei excusa- as tutor, this circuni.^fsnce itself will 
tionem : sicut per contrarium non afford a sufficient excus.-'; just as on 



158 


Lin. T. TIT. XXV. 


exciisantur, qni se tittelam adminiM- 
traturos gatri pupUlorum promisorunt. 


the otlier hand, they who have pro¬ 
mised the father of tlie pnpils to till 
tlio office of tutor, cannot he excused. 


D. xxvii. 1.1>. 17. 


10. Non esse admittendam oxcusa- 
tionem ejus qui hoc solo iititur, quod 
ignotus paUi pupillorum sit, divi 
fratres rescrips erunt. 


10. That the tutor was unknown to 
the fatlier of a pupil is not of itself 
to bo admitted as a sufficient excuse, 
as is decided by a rerfcnj>t of the im¬ 
perial brothers. 


P. xxvii. 1. 15. 11. 


11. Tnimicitia’ quaa quis cum patre 
pupillorum ncI adultorum exorcuit, 
si cai)itales fuenint, nec rcconciliatio 
inter\enit,a tutcla vel cura solcnt e.x- 
cusare. 


11. Enmity against the father of 
the pupil or adult, if of a dtuidly 
character, and no reconciliation lias 
taken place, is usually considered ns 
an excuse from being tutor or em'a- 
lor. 


P. xxvii. 1. 0. 17. 

12! Item qui status controveisiam 12. So, too, lie whose lias 

a pupillorum patre passus csl, ex- been called in question bv the fatlicr 
cusatur a tutela. of the pupil, is excused from tlie 

•office of tutor. 

That is, if tiio deceased has attempted to show tliat the 
person a 2 )pointed tutor was a slave. 


1.1. Item major septuaginta annis 
a tutela vel cura excusare so potest. 
Minores autem viginti qiiinque annis 
olira quidem excusahantur. A nostra 
autem constitntione prohihentur ad 
tutelam vel curarn adspirare, adeo ut 
nec excusatioriis opus fiat, (jua con 
stitutionc cavetur ut ncc piipillus ad 
legitimam tutelam vocetur, nec adul- 
tus; cum erat incivile, cos qui alicno 
auxilio in rebus suis administrandH 
egcre noscuutur, ot aliis reguntur, 
aliorum tutelam vel curara subire. 


T). xxvii. 1. 2. 10. 

14. Idem et in milite observandum 
est, ut ncc volens ad tutelui onus ad- 
mittatur. 

1.0. Item Ilorriic grammatici, rhe- 
toros et medici, et qui in patria sua 
id exercent et intia numerum sunt, a 
tutela vel cura habent vacutiouem. 


12. Persons above so^cnty yeni*s of 
age may be excused from being tutors 
or curators. I’crsons under tin* ago 
of twenty live were formerly cx<-uscd, 
but, by our constitution, they are 
now prohibitetl from aspiring to lliese 
offices, so that excuses are beconio 
unnccessarj’. This constitution [iro- 
vides that neither pupils nor lulnlts 
shall be called to a legal tnti-lngc. 
For it i.s absurd that jiersons, uJio 
are themselves governed, ami are 
known to need assistance in the ad 
ministration of tlieir own ajlairs, 
sliould become the tutors or ciirators 
of others. 

7 ; 0. V. 10. .5. 

14. I’ho same rule holds good also 
as to military persons. They cannot, 
even though Diey wish it, he admitted 
to the office of tutor or curator. 

1.5. (Iramraarians, rhetoricians, and 
physicians at Home, ami tliosc also 
who e.\'ercise .such profossioiis in their 
own country, and are within the num¬ 
ber authorl/cd, arc oxeraptod from 
being tutors or curators. 
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D. xxvii. 1. 0.1. 

It was Antoninus Pius who fixocl the number which each 
city was to have. (D. xxvii. 1. 6. 1.) The largest provincial 
city was not allowed to have more than ten physicians, five 
grammarians, and five rhetoricians. 

Philoso 2 )hcrs were also excepted (17. xxvii. 1. 6. 5); jiiris- 
I)rudents who were members of the council of the emj)eror 
(xxvii. 1. 30); and all clcrici. (C. i. 3. 52.) 


10. Qui autem vult so cxcusare, si 
plurcs babeat excusationes et de qui- 
bus(lani non probaverit, aliis uti intra 
tenipoi’a non probibetur. Qni aulum 
e.xrnsaro se volnnt, non appellant; 
sed intra dies quinquaginta continuos 
ex qiii) cognoverunt, oxcusare sc de- 
bent, oiijusciimqnc generis sniit, id 
cst, qualitercuinque dati fncriiit tu- 
toros, si intra oentcsiTimm la])idem 
sunt nb eo loco nbi tutorcsdati sunt; 
si vero ultra contesiiuum Inibitant, 
dinunierationc facta viginti inillium 
dinrnorum et arnplius Irigintadienuu. 
Quod tamoM, ut Sciv\oIa diccbat, sic 
delict ciiniputari nu minus suit quain 
quinquaginta dies. 


10. If a person wishes to excuse 
himself, and has several excuses, 
even supposing some are not ad¬ 
mitted, there is nothing to prevent 
his employing others, provided he 
does so within the proscribed time. 
Those who wish to excuse themselves 
are not to appeal, hut whatever kind 
of tutors they may be, that is, how¬ 
ever they may liave been appointed, 
must offer their excuses within the 
fifty days next after they have known 
of their appointment, if' they are 
witliin a Imndred miles of the place 
wlien they were appointed. If they 
are at a greater distance tlicy are 
allowed a day for every twenty miles, 
and thirty days besides ; hut the time 
should, as Sca'vola said, bo so cal¬ 
culated us never to be less than fifty 
days in the whole. 


1). xxvii. 1. 21.1. 1:1.1. 9. 

If he lived anywhere within four hundred miles, he would, 
reckoning a day lor each twenty miles, and thirty days besides, 
fall short of fil'ty days, and therefore the rule was laid down as 
stated in the concluding sentence of the text. If he did not 
excuse himself within the aj) 2 )ointcd time, he could not after¬ 
wards esenpn the charge. 

Died continui are opposed to dies utiles, the days on which 
legal business could be done ; dies continui meaning the next 
days, of wliatevcr kind. 


17. Datus autem tutor ad univer- 17. The tutor who is appointed is 
sura pati’imoniuin datus esse creditur. considered as appointed for tlie whole 

, patrimony. 

I). xxvii. 1. 21. 2. 

The tutor was appointed for tho whole patrimony; hut if it 
was situated in very different parts, he might apply to have 
otlicr tutors apiioiuted to act in tho different localities. (P- 
xxvii. 1. SI. S.) 
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18. Qui tutolam alici\jas gessit, in- 
vitus curator ejusdetn fieri nou com- 
pellitur: in tautum ut, licet pater- 
I'amilias qui testamento tutorom dedit, 
adjecerit se eumdera curatorom dare, 
tamen inv^tum eum curam suscipere 
non cogendum divi Scverus et Anto¬ 
ninus rescripseruut. 


18. A person who lias discharged 
the oflice of tutor is nut cnnipellcd 
against liis will to become the curator 
of the same person; so much so, tliat 
although the father, after appointing 
' B tutor by testament, adds that he 
also appoints the same person to be 
curator, the person so appointed if 
unwilling cannot be compelled to take 
tlie offlee of curator; so it has been 
decided by the rescript of the Empe¬ 
rors Severus and Antoninus. 


It is Antoninus Caracalla who is here meant. 

19. lidem rescripserunt, mavitum 19. The same emperors have dc- 
U'wOri susv curatorem datura excusare cidetl hy rescript, that a Imsbaiid ap¬ 
se posse, licet sc iramisceat. pointed as curator to his wife may 

excuse himself from iho ofRce, e\cri 
after he has intcnnedddled with her 
atlairs. 

D. xxvii. 1. 1. 5. 

The husband not only might excuse liimself from the cura- 
torship of his wife, but in the time of Justinian he could not 
fill the office (C. V. .‘U. 2.); neither could the wife’s curator 
marry her. (C. v. 0.) 

It was the general rule that a tutor or curator who inter¬ 
meddled w'ith the affairs of the pupil or adult renounced the 
right of offering excuses. 

yo. Si quis aulom falsis allogationi- 20. Any one who has succeeded by 
hus excusationem tutelic meruit, non false allegations in getting himself 
est liberatus onere tutelar. excused from tlie office of tutor, is 

not thereby discharged from the bur¬ 
den of the office. 

1). xxiil. 2. CO. 


Tit. XXVI. DE SUSPECTIS TUTOIVIBUS VEI. 

CURATORIBUS. 


Sciendum est suspecti crimen ex 
lege duodecim tabularum descondcre. 

‘ D. xxvi. 

1. Datum est autem jus removendi 
tutores sospectos Roma’ prictori, et 
in provindis prtesidibus eorum et 
legato proconaolis. 

D. xxvi. I 


The right of accusing a fluspected 
tutor or curator is derived from the 
law of the Twelve Tables. 

10 . 1 , 2 . • 

1. The power of removing sus¬ 
pected tutors belongs at Komo to tho 
prmtor; in tho provinces to the 
prtpxidfs, or to tho legate of the pro- 
consul. 

[). 1. 3, 4. 
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2. Ostendimus, qui possint do sus- 
pccto cognosccre; nunc videamuH qui 
suspecti fieri possint. Kt quidem 
oinncs tutorcs possunt, sive testa- 
mcntarii siiit sive non, sod alLerius 
generis tulores ; quare et si legilimus 
sit tutor, accusari poterit. Quid si 
patronns ? Adlnic idem erit discen- 
diiin : duininodo nieminerimus famm 
patron i piircendum, licet ut suspectus 
reniofus fiicrit. 


2. Wc have shown what magistrates 
may take cognizance of suspected 
persons: let us now inquire, what 
persons may become suspected. All 
tutors may become so, whether testa¬ 
mentary, or others ; thus even a legal 
suitor may be accused. But what is 
the case with a patron ? He, too, may 
be accused; but we must remember, 
that his reputation must be spared, 
although he be removed as suspected. 


The descendants could not bring an action to which infamy 
attacliO(l against an ascendant. They and the libertus could 
only call for the interference of the law to protect their pro¬ 
perty, not to punish the tutor with infamy. (D. xxxvii. 15. 6.) 
iAud in the case of all legal tutors it was customary, except 
in very had cases, not to remove them, but to join a curator 
with them. (J). xxvi. 10. 0.) fatme jtarcendum is meant 
that tlie giounds of the decision for their removal w^ere not to 
be expressed. 


- -‘1. (.‘onst’qiions ut videanius, 

qui pussuiit siispcctos postul.are. Et 
scjciidiim cst quasi luiblicam c.sse 
biuii’ actioiu’ni, hoc est, oiiinilms pa- 
terc. Quiiiimo ct miiliercs admit- 
tiintur cx x'oscnpto divonim Severi ct 
Aiitoiuni, sod ca- sola- ijua' ])ietHtis 
lu'cessitudine ducta- lul hoc proccdiint, 
ut pula mater; nulrix quoque ot avia 
possunt, potest et soror. Sed ct si 
qua aim miilier fuerit, ciijiis prietor 
perpensam pietatem iiitellexerit non 
sexiis M'recuiidiam cgrcdieiitein, sed 
pielato prodiu’tiim non continerc in- 
Junnm puinlloruin, adinittet earn ad 
ticcusnlioncin. 


3, Let us now inquire, by whom 
suspected persons may he accused. 
Now an accusation of this sort is in 
a ineasuro public, that is, it is open to 
all. Nay, by a rescript of the Em¬ 
perors Severus and Antoninus, even 
women are admitted to be accusei’s; 
but only those who are nuluced to do 
so tlwough feelings of ntfection, as a 
•mother, a nurse, or a grandmother, 
or a sister, who may all become ac¬ 
cusers. But the prictor will admit 
any other woman to make the accusa¬ 
tion, in whom he recognizes a real 
affection, and who, without overstep¬ 
ping tlie modesty of her sex, is im¬ 
pelled hy this affection not to endure 
the pupil suffering hoi'in. 


D. xx\i. 10. I. ti, 7. 

1’h(‘ action is called quasi puh/iru, because on the one hand 
it had tin? private object of securing the pupil’s interests, and 
on the other had, like public actions, criminal consequences, 
and might he brought hy a person not interested in the private 
result. 

Women, ns n general rule, could not institute public actions. 
(D. xlviii. 2. 1.) 

4. Impuheves non possnnt tutores 4. No person below the ago of 
siios snspoctos postnlare; puhores puberty can bring accusation 
aut.om curatoras sues ex consilio ne- against his tutor as nii- nected : but 
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cessarioriim suspectos pos!;ant ar- 
guere, et ita diva Sevcrus et Antoninus 
rescripserunt. 


D. XXvi. 

5. Suspectus aiitem est, qni non ex 
fide tutelam gerit, licet solvetido sit, 
nt Julianus quoque rescripsit. Sed 
et anteqiiam ineipiat tntelam gercro 
tutor, nosse entn quasi suspeclum 
removeri idem Julianus rescripsit, ot 
secundum eum constitutum est. 


those who have attained that age ma\, 
under the advice of tJjeir near n‘I.a- 
tions, accuse their cimators. Sucii is 
the decision given in a reserqit of the 
Emperors Sevcrus and Antoninus. 

10. 7. 

5. A tutor is suspected who does 
not faithfully execute Ins trust, al¬ 
though perfectly solvent, as Julian 
writes, who al.so thinks tlmt oven be¬ 
fore he enters on his oflVco, a tutor 
may be removed, as suspected ; and 
a constitution has been made in ac¬ 
cordance with this opinion. 


D. xxvi. 10. 8. 

Ulpian says that a tutor could not he st/spec/i/s before he 
entered on his office, tmd that if there were any reason to think 
him an improper person beforehand, tlie magistrnte would for¬ 
bid him to assume the administration. (D. xxvi. 10. 3. 5. and 
IS.) Justinian decides in opposition to this. 


6. Suspectus antem remotus, si fi. A snspected person, if removed 

quidem oh dolum, famosus est j si ob on aceount pf frniul, is iiifumous, hut 
culpam, non aequo. not if for neglect only. 

C. V. 40. 0. 

For the meaning of the word infamia see lutrod. sec. 4H. 

7. Si quis autem suspectus postu- 7. If an action is brought against 

latur, quoad cognitio finiatiir, inter- - any one as suspected, his admmistra- 
dicitur ei administratio, ut Papiniano tion, according to T’apinian, is siis- 
risum est. pended, while the accusation is pend¬ 

ing. 

I), xlvi. 3. 14,. 1. 

8. Sed si siispecti cognitio suscepta 8. If a process is commencod 

fuerit, postea(j[ue tutor \el eurntor against a tutor or curator, «s sus- 
decesserit, extinguitur suspecti cog- pected, and he dies while it is going 
nitio. on, the process is at an end. 

D. xxvi. 10. 11. 

The action to force the tutor or curator to give in lii.s ac¬ 
counts would he brought against the heirs of the tutor or cura¬ 
tor. But the smpecti cognitio could not, as its object was to 
remove the tutor or curator, not to recover money from him. 


Si quis tutor enpiam sui non 
faciat ut alimenta pupillo decernantur, 
oavetar epistola divcMrum Severi et 
Antonini, ut in possessionem bono- 
rum ejos pupillus mittatur; et quie 
mora deteriora futura sunt, data cura- 


9. If a tutor fails to appear, that 
a certain amount of maintenance 
may be fixed on for his pupil, it is 
provided by a rescript of the Emperors 
Severus and Antoninus, that the 
pupil shall be put into the possession 
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of the effects of the tutor, and that 
after a curator has been appointed, 
those things, which are perishable, 
may be sold. Therefore a tutor, who 
does not afford maintenance to his 
pui»il may bo removed, as suspected. 

D. xxyi. 10. 7. 2. 

Tlie praetor generally determined the amount to be annually 
expended on the maintenance and education of the pupil (the 
word nUmenta must be taken very widely), when it was not 
determined by the testament of the father. The tutor had 
t])tn’eforc to attend before the magistrate to state what amount 
the ibrtune of the jjiipil would bear. 

Dato cifratore, i. e. a curator given for this particular pur¬ 
pose only. 


tore distrahi jubentur. Ergo ut sus- 
pectus removeri poterit, qui non 
pra'stat alimenta. 


10. Sod si quis priosens negat 
propter inopiaiti alimenta non posse 
decerni, si lioc per mendaoiinii dicat, 
reniittenduin cum csso ad privfeetum 
urbi puiiiendum placuit: sicut illo 
remittitur, qui data pecunia minis- 
tori urn tutelm redoniit. 


]o. But if the tutor appears, and 
intuntains that no certain amount of 
maintenance can be fixed in conse¬ 
quence of the smallness of the pupil’s 
estate; if be says this falsely, he 
shall be handed over to the prefect 
of the city, to be punished, just as a 
person is handed over who has pur- 
cliased a tutelage by bribery. 


J). XXvi. 10. ■‘1 l.'i. 

The praftor had no criminal jurisdiction, and therefore per¬ 
sons were sent for ])unishmeiit to the pncfectua ttrbis. (13. i. 
12. 1.) In ihe provinces the pneses could punish, as well as 
remove, the tutor. 


11. Libortus quoque, si fraudu- 
lenter tutehim filiorum vel nepotum 
patroni gessisso probetur, ad priefec- 
tum lu-bis n'mittitur puniendus. 

1). xxvL 

1^2. Novissimo sciendum est, eos 
qui frandulentcr tiitelam vel ouram 
administrant, etiamsi satis offerant, 
reniovendoa a tutcia; quia satisdatio 
tutoris propositum malovolum non 
mntat, sed diutius grassandi in ro 
familiari facultatern prastat. 


11. Also a freedman, who is proved 
to have been guilty of fraud, when 
acting os tutor to the son or grand¬ 
son of Ilia patron, is handed over to 
the prefect of the city to bo punished. 

10 . 2 . 

12. Lastly, it must be known that 
they who are guilty of fraud in their 
administration, must be removed, al¬ 
though they olfor sufficient security. 
For giving security mokes no cliange 
in the malevolent purpose of tlio 
tutor, but only procures him a longer 
opxiortunity of injuring the estate. 


D. xxvi. 10. r». fl. 

A person is considered thus open to suspicion whose general 
character and coiiduot warrant the suspicion. J5nt a zealous 

.^i 2 
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and honest man, ns we learn in the next paragraph, is not to 
be removed on suspicion, because lie is poor. 


19. Snspeclmn enim eiim putaimis, 
_qui niorilnis talis est ut ‘^uspeclus sit. 
Knim vero tutor vel curator, qiianivis 
pauper est, fidelis taiuen ct diliycns 
removendus non est quasi suspcctus. 


13. We also deem every man sus¬ 
pected, whose conduct is sucli that 
we eaiuiut but suspect him. A tutor 
or curator who is faithful and dili¬ 
gent, is not to be removed, as a sus¬ 
pected person, merely because lie is 
poor. 


D, xxvi. 10, 8. 



LIBER SECUNDUS. 


Tit. J. DE DIVIStONE REEUM ET (JUALITATE. 

Having treated in tlic first book of the law of persons, the 
Institutes no.w proceed to treat of the law of things —that is, 
they pass from persons who exercise rights to things over which 
rights are exercised. Kights may be divided into those which 
we have in or over things as against all the world, and those 
which we have against pai’ticular persons. (See Introd. sec. 61.) 
The second book of the Institutes, and the first portion of the 
third, treat of the former class, and of the mode in which they 
are acejuired. 

The most proper mode of treating the law of things would 
be, perhaps, first to inquire of what divisions things themselves 
are susceptible; next, to divide rights in things {jura in re) 
according to tlu*, extent of the right; and lastly, to treat of the 
mode in which those rights are acquired. To a certain extent 
this mode of dividing the subject is-adopted in the Institutes, 
but not very distinctly or expressly. Things themselves may 
be divided, generally, by making the basis of division either the 
relation in which they stand to persons, or something inherent 
in the nature of the things. Things divided in the first way 
may be subdivided according as they are the subject of the 
rights of all men or no men on the one hand, and of particular 
men on the other, the latter class receiving modifications ac¬ 
cording to the character in which particular men hold them. 
This division of things is treated of in the first sections of 
this Title. The most prominent distinction inherent in things 
is that of things corporeal and things incorporeal, and this is 
treated of in the second Title. There are other divisions of 
things (see Introd. secs. 52-60) which are alluded to in the 
Institutes, but not expressly noticed. 

A person may have the whole sum of all rights over a thing 
when in lioman law he was said to have the domitiiun. These 
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rights of the dominus were summed up in the jus uteudi, that 
is, making use of the tiling; the jus fruendi, that is, reaping 
the fruits and profits; and the jus ahutendi, that is, consuming 
the thing, if capable of consumption. Or any quo of the jura 
in rem may be separated from the rest and enjoyed by different 
persons. (See Introd. sec. (U.) These fragments of the 
dominium, called servitudes, are treated of in the third and 
three following Titles. Or a person may have a right over a 
thing in Jie ownership of another, limited by the extent to 
which he has a claim against the owner, as a creditor has over 
the thing given him in pledge as a security for the debt, 'riiis 
right, generally termed in Roman law the jus fUfjuoris, is not 
spoken of expressly in the Institutes, but a brief sketch of the 
law on the subject will be found in the conclusion of the notes 
to the filth Title. 

I'lie Institutes then recur to the modes by wliich the owner¬ 
ship in things is acquired, and the subject is divided according 
as ownership is acquired in a particular thing, or in a uui- 
versitas rrruui, that is, the aggregate of rights possessed by a 
particular person. Two of the principal modes of acquiring 
particular tilings, occupation, that is, being the first person to 
appropriate an unappropriated thing, and tradition, that is, the 
owner handing over the thing to another person \Aith the in¬ 
tention of transferring the ownership, and the transferee re¬ 
ceiving the thing wiili the intention of becoming owner of it, 
have been treatixl of in the first 'I’itle as also have the subordinate 
modes of accession, when an inferior thing is acquired by the 
owner of a more important thing, and specification, when a new 
thing is created, and belongs to the creator. In the sixth 'J’itle, 
anotlier mode of acquiring particular things is treated of, that 
of usucapion, the process by wliicli the law attached the legal 
ownership after a certain length of possession. The scveiilb 
Title treats of certain eases in which gift might be looked on 
ns a different mode of conferring ownorsbiji from tradition. 
Ihis ends the discussion of tlic modes of acquiring the owner¬ 
ship in particular things. The eighth and ninth 'I’itics speak 
of certain restrictions on alienation, and of one person ac¬ 
quiring ownership through other persons. In the tenth Title, 
the Institutes proceed to discuss the modes of acquiring a 
universitas rerum. The two chief modes are, the gift of an 
hcTcditiis by testament, and the succession to an hereditas in 
case of intcstjicy. I he subject of tcsluments occupies the re¬ 
mainder of the second book, and that of succession to an 
intestate occupies the first nine I’itles of the third hook. Three 
or four minor modes of acquiring a universitas rcruni, of 
which aiTogation is the most important, are then noticed; and 
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with the twelftli Title of the third book the treatment of jura 
in re, and of the modes of acquiring ownership in them, is 
brought to a conclusion. This treatment of the modes of 
acquisition is subject to the inconvenience noticed by Gains 
(ii. 191), that legacies which are a mode of acquiring specific 
tilings, are treated of as if coming under the acquisition of a 
universitas rerum by testament. 

Previously to the legislation of Justinian, there had been two 
other modes of acquisition applicable both in the case of par¬ 
ticular things and in that of a universitas rerum, which are 
treated of by Gaius at considerable length. (Gai. ii. 18-37. 
See also Ulpian, B.eg. 19. 2.) These were, mancipation, the 
process by which res mancipi were conveyed from one Homan 
citizen to another (see Introd. sec. 59), and in jure cessio. The 
ressio in jure was n fictitious suit, in which the person who 
was to acquire the thing claimed {vindicabat) the thing as his 
own, the person who was to transfer it acknowledged the justice 
of the claim, and the magistrate pronounced it to he the pro¬ 
perty {addicebaf) of the claimant. Mancipation and 
in jure w’cro botli abolished by Justinian. 


Snporioro libro ilc jnro personanim 
oxposiiiinus: iiiotlo videannis do 
qua- vid in nostro patrinionio 
vi‘l cxlna patriinoniuni nostrum lia- 
lientur. liua'dnm cnini naliirali jure 
oonuniiiiia sunt omnium, quredam 
put>Iica, qua;diim universitatis, quu*- 
dam iiullius, ploraqiie Ringulorum, 
qua- ex vnriis causis cuique adquirun- 
tur, sicut ex subjectis aitparebit. 


In tbo preceding book we have 
treated of the law of persons. Let 
us now speak of things, which either 
are in our patrimony, or not iii 
our patrimony. For some things by 
tlie law of nature are common to all; 
some are public; some belong to cor¬ 
porate bodies, and some belong to no 
one. Most things are the property 
of individuals, who acquire them in 
different ways, as will appear here¬ 
after. 


Gai. ii. 1; D. i. 8. 2. 

Under the word res, thing, is included whatever is capable 
of being the subject of a right. The principal division of 
Gaius is into things divini juris and humani juris. Hero 
the principal divyfiion is according ns things are in fiostro 
patrinionio ; that is, belong to individuals ; or extra nostrum 
patrimonium ; that is, belong to all rhen {communes), or no 
inen {nuliius), or to bodies of men {unicersHatis). The 
words bona and pecunia, it may be observed, are only used 
of things in nostro patrimonio, 

1, Kt quidem natural! jure com-. 1. By the law of natux'e these 
munia sunt omnium ha^c: aor, aqua things are common to mankind—the 
profluens, et mare et per hoc litora air, running water, the sea, and con- 
maris. Nemo igitur ad litus maris sequently the shores ot the sea. No 
accederc prohibetur, dum tamen villis one, therefore, is forbidden to ap- 
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et monximentis ct redifioiia abstineat; proach the sea-shore, provided that 
quia non sunt juiis gentium, sicut et he respects habitations, monuments, 
mare. and buildings, which are not, like the 

sea, subject only to the law of nations. 

D. i. 8. 2. 1; D. i. 8. 4. 

Of tilings that aro coniinoii to all any one may take such a 
portion as he pleases. Tlius a man may inhale the air, or float 
his ship on any part of the sen. As long as ho occupies any 
portion, his occupation is respected ; but directly his occupation 
ceases, the thing occupied again becomes common to all. The 
sea-shorc, that is, the shore as far ns the waves go at furthest, 
was considered to belong to all men. For the purposes of self- 
defence any nation had a right to occupy the shore and to repel 
strangers. Individuals, if they built on it, by means of piles 
or otherwise, were secured in exclusive enjoyment of the por¬ 
tion occupied; but if the building was taken away, their occu¬ 
pancy was at an end, and the spot on which the building stood 
again became common. (D. i. 8. 6.) 

2. Flumina autem omnia et portus 2. All rivers and ports aro public 
pnblica sunt. Ideoguo jus piscandi licneo the right of fishing in u port, 
omnibus commune est in portu Hu- or in rivers, is common to all men. 
xuinibasque. 

D. i. 8. 4. 1; D. xlvii. 10. l-’l. 7. 

The word puhlicus is sometimes used as equivalent to com 
mttnisy but is properly used, as here, for what belongs to the 
people. Things public belong to a particular people, but ma) 
be used and enjoyed by all men. Itoads, public places and 
buildings might be added to those mentioned in the text. 'J’lic 
particular people or nation in whose territory public things lie 
may permit all the world to make use of them, but exorcise a 
special jurisdiction to prevent any one injuring them. In this 
light even the shore of the sea was said, though not very strictly, 
to be a rcH publica: it is not the property of the particular 
people whose territory is adjacent to the shore, but it belongs 
to them to see that none of the uses of the slujro are lost by 
the act of individuals. Celsiis says, Litora in quiC populus 
Romanm imperium hahet popuH Romani esse arhitror (D. 
xliii. 8. 3), where, if we are to bring this opinion of Celsus into 
harmony with the opinions of other jurists, we must understand^ 
**populi Romani esse” to mean “ are subject to the guardian¬ 
ship of the Homan people." 

3. Est autem litus maris, quatenua 3, Ttio nea-shoro extends as for as 
hyberniis fluctus maximus excurrit. the greatest winter flood runs up. 

1). 1. Ifi. 00. 

Celsus ascribes this definition to Cicero, who apparently 
borrowed it from Aquilius. (Cic. Top. 7.) 
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4. Ripariim quoque usns publicua 4. The use of the banks of a river 
Cht juris gentium,nicutipsiusflurainis. is public, and governed by the law of 
Uaqiie navem ad cas adplic(tre, funea nations, just as is that of the river 
arburibus ibi natia religare, onus itself. All persons therefore are as 
filiquod in liis rex>onere cuilibet libe- much at liberty to bring their vessels 
rum est, sicut per ipsum flumen to the bank, to fasten ropes to the trees 
navigni-e; sed proprietas earum illo- growing there, and to place any part 
rum est quorum i)ra',diis liicrent: qua of their cargo there, as to navigate 
tie causa arbores quoque in iisdem the river itself. But the banks of a 
nalio coruradcm sunt. river are the property of those whose 

land they adjoin; and consequently 
the trees growing on them are also 
the property of the same persons. 

L>. i. 8. 5. 

Tlio banks of rivers belonged to the proprietors of the ad¬ 
jacent lands; but the use of them, for the purposes of naviga¬ 
tion or otlicrwisc, was open to all. The proprietors therefore 
alone could reap the profits of the soil; hut if they attempted 
to exercise their riglits so as to hinder the public use of the 
bank, they would be restrained by an interdict of the prsetor. 
(See Introd. see. 107.) 

r>. r.itorum quoque iisus puhlicus The use of the sea-shore, too, is 

juris gentium ojit, si<7ut ipsius maris; also as public and as much subject 
et oh ill qiiihuslibet liberum est casnm exclusively to the law of nations as 
ibi ponero ill (|uam se recipiant, sicut the sea itself; and tlierefore any 
retia siccaro ct i-x rnuri reducere. person is at liberty to place on it a 
I’roprietas nulcm eorum jiotest intel- cottage, to which he may retreat, or 
ligi nulhiis esse, seJ ejusdem juris to dry his nets tjiere, and^hanl them 
esse cujus et marc, et quiv subjacent from the sea; for the shores may be 
luari terra vel arena. said to be the projierty pf no man, 

but are subject to the saraPo law as 
the sea itself, and the sand or ground 
beneath it. 

1\ i. 8. 5. pr. and 1. 

The shores over which the Roman people had power were 
not the property of the Roman people, although it belonged 
spt'cially to the Roman people to see that the free use of them 
was not hindered. (See note to paragraph 2.) 

a. Universitatis sunt, non singulo- 0. Among tilings belonging to a 
rum, voluti qua' in civitatihus sunt corporate body, not to individuals, 
tlicatra, stadia et similia, ct si qum are, for instance, buildings in cities, 
alia sunt communia civitatnm. theatres,race-coursos, and other simi¬ 

lar places belonging in common to a 
whole city. 

D. i. 8. 6. 1. 

Univrraitas is a corporate body, such as the guilds {collegia) 
of different tjrados; for instance, the collegiumpimtorum. lies 
uf/icersiialis ore things wliich can he used by every member of 
flic uuicersitas. 
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Both the state and corporate bodies had property wliich 
they held exactly like individuals; as, for instance, the mjri 
vecti^ales, ov slaves and lands belonging to a collegium. iSnch 
things were not or universitatis in the sense in which 

the words are used here; for every member of the state or cor¬ 
poration could not use and enjoy such things, although the 
proceeds went to the general purposes of the state or corpora¬ 
tion. Tliey were, like the property of individuals, iti nostro 
patrinwhio, the state or corporation being looked on as any 
other owner. 

7. NulUns aiitem sunt vps safru- pt 7. Tilings sacred, religious, and 
religiosie et sanotir; quod euini diviui lioly, belong to no orio ; for that 
juris est, id nullius In bonis est. ubich is subject to divine law is not 

. the properU of any one. 


Ci \i. ii. 0. 

Mes nullius are either things unappropriated by any one, in 
which sense things common, or unoceiipied lands, or wild ani¬ 
mals, are res nullius; ox they are tilings to which a religious 
character prevents any human right of property attaching. 


8. Sacra* res snnt, qua* rite et per 
pontifices Deo consecrata* sunt, voluti 
pcdes sacra* et donaria qua* rito nd 
ministeiium Dei dedicata snnt. Qua* 
etiam per nostrarn constitntionem 
alienoi'i et obligari prolubuimus, ex- 
cepta causa redempthinis captivorum. 
Si quis vero auctoritate sua quasi sa¬ 
crum, sibi constitnerit, sacrum non 
est sed profannm. Locus antem in 
quo a'des sacra* sunt a’dificata*, etiam 
dinito a-diticio sacer adhuc manot, ut 
et Papinianus resenpsit. 


8. Things are sacred which ha\o 
been duly consecrated by the poriliHs, 
as sacred buildings and oflcrings, pro¬ 
perly dedicated to the service of tlod, 
whicli uc have forbidden by our con¬ 
stitution to be sohl or mortgaged, ex¬ 
cept for the purjioso of purchasing the 
freedom of cajitives. But, if any one 
consecrates a building by his own 
authority, it is not sacred, hut pro¬ 
fane. But ground on which a sacred 
edifice has once been erected, even 
after tlie building has been destroyed, 
continues to bo sacred, as I^ujiinian 
also writes. 


D. i. 8. «. 3 ; C. i. 2. 21. 

The distinction between res sacrcB nnd religioscPy in the 
older pagan law, was that the former were things dedunited to 
the celestial gods, the latter were things abandoned to tho 
infernal— relicUe diis manihus. (Gai. ii. 4.) In order that 
a thing should bo sacra, it was necessary that it sliould ho 
dedicated by a pontiff and with the authority of the people, 
afterwards of the senate, finally of the emperor. (D. i. 8. 9. I.) 
Things consecrated w'cre hy law inalienable. Tlio support of 
the poor in a time of famine (C. i. 2. 21), nnd afterwards tho 
payment of the debts of the church (Nov. 120. 10), sufficed, 
as well as the relea.se oi captives, ns reasons for the sale of con¬ 
secrated moveables; but immoveables were always inalienable. 
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9. lleligiosum locum unusquisque 
stia voluntato facil, dum mortuum in- 
fert in locum aunm. In comrnunem 
autein locum purum invito socio in- 
ferre non licet; in commune vcro se- 
pulcmm etiam invitis ceteris licet 
inferro. Item si alienus ususfructus 
cst, propi ietarium placet, nisi consen- 
tiente usiifnictuario, locum religio- 
Biiiii non facere. In alienurn locum 
conccdentc domino licet inferre; et 
licet postea ratum liabuerit quani illa- 
lus cst mortuus, tamen religiosus fit 
locus. 


0. Any man at his pleasure makes 
a place religious by bm*ying a dead 
body in his own ground; but it is not 
permitted to bury a dead body in land 
hitherto pure, which is held in com¬ 
mon, against the wishes of a copro¬ 
prietor. But when a sepulchre is 
held in common, any one coproprie¬ 
tor may bury in it, even against the 
wishes of the rest. So, too, if an¬ 
other person has the usuftmct, the 
proprietor may not, without the con¬ 
sent of the usufructuar)', render the 
place religious. But a dead body 
may be laid in a place belonging to 
another person, with the consent of 
the owner; and even if the owner only 
ratifies the act after the dead body 
has been buried, yet the place is reli¬ 
gious. 


T). i. 8. 0. i ; 1). xi. 7. 2. 7. 

Directly the body or bones of a dead person, wbetber slave 
or IVee, vvcri! bnried, tlic ground in Avluch they were buried bc- 
uanie rcHt/iosNSy although previously pure, that is, neither 
surrr, rr/it/iosHs, nor sanctus (D. xi. 7. 2. 4), provided that 
the pc'i'non burying the body was the owner of the soil or Lad 
the consent of the otvner. 

Altliougli tlic place was a rrs vullius, yet tliero could be a' 
special kind of property in it. Tboi’e were tombs and buriol- 
pluces in which none but certain persons, ns, for instance, mem¬ 
bers of tlio same family, could be buried; and tliis kind of 
interest in a lortfs relir/iosits was transmissible to heirs, or even 
to purchasers of a property, if the right of burying in a par¬ 
ticular place was attached, as it might be, to the ownership of 
that property. (D. xviii. 1. 24.) 


10. Sanctio quoquo res, vclnti muri 
et porin', quodammoilo diviiii Juris 
sunt, (it idoo iiullius in bonis sunt, 
ideo aulcni muros sanctos dicimus, 
quia p<T-na capitis constitiita sit in 
cos qiii aliquid in muros deliquerint. 
Ideo cl higuin cas partes qiiibus poonas 
constitninins adversus cos qui contra 
leges feccrint, sanctiones vocamus. 


10. Holy things also, as the walls 
and gates of a city, are to a certain 
degree subject to divine law, and 
therefore are not part of the property 
of any one. The walla of a city are stud 
to he lioly, irrasmuch os any oflenca 
against tlicm is punished capitally; 
so too those parts of laws by which 
punishments are established against 
transgressors, we term sanctions. 


CJai,. ii. R. 9 ; D. i. 8. 8 ; D. i. 8. 0. 4 ; D. i. 8. 11. 

Jlc'/i sanettv are those things which, without being sacred, are 
protected against tlio injuries of men {sanctum est quod ah 
injuria hominnm defensnm atquc munifum est\ by having n 
severe penalty attached to the violation of their St'eiu ity. 
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11. Singulorum auteni Iioniinum 11. Things bccomti the property uf 
inultis moilis res fiunt; quarumdam individuals in various ways; of some 
enim rerimi dominium nauciseiraur we acquire the ownership by natural 
jure naturali quod, sicut di.Yimus, ap- law, which, as we have observed, i.s 
pcllatxir jus gentium; quarumdam also termed the law of nations; of 
jure oivili. Coraraodius est itaque a others by the civil law. It will bo 
vetusliore jitfe ineiperc; palam est most convenient to begin with tlie 
autem velustius esse jus nuturale, moreancientlaw;anditisveryevi- 
quod cum ipso gonere humano rerum dent that tlie law of nature, esta 
natiu'a prodidit. Civilia enim jura blisbed by nature at the first origin 
tunc essrf cO'perunt, cum ct civitates of mankiod, is the more ancient, for 
condi et magiatralus creari et leges civil laws could then only begin to ex- 
senbi cocperuiit. ist, when states began to be founded, 

magistrates to be created, and laws to 
be written. 

1). xli. 1. 1. 

We now proceed to inquire how property is acquired in par¬ 
ticular things. It is acquired either by natural or civil modes. 
The natural mode first treated of is oceupation, of which tluTC 
are two essential elements; that the thing, the pr<)j)erty in 
which is acquired, should he a rrs fiulliuH, and lliat the j)erHon 
acquiring it should bring the thing into his j)ossession, that is, 
into his power, and do so with the intention of liolding it as his 
property {j)ro suo ha bendi). 

12. Fera? igitnr be.stia> et volucrea 12. Wild beasts, birds, fish, and all 
* et pisces, id est, omnia anirnalia qum animals, which live either in the sea, 
mari, coelo et terra nascuntur, simul the uir, or on the earth, so soon as 

ntqiie ab aliqiio capta fuennt, 'jure they are taken by any one, imnicdi- 

gentium statim illius esse incipinnt: ately become by the law of nations 
quod enim ante nullius est, id natu- the property of the captor; for natii- 

rali ratione occupanti conceditnr. Nec ral reason gives to the first occupant 

interest, feras beslias et volucres that which had no previous owner, 
utnim in sno fundo qinsque capiat, And it is immaterial wlielber a man 
an in alieno. Plane qui in abenum take wild beasts or birds iijion bi.s 
fundura ingreditur vonandi ant ancu* own ground, or on tliat of another, 
pandi gratia, potest a domino, si is Of couj-sc any one who enters the 
providerit, prohibori ne ingrediatur. ground of another for the sake of 
Quidquid autem corum Ceperis, eous- hunting or fowling, may be prolii- 
que tuum esse intelligitur, donee tua bked by the proprietor, if bo per- 
custodia coercetur; cum veto evase- ceives his intention of ontciing. 
lit enstodiam tuain, et^n naturalem Whatever of this kind you take is re- 
libertatem se receperit, tuum esse garded as your property, so long as 
desinit, et rursus occupantis fit. Na- it remains in your power, but when 
turalem autem libertatem recipcrc it has escaped and rccovere*! its natii- 
intelligitur, cum vel oculos tuos offii- ral lil/erty, it ceases to be yours, and 
gent, vel ita sit in conspectu tuo, ut again becomes the property of him 
difflcilis sit ejus persecutio. who captures it. It is considered to 

have recovered its natural liberty, if 
it has eitiier escaped out of your 
sight, or if, although not out of sight, 
it yet Could not be pursued without 
great rlifficiilly. 
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fiAT. ii. 07; D. xli. 1.1.1; D. xli. 1. 3. pr. and 1 ; D. xli, 1. 3, 2; 1). xli. 1. 5. 

Directly tlie thing ceases to be in the power of the occupant, 
tlio property in it is lost, and it is exactly as if it had never 
been seized or occupied. What is meant by being in the power 
of the occupant must vary according to the nature of the thing 
occupied. Several examples are given in this and the following 


paragraphs, 

13. Tllud qiiinsitum est, an si fera 
bestia ita vulnerata sit ut capi possit, 
statiin tua esse intelligatur. Q\ii- 
busdani placuit statim csso tuam, et 
eoiisqne tuain videri donee earn per- 
seqiinris; quod si dcsieris persequi, 
desineve tuam esse, et ruraus fieri 
occupantis. Alii non aliter puta- 
verunt tuam esse, quarn si earn 
ceperis. Sod posterioreni sententiam 
nos eonfirrnaiiius, quia multa acci- 
dere possunt ut earn non capias. 


I), xli. 


in. It has been asked, whether, if 
you have wounded a wild beast, so 
that it could be easily taken, it im¬ 
mediately becomes your property. 
Some have thought that it does be¬ 
come yours directly you wound it, 
and that it continues to be j’ours- 
while you continue to pursue it, but 
that if you cease to pm^ub it, it then 
ceases to be yours, and again becomes 
the property of the first person who 
captures it. Others have thought 
that it does not become 3 ’our pro¬ 
perty until 3 'ou have captured it. We 
confirm this latter opinion, because 
many accidents may happen to pre- 
\ent yonr capturing it. 

1. 5. 1. 


Guius, in tliis passage of the Digest, informs ns that the 
former opinion was that of 'rrehatius. 


14. Apiurn quoque iiaturn fera est. 
Itaquo qua' in nrhorc tua consederint, 
anteqinun a to alveo incliidantnr, non 
magis tua’ intelliguntur esse, quam 
olucrcs qiuc in arhoro tua nidum- 
foccniit; idooque si alius cas inclu- 
seriL, is carnm dominus erit. V’avos 
•liioqne si qiios rtrcccrint, quihbet 
»‘\imero potest. IMnne integra re, 
si providcris ingredientom fiindum 
tuuin, potcris cmn jure prohihere iie 
ingrediatnr. l'’xainen quoque quod 
ex alveo tuo evolavorit, eousquo in- 
telhgitiir esse tuum, donee in con- 
spectu tuo c.st, nec dillieilis ejus est 
perseentio: nlioquin occupantis fit. 


14. Bees also are wild by nattire. 
Therefore, bees that swami upon 
j'our tree, until you have hived them, 
are no more considered to be j’our 
property than the birds which build 
their nests on yonr tree; so, if any 
one else hive them, he becomes their 
owner. Any one, too, is at liberty to 
lake the honeycombs the bees may 
have made. But of course, if, before 
anything has been taken, you see 
any one entering on your land, you 
have n riglit to prevent his entering. 
A swarm which has llown from your 
hive is still considered yours as long 
as it is in your sight and may easily 
be pursued, otherwise it becomes the 
property of the first person that takes 
it. 


D. xli. 

It is said that the owner of the land, if he wished to secure 
the hoes for himself, must prevent any one enterin? integra re; 
because, if the hoes are once taken, they belong t< the pei'son 
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who takes them, although the owner of the land may have an 
action against the person entering against his will. 


15. Pavonum et columbaruni fera 
natura est: nec ad rem pcrtinel, qnoJ 
ex consuetudine avolai'e et revolaro 
Solent; nam et apes idem fafinnt, 
quanim constat feram esse natnram. 
Cervos quoque ita quidaiii mansiictos 
liabent, iit in silvas ire ct redire 
sofeant, q-oruin et ipsornm feram 
esse naturam nemo ne;;at. In lis 
imtein animalibus qua* cx consue¬ 
tudine abire ct redire solcnt, talis 
regula coniprobala est, ul eonsquo 
tua esse intelligantur, donee animuni 
reverteudi habeant; nam si revor- 
tendi animurn habere desiefint, ctiam 
tua esse desinunt, ct hunt ocenpan- 
tium. Ecvertendi autom animum 
videntur desinere habere, cum re- 
vertendi consuetudinem deseruerint. 


Gvi. ii. tis; 

!(]. Gallinanim autem et anserum 
non est fera natura; iilquc ex eo 
possiimus intelligere, quod alia' sunt 
.gallina* qnas feras \ocamu3, item alii 
anseres quos feros appellanius. Ideo- 
que si anseres tui aut galhua' tu.c 
nliquo casu turbati turbata vo evrdavc- 
rint, licet conspectum tuum efiiige- 
rint, quocumque tamcn loco sint, tui 
tu.a-ve esse intelliguntur; et qui lu- 
crandi ammo ea aniinalia retinct, 
furtum coininitlere iutelligitur. 

D. xli. 

17. Item ca qiiic ex hostibus capi- 
mus, jure gentium statim nostra fiiint, 
adeo quidein nt et liberi liomines in 
servitutem nostram dodiicantnr. Qiii 
tamen, si evasorint nostram polesta- 
tem et ad suos re\ersi fuorint, pristi- 
num statum recipiunt. 


1."). Peacoclis, too, and pigeons are 
naturally wild, nor does it make any 
dillerence that they are in the halut 
of Hying out and then returning 
again, for bees, which without douht 
are naturally wild, do so too. Some 
persons have deer so tame, that they 
will go into the woods, and regularly 
return again; yet no one denies that 
deer are naturally wild. 15ut, with 
respect to animals which are in the 
hahit of going and returning, the 
rule has been adopted, that they are 
considered joins as long as they 
hase the intention of returning, but 
if they cease to have tliis intuition, 
thej' cease to he join's, and become 
the propertj of the fir-t person that 
takes them. These aninials are sup¬ 
posed to have lost tlio intention, 
when they have lost the habit, of 
returning. 

D. xli. 1. 55. 

Id. Ihit fowls and geese, are not 
natiirnlly wild, winch we may learn 
from tliere being partienlar kinds of 
fowls iiml geese which wo term wild. 
And,*therelore, if jour gecsi' or fowls 
should he frightcin d, and take tlight, 
they are still regarded us joiirs wher¬ 
ever they may be, although joii may 
have lost sight of tlu m; and who¬ 
ever detains such animals with a view 
to }ji.s own profit, coiiiinits a tiieft. 

1. 5. C,. 

17, The things we take from our 
enemies become immediately ours by 
the law of nations, so that even free¬ 
men thus become onr slaves; but if 
they afterwarils escape from us, and 
return to their own people, they re¬ 
gain their former condition. 


flvi. ii. fi!); T). xli. 1. 5. 7 ; 1). xli. 1. 7. 

Tlic possoesiona ol an enemy were always looked on ns rrs 
nuViUH; the first person who took them became the owner. 
PracticfUly, of course, things taken in war did not helong to 
the particular soldier who took them, unless in very exceptional 
cases, because he took them as one of a large body, whose 
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exertions all contributed, directly or indirectly, to the capture. 
'I’lio army, again, did but represent the state; and though 
moveables were generally given up to the soldiers and divided 
among them, land taken in war was claimed by the state, whose 
servants the soldiers were and in whose behalf they fought. 

Just as the freeman, who had been made a prisoner and a 
slave, regained Iiis utatus when he returned to his own country 
by the jus postJiminii (see T3k. i. Tit. 12. 5), so everything 
that returned to its former state of being free from any owner, 
was said to do so by a process analagous to iSxQjus postliminii. 
Marciun, for example, speaks in the Digest (i. B. 6) of a person 
building on a shore, and after having said that the soil is only his 
while the building remains, goes on, alioquin, (Bdificio dilapso, 
quasi jure postliminii revertitur locus in pristinani causam. 

VVe have no mention hero, which w^e might expect to have, 
oi‘ the mt)dc by which things retaken in w'ar returned to their 
owners, nor what things did so return. We know that the 
things that did return were said to do so postliminium: 
Pomponius says, {dine species postliminii sunt dut ut ipsi 
reverfamur aut a liquid recipiamus, D. xlix. J 5. 14.) Gene¬ 
rally speaking, if the property of individuals was captured by 
an enemy and retaken, it was pr(eda, that is, was part of the 
spoil of war, and belonged to the state, not to its former owner. 
But there w’erc certain things to which a jus postliminii at¬ 
tached, and which, if retaken, reverted to their original owner, 
and did not foim part of the pra’da. These things, so far as * 
we know them, were land, slaves, horses, mules, and ships used 
in war. (Cic. Top. 8; D. xlix. 15. 2.) 

IK. Item Inpilli et Rommio ct cetera IK. T’recious stones, gems, and 
qn;c in litore inveninntur, jure nata- other things, found upon the sea- 
nih statiin inventoris hunt. sliore, hocorae immediately hy natu¬ 

ral law the property of the fiuvlcr. 

r>. i. K. a. 

In the next section Justinian leaves the subject of acquisition 
by occupation, but afterwards speaks of matters that properly 
belong to it, of islands rising in the sea (parngr. 22), treasures 
found (paragr. Jh), things abandoned by their owner (paragr. 
47, 48). 

ly. Item ca qua> ex animalibus 19. All tliat is born of animals of 
dominio tno subjeotis nata sunt, which you are the owner, becomes by 
eodeni jure tibi aJquiruntiir. the same law yoiur property. 

D. xli. 1. 6. 

From the 19th to the 85th paragraph inclusive, may be taken 
together as bearing more or less on the subject of accession. 
The TiUtin word acressio always moans an increase -^r addition 
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to something previously belonging to us, but commentators 
have used the word accession not only for the increase'itself, 
but also for the mode in whicli the increase becomes our pro¬ 
perty. 

First, there is the instance given in this section and in the 
35th section of the produce of animals, and the fruits of lands 
belonging to us. They are really part of that which originally 
bedouged to us. The owner of the wheat-seed is potentially 
the owner of the blade and the ear, the owner of the animal is 
potentially the owner of its young. 

Again, a thing may be an accefisio, an actual gain or in¬ 
crease to our property, which was in theory of law, but not in 
fact, ours alreadv. This is the case with an island in a river, 
an instance given in sec. 22. The bed of the river becomes 
pnhlicus by the mere fact of the river flowing over it ; if any 
portion of the bed is dried so ns to form an island, it ceases to 
bo public, and, becoming private, is presumed to be a part of 
the adjacent land. It is something not newly actpiired, hut 
restored to us by nature; wc have bc< n temporarily deprived 
of it, and again resume our rights over it. 

Again, a person who uses materials sometimes only gives 
them a new form, sometimes makes with them a new thing, 
different from the materials themselves. When he does the 
latter, the thing" ho makes, the novtt species, as the jurists 
termed it, becomes bis by the fact of his making it. The tiling 
did not exist, and he has made it to exist, and it belongs to 
him by a title not dissimilar to that of occupation : it is a new 
thing, wdiich he is the first to got into his power. To take an 
instance given in paragraph 25, a man who maki's wine out of 
another’s grapes has made something new of a kind distinct 
from the grapes themselves, and the wine belongs to him. 

Again, %\hcn two things belonging to different owners are 
united so as to become integral portions of a common whole, 
but one portion is subordinate and inferior to the other, we 
have to ask whether the owner of the greater beeatne the owiu'r 
of the less ? Tlio Homan jurists answered this by asking 
whether the two things could after their union he separated 
from each other. If this was physically possible each owner of 
the respective portions continued to be owner; but if not, ihe 
owner of the more important or principal thing became the 
owner of the less important or accessory thing. 


20. Prsetcrea quod per alluvionem 
agro tuo flumeii adjecit, jure gentium 
tibi adquiritur. Kst autem alluvio 
inerementum latcns; per alluvionem 
autain id videtur adjici, quod ifn pau- 


20. ^Moreover, the alluvial soil 
added l»y a river to your land be¬ 
comes yours by the law of nations. 
Alluvion is an imperceptible increase, 
and that is added by alluvion, which 
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lalim adjicitur ut intclligero non pos- is added so gradually that no one 
sis ({uantuni quoquo momeutu tern- can perceive how mtich is added at 
poris adjiciatur. any one moment of time. 

D. xli. 1. 7. 1. 

Tho deposit of earth gradually formed by alluvion upon the 
bank of a river is inseparable from the native soil of tho bank ; 
and the owner of tlie latter acquires the former by right of ac¬ 
cession. 

An exception was made in the case of limitati, that is, 
lands belonging to tlie state by right of conquest, and granted 
or sold in plots. If these plots were enlarged by alluvion, tho 
increase did not become the property of the owner of the plot. 
(I), xli. 1. 1(5.) Tlio reason seems to he that the particles de¬ 
posited by alluvion were considered public as forming portion 
of the current of the stream, the waters of which were public, 
and when these particles were deposited by tho side of a plot 
granted or sold by tho state, they were not allowed to enlarge 
tho plot of which tho state had already determined tho proper 
size. 


121. (iuoil si vis naminis partem 
aliquain ex tuo jjrjt'dio <U‘traxerit, ct 
viciiii priedio attulorit, palum est earn 
timm periuanere. I'lane, si ]oi)gi<iro 
tempore fiintlu vieiiii tiii liasent, 
arboresquo quas sccum iraxcrit, in 
ciini Cuiicliim radices egeriiit, ex eo 
tempore videiitur vieiiii I’undo adqiii- 
siUe esse. 


121. Dnt if (ho violenee of a river 
should bear away a purtion of your 
land, and unite it to that of your 
ncif'bbiiiir, it undoubtedly slill con¬ 
tinues yours. If, however, it remains 
for a long timo united to jour neigh¬ 
bour’s land, and the trees, which it 
Bwc])t awaj' with it, tiiko rout in his 
ground, these trees from that limo 
become part of your neighbour's 
estate. 


1). xli. 1. '3. 3. 

When a largo mass of earth is curried to tho side of a river 
hank, it is qiiito possible to detach it, and consequently tho 
mass romuius tlie property of its former owner, but if it be¬ 
comes insupurablo in the manner described in the text, then 
tho property in it is ebaugod. 

Vifh’ntur acquisitin is substituted hero for videtur acquiaita 
in the Digest, to include the trees themselves as well as the soil 
of tho fragment. (Soo paragr. 31.) 


22. Inaula qum in mari nata cst, 
quodraro accidit, occupantis fit; nul- 
liu3 cnim cs.so creditur. In tluinino 
nata, quod frequenter accidit, si qui- 
dem mediam partem llnminis tenet, 
communis cst eorum qiii ah utraque 
parto lluminis propo ripam prindia 
possident, pro modo latitudinis cu- 


22. When nn island is formed in 
the sea, which rarely happens, it is 
the propertj' of the first occupant; 
for before occupation, it belongs to 
no one. Dut when nn island is 
foi'mcd in a river, which fircquently 
happens, if it is pla -• <1 in the middle 
of it, it belongs in cuioaon to tlioso 

N 
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wlio possess the lands near the 
hanks on each side of tlic river, in 
proportion to the extent of ouch 
iiiiiii's estate adjoiniiif' the hunks. 
Ihit, if the. island is iiourer to one 
side than tlie other, it heloii<;s to 
tliose persons only wlin possess lunils 
conliguons to the hank on that side. 
Jf a river divides itself and after¬ 
wards unites again, thus giving tt) 
any one's land tlie ftinn of an islaml, 
the land still continues to belong to 
the person to whom it belonged 
before. 

1), xli. 1. 7. n, 1. 

Au island formed by a stream cuttiiif^ oil* a portion of land 
could not be supposed to belong to tiny one but its former 
owner. But if the island was formed by the bed of tbo rivi-r 
becoming dry in any part it might ho doubtful to whoni it be¬ 
longed. The bi'd of the riet'r, as hnig ns tlie river flowed over 
it, was public, llic ah ri/s fjiirnt sihiJhinu n frr it^ ct fii priva- 
tus (ifftea fuif, incipit ianittt rssr inihtirna {!). xliii, 12. I. <) ; 
or ratljor the use of it was public, while the soil its(df was tho 
2 >roj)crty of the private individuals to whom the soil of tlii; 
banks belonged, and therefore vlten the bed was dried, when it 
bad eeased to be subjeet to public use, the juivatc owners re¬ 
sumed the rights of ownership ovi-r it, qumn r.vsircattis r.sst't 
a/vef/fi, jjro.rimorfiHi Jit, quin jum pu/nt/us v(t non utitur. 
(D. xli. I.*i0. 1.) If the bevl was not wliolly hut partially 
dried, the island formed wriuld belong to the owner ol‘ tin' 
nearest btink ; if it Itiy entirely on oiu' side ol‘ the stream, or 
if it lay partly on one side and partly on the other, it would 
belong to the owners of both bunks in such proportion as ii 
line drawn from the midtile of tlic stream would divide it. 


jusque fuiuli, qua' latiluilo prope 
I'ipam sit. Quoil si altcri parti pro.vi- 
mior sit, eoruin ost tautnm qui ab ra 
parte prope ripam pia-ilia po-'^uh-iit. 
Quoil si aliqua parte iVivi.MUii sit ilii- 
meii, deiiule infra uuituin, agruin ali- 
cuj'us in formain iiisulu'^reilegcril, 
ejusJeru permanet is ager ciijua et 
fiiorat. 


2‘\. Quod si naturali alveo in itni- 
versura derelicto, alia parte tlueie 
ca-perit, [irior rpiidcm alveus corurn 
est qui iimpe ripam ejiis priedia pos- 
sideiit, pro modo scilicet lutiiiidmis 
ciiius<iue agri, qum latitude propo 
ripam sit. Nevus aiiteni alveus ijus 
juiis esse iricipit, eum.s et ipsiun 
jiluiiien, id est publicus. l^iiod si post 
aliqiiod tftmpiH ad ]*riorem ulveiiia 
rever.sum fuenl flttmen, rursiis iiovus 
alveus t-orum esse iiicqiil qui prope 
ripam ejus pradia possukut. 


If a river, entirely fi.r'.akmg 
its natural cliannel, begins to flew in 
another direction, tbe old bed of tlie 
river belongs to tlioso who possess 
tbe lauds adjoining its banks, in 
proportion to tbe f;.\leiit Ibut their 
respective estates adjoiii tbe banks. 
J’be iK'vv bed follows llie'coiuhiioii of 
the iivt-r, that is, it beenines imldie. 
And, if after some timo tlie river 
retnrns to its former channel, tho 
new Led again bccome.s the property 
of those who posschs tlic lands con¬ 
tiguous to its banks. 
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It might happen that the soil over which the river flowed 
was known to have belonged to a difibrent person, and not to the 
owners of the adjacent banks. If the river changed its chan¬ 
nel and left the soil dry, to whom was the recovered land to 
belong, could its original owner claim it, or was the presunip- 
tion of law so fixed in favour of the owners of- the adjacent 
banks that nothing was admitted to rebut it ? Gaius says 
that strict law was against the original owner, but adds, via: est 
Iff id uhtineat (G. xli. 1. 7. 5); equity would hardly allow such 
strictness to prevail in all cases. 


2i. Alia sano causa ost, si cujus 
tutus uf'cr imuiilatus fuerifc; ncquo 
L’luni ijinndalio I'uiuli speciuin coin- 
iriiaat, et ob id si ivccssorit aqua, 
paliitn est cum fundum cjus monero 
ciijiis et fait. 


21. The case is quite different if 
any one’s land is completely inun¬ 
dated ; for the inundation does not 
alter the nature of tlie land, and 
thcreforo, when the waters have re¬ 
ceded, the land is indisputably tlie 
property of its former owner. 


P. xli. 1. 7. 0. 


An inundation is here contrasted with a change in the course 
of a river. A field overflowed with water is still a field, nud 
as inuoli belongs to its owner as if it were dry. 


25. Cum ox alicna maboria species 
aliqiia ra<‘ta sit ab ahqiio, qun ri solet 
quis corum uaturnli rationo doininus 
sit, utruin is qui fecent, an ille poiiiis 
qui niateriiv douiinns I’uerit. Ut cccc, 
si qnis ex alienis u\is aut olivis ant 
spicis vinum aut oleum aut fniinen- 
tum feei'rit, aut e\ alioiio nuru \el ar- 
goiito vol !ero vas alujuod fecc'ril, vel 
cx aIjeno.vii)o ct nielle nuilsiim inis- 
cuerit, vol ex modicamentis alienis 
cmplastriim aut collyrium conijio- 
suenl, Vel ex alieiiu luna vestimen- 
tum fecerit, vol ox alienis tabnlis 
navom noI armarium vid subsi-lhum 
fabricaverit. K.t post niultas Sabi- 
nianorum et IT-oculiniiorum am- 
bigiiitatos iilacuit media sentenbu 
existiiiiantium, si ca species ad ma- 
teriam roduci possit, eum vide.ri do- 
minum esse, qui inatorim dominus 
fuorit; si non possit roduci, eum 
potiiis intolligi doiriinuin, qui fecerit ; 
ut occe, vas conflatum pc^tcsl ad 
rudem niassam joris vol argonli vel 
auri roduci; vinum autem aut oleuin 
aut fnuuentum ad uvas et olivas ot 
spicas reverti non potest, ao no uml- 


25. When one man has made any- 
tliing witli materials belonging to 
another, it is often asked wbicli, ac¬ 
cording to natural reason, ought to 
bo considered the proprietor, wliotber 
he who gave llic form, or he rather 
who owned the materials. For in¬ 
stance. snpposo tf person has made 
wine, oil, or wheat, from the grapes, 
()li\es, or tars of corn belonging to 
another; has cast a vessel out of 
gold, silver, or brass, helonging to 
another: has made mead with another 
man’s wine and honey; has composed 
a plaster, or eyc-snlve, with anotlicr 
man's medicaments; has nnulo a 
gannent with anoth(*r’s wool; or 
a ship, a. chest, or a bench, wdlh 
another man's timber. After long 
controversy between the Sabinians 
and rroculians, a middle opinion has 
boon adopted, based on the following 
distinction. If tho tiling mado can 
bo reduced to its former rude ma¬ 
terials, then tho owner of the mate 
rials i.s also considered tho owner of 
tho thing mado: I ur, if tho thing 
cannot bo so reduced, ihon ho who 

N 2 
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made it is the owner of it. For ex¬ 
ample, a vessel when cast, can cosily 
he reduced to its rude materials of 
brass, silver, or gold; but wine, oil, 
or wheat, cannot be rcconvci'teil into 
grapes, olives, or ears of corn; nor 
can mead be resolved into wine and 
honey. IJut, if a man has made any¬ 
thing, partly with his own materials 
and partly with the materials of 
another, as, if ho has made mend 
with his own wine and another man’s 
honey, or a plaster or eye-salve, 
partly with his own, and partly with 
another man’s medicaments, or a 
garment with his own and also with 
another man’s wool, then in s\ioh 
caso^, he wlio made the thing is tin- 
donhtedly the propiictor; since lie 
not only gave his lahonr, hut fur¬ 
nished also a pan of the materials. 

r.M. ii. 79 ; D. xli. 1. 7. 7; D. vi. 1. 5. 1 ; D. xli. 1. 27. 1. 

When materials belonging to difTertmt persons were mixed 
together, or one person bestowed his labour on the materials of 
another, although one person only might ho the owner of tlie 
product, yet he did not become so at the <‘xpenhe of others. 
He was obliged to pay those whose materials or laboiu’ had 
been employed the value of tlieir respective materials or labour, 
and w'ns liable to a cDtuUrtio or personal action (sec Introd. 
sec. Ih’i) for the enforcement of the payment, lie himself 
could claim tljc product itself by thnlicatio, or real action, 
given only to the owner of a thing. The jurists s'ery commonly 
speak of a person being able to vindicate a thing as a mod(; of 
saying that he is the owner, the test of ownership being wbcdlier 
the supposed owner could or could not claim the thing by ///n- 
dicatio. 

Supposing a person formed a thing with matm’ials belonging 
to another, wliiidi was the one that could claim it by a real 
action, the maker of the thing or the owner of the materials ? 
The Proculians said, the thing is a new thing and its maker is 
the owner; the Subinians said, thef materials remain, although 
their form is changed, and their proprietor is the owner of tho 
thing made. The distinction sanctioned by Justinian decided 
the (juestion according to the fact of there being or not being 
a really new thing made. If there was, then the reasoning of 
tbs Prociilians held good, and the maker becomes the owner 
by a species of occupation, quod factum oat, antoa nul- 
UuH fuerat. If the thing made was only tho old materials in 
a new form, then it belonged to the owner of the materials in 


sum quidem ad vnnum et mol rcsolvi 
potest, (iuod si partim ex aim ma¬ 
teria partim ex allena speciem ali- 
quain fecerit qiiis, veluti ox suo vino 
et aliono nielle mulsum miscuerit, aut 
ex .suis et alienis medioamentis cm 
plastnim aut colly riura, aut cx sua 
lana et nliona vestimontum fecerit, 
dubitandum non est boc onsn cum 
esse dominum qni foccT'it, cum non 
solum f,»eram snarn dedit, sed et 
partem ejusdein materiiu pra-stavit. 
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accordiinco witli the opinions of the Sabinians. The opinion 
of each school, therefore, was admitted where the facts were in 
accordance with it. 

In the latter part of the section Justinian says that if tho 
materials were partly the property of the maker, the thing made 
c(!rtainly belonged to him, Tliis must bo understood strictly 
with reference to the case spoken of in tlio text, that, namely, 
of materials, none being merely accessory, i. e. subordinate, 
to tlie others, being inseparably mixed together. If some of 
the materials were only accessory, and the thing made was not 
a new thing, it would not necessarily belong to the maker, but 
would only belong to him if he were the owner of the principal 
materials; and if the different materials were separable from 
each other, they would still belong to their respective owners. 


vj(i. si lamon iilionam purpuriiia 
^oslnlK■rlto suo qms intexuit, licet 
l>nh(>Mor ost purpura, accessionis 
>ice CL'ilit YC'jlimenti). Kt qui donii- 
iius full purjuuii', aihriMis eiiiii qui 
subripuil, luila't fill'll iK-lioiieia et 
(•oiidiftioneiii, sive ipse Ml ipu vesti- 
jiii.'iituni fi'i'it, si\o iilius, nani ev- 
liiiet.i' res, lu-ol Miulu-nri lum possiut, 
CDiiilu-i taiiu'ti 11 furibus ot qiiibusilam 
aliis possosbuiibus possuiit. 


en. If, however, any one luis iuter- 
woven inirple l.elonging to another 
into Ins own vcslnient, tlic purple, al¬ 
though tho more valuable, iiUaehes to 
the vestment as lui accession, and its 
forniei owner has an action of theft, 
and a oondiclion against the jie.rsiui 
who stole it from him, whether it was 
he or some one elso who made tho 
vestment. For although things which 
have perished cannot be reclaimed by 
vindication, yet this gives ground for 
a condietioii against tho thief, aud 
against many other possessors. 


1). X. 4.. 7. 2 ; G.a. ii. 79. 


This is an instance of wbiit is termed by commentators 
mijunctio. The owner of a thing in tlie possession of another 
could bring tin action called ad exhihendumy to make tho per¬ 
son, in whoso possession it was, produce or exhibit it, so that 
the owner, if bo could establish bis claim to it by vindication, 
might bo suro tlniL it was not mado away with. Ulpiaii says, 
in the Digest (x. 4. 7. Ji), that a person whoso purple w'us iuter- 
wovon could bring an action ad. exhihendum against the owner 
of the vestment. U’liis, which is as much os to say that tlio 
owner of tlio purple is still its owner, seems at variance with 
what Justinian says here of the purple acceding to tho vest¬ 
ment, and of the person, qui dominus fuit purqmrtPy having 
only a personal action. Their respective decisions would, hoAV- 
cver, ho right, according as tho purple was not or was an in- 
scparablo part of tho vestment. Supposing the purple was so 
interwoven that it could be again separated, then its owner, 
njraaining its owner, could bring an action ad ttxhihi ynlum. If 
it were made an inseparuhlo part of tho vestment, if it were an 
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extincia res, i. c. could no more hnvc a sepnratc, distinct exist¬ 
ence, then, being by its nature accessory to the vestment, it wtiuld 
become the property of the owner of the vestment, and its former 
owner would only have a personal action to recover its value. 

Quibusdumjwssessoribus. The word quibusdam is used to 
exclude bona Jido possessors of thores cxtincta, who had not 
done anything to cause it to perish. Against an actual thief 
an actio furti and a coudictio might be brought, against others 


only a condictio. (Theopiiil. 

‘47. Si duonini matorid- e.\. volun- 
tate dominuruin coiifusiv sint, totiim 
id corpus quod ex confu'.iono lit. utri- 
usque commune ost; v<'luti si tpii 
vina sua coiifudorint, aut massas ar- 
genti vel auri conllavcrint. Sod otsi 
diversai inaleriiv sint, et ob id pro¬ 
pria species facta sit, forte ex vino et 
incllti mulsum, aut ex auro et argento 
electrum, ideiy juris est: naru et co 
casii coiuniuncm esse spccioin non 
dubitatur. Quod si fortuilu et non 
voluntate dominorum coufusa- fueriiit 
vel diversio materi.r, vel qu.s' ejusdem 
generis sunt, idem juris esse plaeuit. 


11. x!i. 


Vanqdir.) 

97. If materials belonging to two 
persons are mixed together by llieir 
inulual consojit, wliate\cr is tbeiieo 
produced, is common to both, as if, 
fi>r in-'tance, they have intermixed 
their wines, or melted togolber llieir 
gold or silver. .\nd altbougli tlui 
materials arc difTereiit wbicli arc em¬ 
ployed in the admixture, and thus a 
now substaneo is formed, ns wlioii 
mend is made willi ivine and honey, 
or electrum by fusing togetiior gold 
and silver, the rule is the sunn*; for 
in tliis case tbo now siib'-tancc is 
undoubtodly common. And if it is by 
chance, and not by tlio intention of 
the proprietors, tliat iiiatorials, wlie- 
tber siiiiilar or diU'eront, aro mixed 
toge'ther, (he rule is still the same, 

1. 7 -1). 


This union of Iniuids is lorrocd by commentators confusin. 
When, the product became common property, thou any of the 
joint proprietors could procure tlicir own share to ho given up 
to them by bringing an action called comm uni dividendo. 


2S. Quod si frumentum Tilii fru- 
raento tuo niixtum fuerit, si quideiu 
ex voluntate vestra, commune eril; 
quia singula corpora, id est, singula 
grana qu.'o cujusqne jiropria fuenint, 
ex conscii.su vostro conimunicuta sunt. 
Quod si casu id mixturn fuerit, vol 
Tiiius id miscuerit sine tua voluntate, 
non vidotur commune esse, quia sin¬ 
gula corpora in sua substantia durant; 
nec magis istis casibus commune tit 
frumentum, quam grex intilligitiir 
esso communis, ai pecora Titii tiiis 
pccoribus mixta fueriiit. Sed si ab 
alteruti ‘0 vestrumtolum id frumentum 
retineatur, in rem quidem actio pro 
Hio'Io frumunti enjusque couipetit, 


2S, If the wheat of Titius is mixed 
with yours, when this takes place by 
your mutual consent, tbo mixed licap 
belongs to you in common ; because 
each body, that is, each grain, which 
before was the property of one or 
other of you, lja.s by your mutual 
consent been made your common 
property; but, if the iiitcrniixturu 
were accidental, or made by Titius 
without your consent, the mixed 
wheat does not then belong to you 
both in cotnniori; because the grains 
still remain distinct, and retain their 
pr>;per snbi^tancc. The wheat in such 
a case no more becomc.s common to 
voii b-,ih, than a fli-ek would be, if 
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tho aheop of Titius were mixed with 
yours; but, if either one of you keep 
tho whole quantity of mixed wheat, 
tho other has a real action for the 
amount of wheat belonging to him, 
but it is in the province of Uie judge 
to estimate the quality of the wheat 
belonging to each. 

D. vi. 1. 4. 6. 

7'Iiis mixing togctTicr of things not liquid is termed by com- 
moiitiitors vuntnii.vtio. If the tilings mixed, still remaining the 
])roi)eity of their former owners, wore easy to separate again, 
as for instanee, sheep united in one flock, wlicii one owner 
hrought Iiis claim by vindicatuf, his property was restored to 
him without difliculty; hut if there was difficulty in separating 
the iimteriiils IVom each other, as in dividing the grains of 
wluiJit ill a h('U[), tho obvious mode would be to distribute tho 
wlude heap in shares proportionate to the quantity of wheat 
lu'longing to tho respeetivo ownoi>i, Jhit it might happen that 
the wheat mixed together was not all of the same quality, and 
therid’ore the owner of tho hotter kind of wheat would lose by 
having a share determined in amount only by the quantity of 
liis wheat ; and the judge thend'ore was ])orniitted to exercise 
his judgment {arhifrio canlinetur —see Introd. site. 10t») Iiow 
great an addition ought to he made to his share to compensate 
lor the superior quality of (Jiu wheat originally belonging to 
him. 


nrbiti'io autem judiuis conlinotur, ut 
ipbu ii'stimet *iuale ciijusque frumen- 
tum fiiorit. 


('uni ill suo solo aliquis cx 
alifiiii iiiiiLona n iljlicavi'iil, ipse iiitol- 
ligiliir iloiniiiiis u'dilicn ; quid oiiino 
quod iii:i-(lilicntur, solo codil. Nec 
taiiirit idi'O is qiii niatc'i'ia- doininus 
fneriit, desinitdoTiiiims I’jiis osse ; sed 
tuntJsjKr neque viiiilii'aro cam poU'st, 
iieqiie ad oxliibeinium do ea ro agciv, 
propter Icgt'in diiodociin tabularuni, 
qua ravctiir no (]uis tigruiiu alieuuiii 
.■i‘(libus suisjurictum I'ximore cogatur, 
sed diipliim pro oo pra'stet per ac- 
tiomuu qua' voeatur de lignu iiijiincto. 
Appellationo autem tigni omnis ma¬ 
teria sigiiiricatiir, e\ qua ii'diiieia tiunt. 
(plod ideo jtrovisum est, iie n'diticia 
rcsciiidi uecesse sit; sed si aliqua OX 
causa dinilum sit ivdilieium, poti'rit 
iimLuri.e doininus, si non liierit du 
plum jam porseciitus, tiiiio cam viii- 
dicarn ot ad oxhiboudiim do cu re 
agero. 


2!). If a man builds upon liis own 
ground with the materials of anotlier, 
bo IS considered the proprietor of the 
building, because evcrytbiug built on 
the soil accedes to it. Tbo owner of 
tlie materials does not, however, ccaso 
to be owner, only while the building 
stands ho cannot claim the materials, 
or ilctnnnd to have them exhibited, on 
account of the law of tho Twelve 
Tables, providing that no one is to be 
compelled to take away the tiijnum of 
another which has been made part of 
bis own buihling, but that be may be 
inuile, by tho action rfc t'ufno hijutu'to, 
to pa^' double tho value; and under 
the term titjninn all materials for 
building ai'o couiprchcmled. The ob¬ 
ject of tins provision was to prevent 
the necessity of buildings beiiig']iulle<l 
down. Hut if the budding is destroyed 
from any cause, Uk u the owner of tJio 
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materials, if lio lias not already ob¬ 
tained tlio double value, may reclaim 
tho materials, and demand to have 
them exhibited. 


Gat. ii. 73; 1). xli. 1. 7. 10. 

Materials, although forming part of a building belonging to 
tho owner of the ground, wore not considered themselves as 
necessarily belonging to the owner of the building. They were 
still the property of the pei’son to whom they had belonged 
before being employed in the building. They were separable 
from the soil, and, if a special law had not prevented it, 
could have been claimed by their owner, and their production 
enforced by an action ad (.rhihcnditm. The Twelve 'J'abics 
forbad, however, the needless destruction ol' buildings, no 
tvdificiii rescindi nocesse sit. They suspended the right of 
claiming the materials, or bringing an action ad c.vhihcndnni 
until the building was destroyed. When it was dcstroved in 
any way {aliqnrt e.v aansa) the material might be reclaimed, 
or an action ad e.rhihrndttm brought. Meanwhile, by an 
action termed do tiqnn injnncto their owner might, if he 
preferred, recover double their value, forfeiting, however, thereby 
all right of eventually reclaiming them. 

Such Avas the law avIkui the buildiT employed tlic inntonals 
of another quite innocently. If this conduct was tainted with 
niaht ^/idos, as it would be if he knew that the materials did 
not belong to him, tlie Jaw of the 'J welve 'fables still prevented 
the materials being at once reclaimed by the eomj)uKory de¬ 
struction of the building; but an action ad o.rhilx-nditnt was 
permitted to be brought as a means of punishing the builder. 
(1). vi. 1, G.) 'J’lie etlect of this action in such a case was 

that the delendaiit, not producing the thing demanded, was 
condemned in sucli a sum as the judge thought right as a 
punisbraent for liis having put it out of liis power to pmduce 
it —quasi dolo fecorit quoniinus possideat. (\). xlvii. d. 1. y.) 


30. Ex tliverso, si quis in alioiio 
solo sua materia domuiii a-ilificaverit, 
illiiis fit domiis ciijiis et solum est. 
Sed hoc CBsii matcri.n domiiius pro- 
prietatem ejus amiltit, quia voliintato 
cjus iutelligitiir alienata, utiquo si 
non ignorahat se in nlicno solo (I'difi- 
care; et ideo licet diruta sit domus, 
inateiiam tamen vindicare non potf’st. 
Certe illiid constat, si in possesstuno 
conslitQto .Tdificatore, soli dotninus 
petat domum suam 08 .se, nt:c solvat 
preUam luaterix* ct incrccdes fabro- 


30. On tlie contrary, if any ono 
builds with his own materials on tho 
ground of another, tlie liuilding he 
comes the property of )iim to wlioru 
tho ground belongs. But iti this raso 
the owner of the materials loses liis 
I)rop(;rty, bocaiiso ho is presumed to 
liuvo voluntarily parted with them, 
that is, if he Knew ho was building 
upon anolhor’s land; and, therofon?, 
if the iiuilding should bu destroy«‘d, 
ho cannot, even then, rocluiin the 
materials. Of course, if the pe^oii 
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nim, posso eum per exoeptionem doli 
ninli ropelli, uticpie si l)omu fidei pos¬ 
sessor fuerit qui n;dilicavit; narn sci- 
eitti alicnum solum esse poLest objici 
ouli>a, quod fpdificavorit temcrc in eo 
sulu quod iutelligeret alieuum esse. 


who builds is in possession of the 
soil, and ilie owner of the soil claims 
the building, but refuses to pay tho 
price of the materials and the wages 
of the workmen, the owner may be 
repelled by an exception of dolus ma- 
luSf provided the builder was in pos¬ 
session bona fide. For if he knew 
that he was not the owner of the soil, 
it might be objected that he was 
wrong to build on ground which he 
knew to be the property of another. 


D. xli. 1.7. 12. 

« 

If a person used his own materials in building on the land 
of another, he must have done so either knowing or not know¬ 
ing tliat tho land was not his own. If ho did not know this, 
then, when the building was destroyed, he could reclaim the ma¬ 
terials ; or, if he was in possession of tho building, could refuse 
to deliver it to tho owner unless ho was indemnified for his ex- 
jx nsrs, at least so far Jis they had been incurred profitably to 
tho owner of the soil. If ho did know that tho land was not 
his own, the text, adoj^ting tho words of (laius (D. xli. 1. 7. 
i‘^), says that he entirely lost all property in the materials, and 
was considered to have voluntarily alienated them. There arc 
passages both in the Digest and Code not quite in accordance 
with this dc'cision, and which would midio it appear that, if tho 
owner of tho materials could show that it was not his intention 
to give them to the owner of tho land, ho could recover them 
or their value. (D, v. 3. 38 ; Cod. iii. 32. 2 ; C. iii. 32. 5.) 

Dohis tnaluH (o])posed to dohi^ boiitfs, artifice which the 
law considers honestly employed) moans fraud. When a plain-, 
tiff was rc'pelled by an exception of fraud, such w'ords as these ’ 
were introduced in tho intentio of the action : .vf in ca rc nihil 
(loh) main Auli At/vrii factum sit,n(;qua Jiat. (See Introd. 
sec. 101.) 


ai. Si Tilius alicnam plantain in 
solo Riio posuorit, ipsius crit, et ox 
divorso si 'ritius suam plantain in 
M.i-vii solo posuorit, ^Ma-vii plaiita 
erit: si modo utroquo casu radices 
egorit; ante cnim tpmm radices ege- 
rit, pjus permanet ci\ju3 et fucrat. 
Adco autem ex eo temporo quo ra¬ 
dices ngit planta, propriotns ejus com- 
rnutatur, ut si viciui arbor ita terram 
Titii presscrit ut in cjus lunduin ra¬ 
dices ogerit, Titii cllici arborem dica- 
laus ; rationcm cnim non pennittcro 
ut alteriiis arbor osso iutolligatur, 
quam cujus in fiiudum radico.s egUset. 


31. If Titina places another man’s 
plant in ground belonging to himself, 
tlie plant will belong to Tilius; on 
the contrary, if Titius places bis 4^wn 
plant in tho ground of M»'\ius, tlio 
plant will belong to Ma'vius—that is, 
if, in either case, the plant has tolicn 
root; for, before it has taken root, it 
remains the property of its former 
owner. But from the time it has 
taken root, tho property in it is 
changed; so much so, that if the live 
of a neighbour pr r'-cs so closely ou 
the ground of Titii s t.s to take root 
in it, wo pronounce thu;. the tree be- 
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Et iileo prope confiniiim arbor posita, comes tJio property of Titins. Eor 
si etiaiu in vicini fundum radices ege- reason does not permit, that a tree 
rit, communis fit. sliould be considered the property of 

any one else than of him, in whoso 
ground it has taken root; and tiierc 
fore, if a tree, planted near a boun¬ 
dary extends its roots into the hinds of 
a neighbour, it becomes common. 

Gat. ii. 7d; D. xli. 1. 7. 13. 

The tree after it had once taken root, did not bclonty to its 
fomicr owner, nlthou,q;h it was afterwards severed from tho soil. 
It would seem natural tliat it should belon^^ to liim, because it 
was separable from tlie soil, atul did not become a part of it 
more than the materials of a building biaMvme part of the soil ; 
but the jurist considered that the nourislimerit it had drawn from 
the soil had made it a new tree, alia e.s7 (D. \li, U Ji), 

and thus the owner of the soil claimed it by oecupation. 

When the text says tliat the tree which strikes root into tho soil 
of Titius belonf^s to Titius, this is only to he understood of a tree 
of which all the roots aro in tlie soil of Titius. Jf (Tilly some of 
the roots w'crc in the soil of Titius, the tree would belong partly 
to Titius, partly to its Ibrmer owner. 

35. Qua rationc aiitem plantn’ 'jua' 35. As plants rooted in Ibo carfb, 
toiTa coiile-'Cmit, solo oedunt, cadem accede to tbo soil, so, in the same 
ratione frumenta (luoqiie (pae sata way, grains of wheat which lia\e been 
sunt, solo ceilere laudhgTintur. Cete- sown are coiisideied to aecedo to tho 
rmn sient is (pii in aheno solo a'diti- soil. But as lie, who has built on ibo 
eavorit, si ab eo dominus pelat a'Jiti- ground of another, inii}. aeeording to 
ciuni, defendi potest per exceptionem what wc have said, delmnl Inmself hy 
doll mail securidnni ea quaj «h\irnns, an exception of do/as mahis, if (lie 
ita ejUsdom excejitionis auvilio tutus proprietor of tho ground elaiui.s llie 
esse potest is qni alieiinm fundum building; so also he iiifiy jn-oteet 
sua inipeosa bona fidij conseniit. Inniself by the aid of the same ex 

ception, who, at liis own expense and 
acting liotia jidf, has sown another 
man’s land. 

Gai. ii. 75, 7C; I), xli. 1. 9. 

33. Literm qnoque, licet anrea; sint, 33. AVritteii characters, altbough of 
perindeebartis Tneiiibranisquccedunt, gold, accede to the paper or iiujtIi- 
ac solo cedere solent ea qiiai imedifi- ment on wbieli they arc written, just 
cantur ant iusoruntur: ideoque si iii as whatever is built on, or sown in, 

chartis niembranisve tuis carmen vel tho soil, accedes to the soil. And 

Listoriam vel oralioneni 'J'ltius scrip- tliend’ore if Titius has written a 

serit, hiijus corporis non 'Titius seal poem, a Jnstory, or an oration, on 

tu doininus esse videris. Sed si a jour paper or pareliiiieiit, you, and 

Titio ^letas tuos hbros tnasve mein- not 'I’ltius, are tlie owner of tho writ- 

branas, nec iinpen-us scriptune ^^ol- ten pajair. liut if you c.laiin your 

vere paratns sis, poterit so 'Titius books or parebmcnls from Titius, but 

dofendore per exceptionem doJi mali, refuse to d«.'lmy tho expense of tho 

utiquo si eorum chartarum membra- writing, then 'Titius can defend him- 
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nantmve possessionem bona fide nac- self by an exception of duhts malm;- 
tiis esL. that is, if it was bona fide that he 

obtained possession of the papers or 
parchments. 

Gai. ii. 77; T>. xli. 1. 0. 1. 

In tliis case the letters are inseparable from, and subordinate 
to, the substance on which they are written, and become at 
once the property of the owner of that substance. 

.‘(1. Si quis in aliona tabula pinx- 34. If a person has painted on the 
crit, qiiidam putant tabiilam pictura* tablet of another, some think that the 
cedere; aliis vidotur picturain qiiahs- tablet accedes to the picture, others, 
bit, tabul/e cedere. Sed nobis that the picture, of whatever quality 
videtiir melius esse tabulani picturie it maj’ be, accedes to the tablet. It 
cedere: ridieuluin est c'uim picturain seems to us the better opinion, that 
Apellis vel I’ari'liasii in accessioiiem the tablet should accede to the pic- 
Mlissiiiiie tubuhe cedere. I'ride si a tiirc; for it is ridiculous, that a paint- 
doiiiino tabiibe iiuii^ineiii possiideiite, iuy ot Aj)elled or I’arrliasius should 
is qni piu\it earn petal, iiec solvat ho but the accessory of a thoroughly 
protium tiibul.e, potent per exceptio- worlliless tablet. But if the owner of 
iiem doll mall siibiitoveri. At si is the tablet is in possesion of the pic- 
(jiii i>itj\)t possideat, coiisequens est ttire, the iiainter, should ho claim it 
ut Iitilis iietio domino tnbube adversus from liim, but refuse to pay the ^alue 
eum detur: quo oasu, si non solvat of the tablet, may bo repelled by an 
impensain pictur:e. jioterit jier e.\cep- exception of dofns nui/us. If the 
tioiiem dob niiib ivpelli, utique si painter is in possession of the picture, 
bona lido ])osscssnr luerit ille qui it follows that the ownor of the tablet 
picturain iriiportuit. lllud eiiini palam is entitled to a vhits actio against 
esi (juod, si\e is qui jiiiixit subripuit him; and in this case, if the owner 
tabulas, sivc alius, coinpetit doiuiuo of the tablet does not pay the value 
tabulaium furti actio. of the picture, he may also be repelled 

by an exception of dolus tiuilns; that 
is, if the painter obtained possession 
bona fide. If the tablet has been 
stolen, w'liether by the painter or any 
one else, the owner of the tablet may 
bring an action of theft. 

CiAT. ii. 753; D. xli. 1.0. *>. 

As written characters belong to tho owner of the substance 
on wliich tlicy arc written, so it would seem to follow that a 
painting ulso w'oultl belong to the owner of tbo substance on 
which it was painted; and Paul (D. vi. 1. ^3. 3) decides that 
it docs, saying that the painting could not exist without the 
snhstnnco on which it was puiiited, and therefore accedea to it. 
Gains, whoso opinion is nilopted in the text, makes the great 
value of tho pain ling the reason for an exception to the rule, 
lint tho oxvner of tlic tiihlct or substance, on which the paint¬ 
ing was painted, hud in one way something of the rights of an 
owner; lor it tho painter was in possession of trie jiainting, tho 
owner ot the tablet was not left only to a personal action for the 
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value of the board, but could claim the board itself. The action 
by which ho did so was termed vtiiis, because it was only an 
equitable method of protecting him. The dircct'legal power of 
claiming the tablet {rindicatiu recta) was in the painter whoso 
property the tablet had become; but the former owner of the 
tablet was allowed still to treat it as his, in ordoi- to compel the 
painter to pay its value. If, when the actio utilis was brought, 
the painter paid the value of the tablet, the right of action was 
at an end, and the owner of the tablet could not get possession 
of the picture by offering to pay its value. 

The expression eo/iset/aeas eat iit utiliH actio, &c., must be 
taken to mean, “ Under the circuinstaneo of the painter pos¬ 
sessing, it follows that a i/tiiiji actio must be given, as a 
remodv, to the owner of the tablet.” 


Hf). If nny one lias homt Jh/r 
puirhasc'*! land from aiiotlic-r, wliom 
he hulicMid to he the trim ownor, 
whon in fact Im was nut, oi' has hi>ua 
Jhlr arquiii'd it from sucli a poi'son 
by pil't or by any other f,'ooil title, 
natural roaion tleninnds lliat iho 
fruits, \\hii-h Ik: lias gatlnTod, blnill 
bo bis in return for bis nuo and oul- 
turo. And tli roforo, if tlio n al owner 
fifti-nvards u] ars imd claims bis 
lainl, be can 1 um? no action for fruits, 
winch the piisscssor has consumed. 
Lilt the same allowance) is not made 
to him, who lias knowingly bfi;n in 
possession of another’s estate ; and 
therefore, he is compolleil to restore, 
together with the lands, all the fruits, 
altliough they iiia^ have been con 
burned. 

I), xli. 1. -IP; P. xxii. I. 1."). 

Justinian now passes to the interest of a l/o;ifi fide possessor 
and an usufructuary in the fruits of hind, a subject to which ho 
is led by having spoken of other ways in which tlie interest of 
the owner of the soil was limited. 

A person would be said to possess hona Jidc and e.r junta 
causa who had received a thing from a person lie believed to lie 
tlie owner in any method by which ownership could legally 
pass. 

As long as the fruits still adhered to tlio .soil, that is, were 
still ungathered, they belonged to the owner of the soil. If 
gathered, but not consumed, they belonged to the bona fdc. 
possessor as against every one except the owner of the soil. 


Sn. Si quls a non domino quern 
doniiniuu esse crediderit, boii.i fnle 
fuiidiini euiorit,\el ex dunalione aliave 
qiialihct justa can-^a u que bona lide 
aocejieiit, natural! ralione plaeiiit 
I'rucius qiios porcepit, cjiis os-jO pro 
oiiltiira et ciira ; et ideo si po^tca do- 
niiniis suporvcu£‘rit, et fuiidum vin- 
dicet, do friictibus ah eo consiiiIii)tis 
agero non potest. Fi ^e^o qiii ahe- 
mim fiiiidiim scieiis j>'>ssoderit, non 
idem concossum ot; itaquc cum fundu 
i tiarn friudiis, licet cousumpti sint, 
cogitur resUtucrc. 
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When tlio owner of the soil clramed them, tljey became his, for 
tliey had only been the property of the hona Jide possessor 
interim (D. xli. 1, 48), that is, provisionally; but if they had 
been consumed, the owner of the soil could not recover their 
value from the hona ^de possessor. The mala Jide possessor, 
on the contrary, was obliged to give the value, even of those 
that were consumed {restituere fructus consiimptoH). 

There seems little doubt that the interest of the hona Jide 
possessor extended over all the fruits of the land, and not only 
over those produced by his cultivation and care (see D. xli. 1. 
48), although Pomponius (D. xxii. 1. 16) seems to limit it to 
the latter. 


aO. Ts ail quoni ususfructns furuU 
pertinot, non alitor fiuctiiuni doininuB 
eflioitiir, qunm si ipse cos percoporit; 
ct idoo, licet maturis iVuotilms non- 
duTii tninon porcoptis doeosserit, nd 
Ijoredeni opis non pertinent, sed 
domino proprietdlH adqiiirnntiir. Ka- 
ilem lure et do culouo dicuutur. 


30. The usufructuary of Jand is 
not ou-ncr of the fraits until he lias 
liimself gatlicved tlieni; and there¬ 
fore, if ho should die, while the irnits, 
altliough ripe, are yet ungathered, 
they do not belong to his heirs, hut 
are the property of the owner of the 
soil. And nearly the samo may bo 
said of the colonus. 


The interest of the usufructuary lias a special Title (Tit. 4) 
devoted to it, and all remarks upon it may bo reserved till we 
arrive at that Title. 

Kadrm jere. The heirs of the colonus could gather fruits not 
gathered by'him, for his rights did not ^jerish with him; but 
tlic heirs of the usufructuary had no rights transmitted to 
them, and could not therefore gather fruits which he had not 
gathered. 


flT. In pccudum fructu ctiam fo tus 
ost, sicut hio, pili ot lana. Itaquo 
ogni, liii'ili cl. viluli et oqmili ot suculi 
stalim nainnili jiuo doininii friu;- 
tiiiini sunt. I’artns vero unoillie in 
friu-tn non ost, itaque ail dominnm 
propriutatis peitinet; absiirdum eniin 
vidi'bainr luuninem in fructu csso, 
cum omnes fructus I'erum natura 
gratia hominis eomparaverit. 


37. In the fruits of animals are in- 
cliidoil their young, as well as their 
milk, hair, and wool; and therefore 
lamhs, kids, calves, colts, and young 
pigs, immediately on their birth be¬ 
come, by the law of nature, the jiro- 
perty of the usufructuary; but tho 
offspring of a female blavo is not con¬ 
sidered a fruit, hut belongs to the 
owner of the property. For it seemed 
absurd that man should ho reckoned 
a fruit, when it is for man’s benefit 
that all fruits arc provided by natui'o. 


1 ). .xxii. 1. pr. and 1. 

Ulpiaii gives, as a reason for the children of slaves not being 
in f ructu^ that non temere ancUltp ejus rei causa com/farantur 
ut jutriant, (D. v. 8. 27.) There were, howevi r, many ani¬ 
mals, cows or marcs for instance, used for draught, that could 
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not be said to be expressly destined to bear offspring, and yet 
their offspring was in fnictn. 


as. Sell si ^'Ogis usuinfi-uctiim 
quis liabent, in locum ileniortiioniin 
csipitum e\ fu-m fnictuftniis suniniit- 
tere ilebot, ut .fuliano \isum Cit; et 
in viiKianim ilemortiiiirum m' 1 arbo- 
rnm locum alias dobot snbstuuorc: 
reete onim colore dobot ot quasi bonus 
paterfamilias. 


J18. The usufructuai 7 of a flock 
ought to replace any of the flock tliat 
may happen to dio, by snpjdjing the 
deliciency out of tlio young, as also 
Julian was of opinion. Ho, too, the 
usufructuary ought to supply the 
place of dead vines or trees, b'or he 
ought to cultivate with care, ami to 
use eveiything as a good father of a 
family would use it. 


This panigrapli relates entirely to the subject of Title 4. 


!19. Tlicsaiiros quoa quis in loco 
Bun invenerit, divus Iladriaims natu- 
ralem iequitatem*secutus ci concc'i-'it 
qui iineuerit; idonii|uc statuit, si quis 
in sacro aut religioso loco fortuito 
casii inveneiit. At si quis in alieiio 
loco, non data ad hoc opera, sed for¬ 
tuito invenerit, dimidiura iiiveritori, 
dimidinm ilomino soli conce^'.it; et 
coiiicnienter, si ipiis in tJa’saiis loco 
invenerit, dimidium iinentoii-., dimi- 
(biini I'a '.aris ONse statuit. Cni con¬ 
veniens fst, lit si quis in flscali loco 
^el publico inveiii-rit, dimi<liurn ip- 
sius esse, dimiJium lisci vcl civitatis. 


1). \li. 1. (la 


30. Tiie Kmperor Hadrian, iii ac¬ 
cordance with natural equity, allowed 
any treasure found by a nuiii in his 
own laud to belong to the finder, ns 
also any treasure found by cliaiico lu 
a sacred or religious place. Hut 
treasure found witbout any express 
search, but by mere cliaiice, in a ])iaco 
belonging to another, be granted ball' 
to the, finder, and half to the proprie 
tor of the sod. Consequently, if any¬ 
thing is found in n place belonging 
to the emperor, lialf belongs to tlie 
finder, and lialf to the emperor. And, 
lienee it follows, tliat if a man finds 
anj thing in a place belonging to tbo 
ft',' UK, tlie public, or a cit\, half ought 
to belong to the tinder, and half to 
tile ji’.nis or the city. 

1). xlix. It. 3. 10. 


T/irsanrus, says raul (J). xli. 1. -‘H. 1), rs/ n'ttfs f/ftd'da/n dc- 
jHjHitiu jircnnifc (that is of anythin" valutiblu), enjus non c.rfal 
memoriii, at jmn dotninfim non habcat. Of (‘ourso if it wits 
known wlio phicod it there, it was knoAvn to whom it lielongcil. 
J3ut n treasure, though it.s depositor was unknown, was not eon- 
sidered exactly us a ren nul/ifOi. 'riic owner of tlie lain! in 
which it was found had always some interest in it. If he found 
it liirnseli*, it all belonged to Jiim ; if another person found it, 
the finder and the owner of the land divided it equally. WInm 
there was no owner of the land, as when the phioe was sjicred 
or religious, the finder took it all; but no one was allowe-d to 
make the search for trt;a.sures an excuse for digging up tornhs 
ami snored places, or for digging up other men’s ground; and 
therefore it was only when the discovery was quite uecidcntal, 
and the finder laid made no search for it, that the treasure, or 
the half of it, as tire case might he, was permitted to belong to 
him. 
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40. Ter traditionem qnoqao jure 40. Another mode of acquiring 
nuturaU res nobis adquiruntur: niliil things according to natural law is 
enini tarn conveniens est naturali tradition; for nothing is more con- 
fiHluitati, qiiain vohintatein ddniini formablo to natural equity, than that 
volentis rem suam in alium trans- the wishes of a persdn, wlio is de- 
ferre, ratain haberi, Et ideo sirous to transfer his property to 

cuinquc generis sit corporalis res, another, should bo confirmed; and 
tradi potest et a domino ti-adita alie- therefore corporeal things, of wliat- 
iiatur. Itaqiio stipendiaria qfioque ever kind, may be passed by ti’adi- 
ct tnimtaria pra'dia eodein niodo alie- lion, and when so passed by their 
nantiir- vocantur autem stipendiaria owner, ore made the property of an- 
et trilnitaria pra-dia, qua^ in provinciis other. In this way are alienated sti- 
sinit: inter qu:e nee non ct italica pendiary and tributary lands, that is 
prtedia cx nostra conslitutionc nulla lamls in the provinecs, between which 
est ditlbreiitia; .soil si quidem ex and Italian lands there is now, by 
causa donationis aut dotis aut qua- our constitution, no difference, so 
hbet alia ex causa tradantur, sine that when tra<lition is made of them 
dubio transferuntur. for pui-pose of a gift, a marriage por¬ 

tion, or any other ohjcct, the pro¬ 
perly in them is undoubtedly trans¬ 
ferred. 

i). xli. 1. 0. d; 0. vii. 25. 

Wlien llio property in a tiling wns to be transferred from one 
person to another, it was necessary tliat the process slioiild be 
complete in tour points:—1. 'J’he person who transferred it 
must bo the owner; U. Ife must idacc the person to whom he 
trimsferred it in legal possession of the thing; 3. Ho must 
transfer the thing \\ith iuteutioii to pass the property in it; 
4. T1 le person to whom it was transferred must receive it with 
intention to heconio the owner. 

The placing another in legal possession of a thing was termed 
the traditio of that thing. In the simplest ease, that of a 
portable raoveahlo, the owner might really liand over the thing 
to the person who was to become its possessor; but in no case 
was it nccessarv that this should be done; what was nccessarv 
was that the party, Avho was to receive it, should have the thing 
in his ]mwer, and that the two parties should express, in any 
way, whatever, tho wish of the one to transfer, of the other to 
accept, the posscstjjon. Tho thing need not be touched; land, 
for instance, need not be entered on ; but the person, who was to 
bo ph\ccd in possession, must have the thing before him, so as 
to ho able, by a physical act, to exercise power over it. (See 
Saviqny on Pofiscssfon, Ilk. ii. sees. IG and 17.) 

Property could not bo trnnsferrotl by mere agreement. ( 7'ra- 
ditionihuK et uHueopionibns, non ntfdis pactis dominia trana- 
feruntnr. C. ii. 3. 20.) The agreement was but the expression 
of tho intention of the parties; and this was ineffectual unless 
it was accompanied by the ptirty being placed in possession to 
whom llic thing was to be transferred. 
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Praedia stipendidHa were provincial lands belonging to the 
peaple, tributaria provincial lands belonging to the emperor. 
(Gai, ii. 21.) It will be remembered that, until Justinian 
destroyed all distinction between Italian and provincial land 
by a constitution (C. vii. 25), the [taliefim solum was a res 
7nancij)i, and could only be transferred by the peculiar form of 
mancipatio. (See Introd. sec. 69.), • 


41. Voinlitm vero ros et traditfB 
non aliter cniptori adquirunttir, quam 
si is venditori prctiuia solvent, vel 
alio modo ci satisfeccrit, velviti ex* 
proinissore aut idgnoro dato. tjnord 
cavclur quidein etiain lego duodeoim 
tabularuni, tainon recto dicitur et jure 
gonlium, id cst, jure naturali id ellioi. 
Sed si is qui vondidit, tidem emptoris 
seoutus est, dicendum est statim rem 
emptoris fieri. 


41. But tilings sold and delivered 
are not acquired by tlio buyer until 
he has paid the seller the price, or 
satisfled him in some way or other, iw 
by prociuing some one to be security, 
or by giiing a pledge. And, although 
this is provided by a law of the 
Twelve Tables, jet it may be rightly 
said to spring from the law of na¬ 
tions, that is, tho law of nature. But 
if the seller has accepted tho credit 
of the buyer, the thing then becomes 
immediately tho propeity of tho 
buyer. 


D. xviii. 1. 19. 50. 


TIic seller would probably not have tlic intention to tranRft?r 
tbe property until Ite received the price; hut sometimes he 
might he content to receive security for the paynumt ot‘ the 
price, or he might cliooso to accept the credit of tlio buyer 
instead of tlie price it.soIf; and if, in cither of these latter easc.s, 
he intended to pa.ss tlie property, it would pass at once, irre¬ 
spectively of the price being paid. 


4‘2. Nihil autpm interest, utnim 42. Tt is immaterial wbctlier tho 
ipso dominns tradat alicui rem, an owner deliver the thing Inmsclf, or 
voluntate ejus alius. some one else by Ins direction. 


B. xli. 1, 0. 4. 


43. Qua rationc, si cui libera uni- 
versorum negotiorum administratio a 
domino perrnissa fnerit, isque ox bis 
negotiis rem vciididcrit et tradidcrit, 
facit earn accipientis. 


40. Ucncc, if any one is inlruslcil 
Viy an owner with the uncoritrullcd 
administration of all his goods, and 
he sells and delivers anything which 
i.s a part of the.se goods, lie jmsse.s 
tho projierty in it to the person who 
receives tho thing. 


I), xli. 1. 9. 1. 

By the will of tho owner, tho manager of tho property is 
able to deal with it; and if ho deals with it, tho will of the 
owner is expressed through him, 

41. Tnterdum etiam sine traditione ' 14. Sometimes, too, the mere wish 

Buda voluntas doroini siifficit ad rem of the owner, without tradition, is 
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transferendam,^veluti si rom qaam sufficient to'transfer the property in 
tibi aliquis commodavit aut locavit a thing, as when a person has lent, 
aut apud te deposuit, vendiderit tibi or let to you attything, or deposited 
aut donaverit; quamvis enim ex ea anything with you, and* then after- 
causa tibi earn non tradiderlt, eo ta- wards sells .dr gives it to you. Foif, 
men ipso quod patitur tuarS esse, although he has not delivered it to 
statim tibi adquiritur proprietas, per- you for the purpose of the sale or 
inde ao si eo nomine tradita fuisset. gift, yet by the mere fact of his con- 

senting to it becoming your.s, you in- 
‘ Btantly acquire the property in it, as 
fully as if it had actually been deU- 
vered to you for the express purpose 
of passing the property. 

D. xli. 1. 9. 5. 

When the person to whom the property in the thing was 
transferred was already ii possession of the thing, then, if the 
wishes of the parties to give and receive the property in it were 
added to this, and the person who affected to give the property 
Avas the real owner, all the conditions of a transfer were com¬ 
plete. It rajido no difference'what was their respective order 
in time. GeiierHlIy the expression of will would precede the 
placing in possession, but not necessarily. When the person to 
whom the property in the tiling was transferred had only the 
mere detention of the thing, that is, had it in his keeping and 
power as a hirer or depositary wouiti have, but had not the pos¬ 
session of it, that is, had not also the intention of dealing with 
it as an owner, all that was necessary to change this detention 
into possession was a change in the animus with which it was 
held ; and of course the intention to hold it ns an owner was 
sufficiently shown by accepting the transfer of tlie property. 
The person, in like manner, who transferred the property, by 
doing so sufficiently showed his intention of placing the other 
in possession. I'liiis the different elements of traditio -were 
broken up and separated, not, ns usual, united in a single act; 
and this is what is meant in the text by saying the property 
passes sine traditionc. 

45. Tloni si quis rncrces in lioiTco 4.5. So, too, any one, who lias sold 
deposilas vcmlidorit, simul atqne goods deposited in a warehouse, as 
claves liorrei tradidoril eniptori, trans- soon as bo has banded over the keys 
fert proiirietutcm mercium ad emp- of the warehouse to the buyer, trous- 
torem. fera to the buyer the property in the 

goods. 

1). xli. 1. 0. 0. 

The text does not state all that was heoessary to transfer the 
property in such a case. It was requisite that the key should 
ho given apud horrea, at the warehouse (D. xvii*. 1. 74). A 

o 
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person who was at the warehouse and liad the key, in his hand 
was in a position to exercise immediate power over the contents 
of the warehouse ; the goods were in his custody, and he was 
thus placed in possession of them. The key was not sym¬ 
bolical, but was the means by which ho was enabled to deal 


with the goods as an owner. 

40. Hoc amplius, interclinn et ia 
incerttiJTi porsonani rollata voluntas 
domini ti'ausfert roi proprietateni: ut 
ecce, pra'tores et consults qui inissilia 
jactant in vulgus, ignorant quiil eorum 
qnisque sit oxceptiu’us. et tamen quia 
\ulunt quod <iui:>que exrepent cjus 
esse, slaiim eum domiuum ctliciuut. 


D. \li, 

47. Qua ratione verius esse videtur, 
Bi rem pro derclicto a domino lial)i- 
tam occupaverit quis, statim eum do- 
niinum effici. I'ro derelicto autem 
habetur, quod dominus ea meute ab- 
jeeerit, ut id rerum siiaruin os«e nollet, 
ideoque statim dominus esse dcsiuit. 


^0. Na}’, more, sometimes the in¬ 
tention of an owner, ultliough diivcted 
only tow'ards aii uncertain pi tson, 
transfers the property in a thing. 
For instance, tvhen the pnrtors and 
consuls throw their largesses to the 
mob, they do not know what each 
person in the mob will get; but as it 
is tbeir intention that each should 
have what he gets, they make what 
each gets immediately belong to him. 

1. 0. 7. 

47. Accordingly, it is quite true to 
say that an}thing which is soi/.cd on, 
when abandoned by its oivner, be¬ 
comes immediately the property of 
the person who takes possession of 
it. And anytliing is considercil ns 
abandoned, which its owner lias 
thrown away with a wish no longer 
to have it as a part of his property, 
as it therefore immediately ceases to 
belong to him. 


I». xli. 7. 1. 


Pomponius (D. xli. 7. 5) speaks as if the property in things 
abandoned was transferred, like that in tilings thrown to tlic 
mob, by the wish of the owner to transfer it to the person who 
should first take possession of it; hut it is much more niituiul 
to con.sidcr, with the text, that the thing becomes a rc‘s duIUiis 
by being abandoned, and tlie property of the first occupant by 
being taken possession of. 


48. Alia causa est earum rorum 
qua; in tempestato maris, levandoi 
nans causa, ejiciuntur; hie cnim do- 
minorum permanent, quia palain est 
eas non eo aniinn ejici quod quis eas 
habere non vult, sed quo magis cum 
ipsa navi mtu'is periculum etfugiat. 
Qua de causa, si quis cas |luelibus 
expuLsas, vel etiam in ipso man nac¬ 
tus, lucrandi animo abstulerit, fortiim 
coiamittit; neo longe discedere viduu- 


48. It is otherwise with respect to 
things thrown overboard in a storm, 
to lighten a vessel; for they remain 
the property of their owners; as it is 
evident that they were not thrown 
away through a wish to get rid of 
them, but that their ownern and tho 
ship itself might more easily escape 
the dangers of the sea. Hence, any one 
who, with a view to profit himself by 
these, takes them away when washed 
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tiir ab his qum de rlioda currento non on shore, or found at sea, is guilty of 
iutelligentibus dominia cadunt. theft. And much the same may be 

said as to things which drop from a 
caniage in motion, without the know¬ 
ledge of their'owners. 


D. xli. 1. (j. 8; D. xlvii. 43. 4. 

A thing could not be considered as abandoned and made a 
res nullius unless its owner intended to cease to be it^ owner. 


Tit. it. I)E REBUS INCORPORALIBUS. 


Qua'dam prflctcroa res corporales Certain things, again, are corporeal, 
sunt, queedam incorporales. others incorporeal. 

Gat. ii. 12 ; D. i. R. 1. 1. 

Justinian, after having spoken of the natural modes of ac¬ 
quiring property in things, returns in this Title to the division 
of things, and adds one more division, that of things corporeal 
and incorporeal, to tlie divisions given at the beginning of the 
lust Title. Our senses tell us what things corporeal are : things 
incorporeal arc rights, that is, fixed relations in which men stand 
to things or to other men, relations giving them power over 
things or claims against persons. And these rights are them¬ 
selves the objects of rights, and thus fall under the definition 
of things, b’or instance, the right to walk over another man's 
land is said to be an incorporeal thing; for we may have a 
claim or right to have this riglit, exactly as, if the land be¬ 
longed to us, we should liave a right to have the land. These 
rights over tilings were termed jura in re, and these jura in 
re, some of tlio more important of which are treated of in this 
part of the Institutes, were almost exactly on the footing 
of “res” in Roman law, and were the subjects of real actions 
equally with things corporeal. (See Introd. sec. 50.) 

Wo can hardly speak of the possession of a thing incor¬ 
poreal, but still the actual exercise of the right so much re¬ 
sembles the occupation and using of a corporeal thing, that 
the term quasi-possessio has been employed to denote the posi¬ 
tion of a person who exercises the right without opposition, 
and exercises it as if he were its owner. As little can we 
speak of the traditio or delivery of a right, but just as quasi- 
possessio is used to express a position analogous to that of 
a possessor, so quasi-traditio is a term used to signify the 
placing a person in this position. 
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1. Corporalc.s lire sunt, qua> sui 
natura tangi possunt: veluti fundus, 
homo, vestis, aimini, argentum, et 
denique alia; res inuumerabilos. 

(3 AT. ii. 13 ; 

2 . IncoVporales autem sunt, qum 
tangi non possunt: qnalia sunt ea 
qutv in jujjo oonsislunt, siciit heredi- 
tas, ususfructns, usiis obligatiflnes 
quoquo modo conti-acta'. Noc ad rem 
pertinet, quod in heivditate res cor¬ 
porates continenturnam et fiuclus 
qui ex fundo percipiuntur corporales 
sunt, et id quod ex ahqua obligationo 
nobis debetur, plerunique corporalc 
est, veluti fundus, homo, pecunia: 
nam ipsum jus lieroditatis, et ipsum 
jus utendi fniendi, ct ipsum jus obli- 
gationis incorporale est. 

Gai. ii. 14; 

3. Eodem numero sunt jura pra-- 
diorura urbauonim et rusticorum, 
qua; etiam servitutes vocantur. 

Gai. ii. 14 : 


1. Corjjorcal things are tlioso which 
are by their nature tangible, as land, 
a slave, a garment, gold, silver, and 
other things innumerable. 

1.). i. 8. 1. 1. « 

2. Incorporeal things are those 
which are not tangible, such as are 
those which consist of a right, as an 
inheritance, an usufruct, use, or obli¬ 
gations in whatever way contracted. 
Nor docs it make any ditfercnco that 
tilings corporeal ore contained in an 
inheritance; for frpits, gathered by 
tlie u.sufructuary, arc coiTioroal ; and 
that which is due to us by virtue 
of an obligation, is generally a cor¬ 
poreal thing, as a field, a slave, or 
money: while the right of inherit¬ 
ance, the right of usufruct, aucl the 
right of obligation, are incorporeal. 

D. i. R. 1. 1. 

.3. Among things incorporeal are 
the rights over estates, urban ami 
rural, which ore also called servi¬ 
tudes. 

D. i. R. l.J. 


Tn the last section it was said that usufruct, a personal servi¬ 
tude, was au incorporeal thin", and the same is now said of 
real or pra3dial servitudes. This is intended as an observation 
preliminary to the three next 'litles, which treat of servitudes. 
By servitudes are meant certain portions or fragments of tho 
right of ownership separated from the rest, and enjoyed by 
persons other than the owner of tho thing itself. When tho 
servitude was given to a particular person, it vvas said to he a 
personal servitude ; when it was associated with the ownorsliip 
of another thing, so that whoever was tlic owner of this other 
thing was the owner of the servitude, the servitude was said to 
be a real or priedial scrv itude; tlio latter term being used be¬ 
cause it was indispensable that tliere should be an immoveable 
thing (see paragraph 3 of next Title), in virtue of wljieh, the 
right given by the servitude was exercised ; and the word 
pradium being taken in a general sense, was ii.sed to denote 
this immoveable. The thing over which tho prtedial servitude 
was exorcised was also always an immoveable. Things over 
•which servitudes, whether personal or prtedial, were exercised, 
:were said to serve the person to whom or^the thing to which 
the servitude was attached; and lieiicc the terms mn iins, rea 
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servicns wore employed, the thing, in right of which the servi¬ 
tude was enjoyed being, in opposition, termed res dominans. 
(See Tntrod. sec. G4.) 

No one could have a servitude over hia own thing, nuUi 
res sua seri it. (D. viii. 2. 2G.) h’or as he was the owner of 
all the portions into which tlie right of ownership was sepa¬ 
rable, he could not have a second right of ownership over any 
one portion separated from the rest. Again, as a servitude 
was the subtraction of some one portion of ownership, it could 
never have the effect of making the owner of the res servietts 
do any positive act; its force was either to make him undergo 
something, as that another should exercise a certain power over 
a thing of which he was owner, or to make him abstain from 
doing something which as owner of the thing he had power to 
do. Serri/f/fitm voit ea est natiira tit aliquid faciat qnis, 
sed lit aliquid patiafur vel non faciat. (D. viii. 1. I-'). 1.) 
Lastly, it may bo observed that a servitude w’as indivisible; the 
person who enjoyed the servitude could not break up this frag¬ 
ment of ownership into lesser fragments. Hervitus servitutis 
esse non potest. 


Tit. in. DE SEllVITUTIBUS. 


Kuslicoriim pi'Miliorum jura sunt 
liii‘ 0 : itor, nclus, Aia, a<jun‘iluctiis. 
Itev cst jus cumli nmbulamli lioniinis, 
non ctiam jumentum agcniU vol ve- 
luculum. Actus ost jus agendi vel 
junientum vel vohiculuin : itaque qui 
habet iter, actum non habet; quf ac¬ 
tum hnbet, et itor habet, coquo uli 
potest etiam sine jumento. Via est 
JUS euiidi ct agendi ct ainbulandi: 
nam et iter ei actum in sc continet 
\iiv. Aqun-ductus cst jus aqunj du- 
ccndic per fundum alienum. 


The servitudes of rural immove¬ 
ables are, the right of passage, tlie 
right of passage for beasts or vehicles, 
the right of way, the right of passage 
for water. The right of passage is 
the right of going or x^asi^ing for a 
man, not of driving beasts or vehi¬ 
cles. The right of passage for beasts 
or vehicles is the right of driving 
beasts or vehicles over the land of 
nnotlier. So a man who has the 
right of passage simply has not the 
right of passage for beasts or ve- 
hicle.s; but if he has the latter right 
he has t^he former, and he may use 
tlio right of passing without having 
any beasts witli him. The right of 
way is the right of going, of driving 
beasts or vehicles, and of walking; 
for the right of way includes the right 
of passage, and the right of passage 
for beasts or vehicles. The right of 
passage for water is the right of 
conducting water tur.'ugh tlie land 
of another. 
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D. \iii. 3. 1. 

Proedial servitudes, that is, servitudes possessed over one im¬ 
moveable in right of having another immoveable, were divided 
into those of rural and urban immoveables ^pra^dia rustica 
vel urhana). The distinction undoubtedly arose from the one 
kind being more common in the country, the other in the town, 
l^ut the distinction, as it was practically understood, soon lost 
the traces of its origin; and a servitude was said to be that of a 
rural immoveable when it was one which affected the soil itself, 
and that of an urban immoveable when it was one which affected 
the siijierjicies, that is, anything raised upon the soil. Seroi- 
tntes prtediorum alite in solo, alia in snpcrjicie consisimit. 
(D. viii. 1.3.) If the servitude was one which affected the 
soil, and for the enjoyment of which the soil itself sufficed, as, 
for instance, the right to traverse another man’s land, or to 
draw water from his spring, it made no difference where the 
land or the spring was situated. Tliey might be in the heart 
of a city, and yet the servitude was one of a rural immoveable. 
So, too, if the servitude was one whicli affected something built 
or placed on the soil, as, for instance, the right to place a beam 
on another man’s building; although this building was in the 
country, the servitude was one of an urban immoveable. In 
this paragraph and in paragraph 2, instances are given of servi¬ 
tudes of rural immoveables. The object of the servitude iter 
was the power of passing across land on foot or horseback, 
iter est qua quis pedes eel eques contmeare potest. (D. viii. 
3. 12.) That of the servitude actus was the power of driving 
animals or vehicles across land, qui actum hnhet, et plaustrum 
duccre, et jumenta agere potest. (D. viii. 3. 7.) That of 
the servitude via was the power of using the road in any way 
whatever, as, for instance, of dragging stones or timber over it, 
which he could not do if he had only the actus (T). viii. 3. 7); 
and of having it, in the absence of special agreement, of the 
width provided by the law of the Twelve Tables, that is, eight 
feet where it ran straight, and sixteen feet where it wound 
round to change its direction, via latitudo e.v lege Duodecim 
Tahularum in porrectum octo pedes hahet; in anfraetum id 
est uhi Jle.vum est, sedecini. (1). viii. 3. 8.) Of course the 
larger of these rights comprehended the smaller; if a person 
had the right of driving over land he had the right of passing 
over it. A special a^eeraent might indeed bo made to the 
contrary; a person might, for instance, grant the right of driv¬ 
ing beasts, hut insist that the way should never bo used except 
when beasts were driven. 

I, Preediorum urbanonim servi- 1, The Hervitudos of urban iin- 
tutea sunt quoe icdiiiciis inhfcrcnt; moveables arc those which appertain 
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to buildiDgs, and they are said to be 
servitudes of urban immoveables, be¬ 
cause we terra all edifices urban im¬ 
moveables, although really built in 
the country; Among these servitudes 
are the following ; that a person has 
to supjjort the weight of the adjoin¬ 
ing house, that a neighbour should 
have the right of inserting a beam 
into his wall, that he has to receive 
or not to receive the water that drops 
from the roof, or that runs from the 
gutter of another man’s house on to 
his building, or into his court or 
drain ; or that he is not to raise his 
house higher, or not to obstruct his 
neighbour's lights. 

P. ^iii. 2. 2. 

The words ipue mlijiciis i/t/nerent in the text, nrp equiva¬ 
lent to the iit superjicie ronsiuftnil of Paul. (D. viii. 2. 20.) 
The servitudes nttach to some buildijig raised on the soil. 

Oncra rici/ti inf-stineat .— By this servitude ti wall or pillar 
of the /V'.v serrifths was ohli^^ed to support the weight of (he 
res (iomifuin'i. TJje owner of this wall or jaJlar, so long as ho 
remained owner, was hound to heep it in good repair, so as to 
conliiiuo to support the weight safely. (J,). viii. o. (1. 2.) But 
the owner of the wall, into uhieh a beam was let by the servi¬ 
tude iminittcudi, was not compelled to repair the wall, in 

order that the beam might rest there safely. (D. viii. 5. 8. 2.) 

Jt is easy to understand what is meant by the servitudes 
siif/icidii vvl Jhnii'uiia ‘recijdendi and aftius non toUondi. By 
the one tlio re.v serriens was made to receive the rain-water of 
the /V'.V doniinans, by tbe other the /vvv serrions was prohibited 
from being raised above the /v.v dhiuinans. But in the text 
we h.avc the servitude .sfUUcidii nd Jlninhus non recqnendi^ 
and in the passage of the Digest (viii. 2. 2.), from which 
much of the text is borrowed, wo read of a servitude a!tins 
tollcndi; and it is not very easy to understand what these 
servitudes were. Tla'ophiliis, in his paraphrase of this section, 
thus explains the former. At/t in Jus hnjnainodi {i.c. stiUi- 
ciditt iua in mans tadas projiciandi) habidtas in tedas mans; 
at rot/ari ta nc stiUicidia inn nut rannlas in domnm ral 
araam mauni projicares. Thus it would appear that the servi¬ 
tude non racipiandi was an extinction of a pre-existent servi¬ 
tude racipiandi, made in favour of the owner of the res serriens. 
So, too, the servitude aitins toliandi is explained to mean 
the allowing the house of a neiglihoiir to he buiit above ours; 
so that the neighbour who was previously under a .vO’*vitudo, or, 


ideo arbaiiorum praediorura dictae 
quoniam a^dificia omnia urbana pm- 
dia appellamus, et^i in villa jvdificata 
sint. Item urbanorum priKdioinim 
servitutes sunt Ine ; ut vicimis onera 
viciui sustineat, ut in pai'ietem ejus 
liceat vicino tignnrn immittere, ut 
stillicidium vel iliimen I'ecipiat qnis 
in tedes sijas vel in aream vel in clo- 
acam, vel non recipiat, et ue altius 
tollat quis a'des suas, lie luminihus 
viciui ofticiat. 
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at any rate, of an obligation »o// altius tollendi, by the crea¬ 
tion of what may be called a counter-servitude, does away 
with the impediment to his building above our house. If it 
were really a servitude, as wc should certainly suppose from 
the language of Tlicophilus, that was extinguished or nullified 
by this new counter-servitude, it seems scarcely natural that 
this should not be given among the modes of ending a servi¬ 
tude, and still more, that the usual language of the jurists 
with respect to the extinction of a servitude should be de¬ 
parted from. The ordinary plirjisc was, that the thing affected, 
the res serriefis, was freed, res lihi’ratur, and it seems a very 
cumbrous mode of clfecting the liheralio rei to create a new 
servitude, when the object would have been at once accom¬ 
plished by merely siuTcndcring the existing servitude to the 
owners of the res serriens. The commentators are therefore 
driven to understand that the right previously existing, that, 
namely, of having our water flow into our neighbour’s house, 
or of having our neighbour’s house kept at the level of our 
own, was not a servitude, but was given by law. J'ositive 
enactments, such as wo read of in T.\c. Annul. 15. 4*1; Sl kt. 
Autj. 80; I), xxxix. 1. 1. 17, may hav(i decided tlial adjoin¬ 
ing houses should, in particular places, forTlie mutual advantage 
of the owners, be of the same level, or pour off their water on 
to the adjoining house, while those persoirs who were intended 
to be benefited miglit still forego this advaiitage, if they pleased 
to allow of a servitude being created to do away with the 
effect of the enactment. It must, however, be confessed, that 
no one who reads the passages in which enactments for the 
regulation of buildings are mentioned, would suppose that 
individuals were ever allowed to infringe them by the mere 
permission, of their neighbours. All that wc can be (julte 
sure of is, that these servitudes, which were the contraries td’ 
other servitucles, were constituted for the benefit of the owner 
of a thing that previously had been under some disadvantage. 

It is to be observed that words arc sometimes used to express 
servitudes which seem proper to the owner of the res dominuns, 
not to the owner of the res serriens. TJius, if the abt)vo 
explanation is con'ect, the servitus toUendi means the scrrtins 
patiendi vicinum tollere (see Bk. iv. Tit. (5. and what is 
termed in the text, as it Avould seem more properly, the sert itns 
stillicidii recipiendi, is termed in the Digest (viii. 2. 2), the 
servitus stillicidii avertendi. 

Ac luminihns ojficiat .-—d'here was also a servitude termed 
the JUS lunnnum, between whicli and that ne luminihns oj/iciat 
the difference was probably one of degree. The jus luminuni 
prevented a neighbour blocking up our lights; the servitude ne 
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Itnninihus officiat prevented his doing anything, whether by 
building, plaiitiug trees, or by any other means, whereby the 
light was in any way, however slightly, intertiepted from our 
house. (D. viii. 2. 15. 17. 40.) 


3. Tn rusticorum pnrdionim servi- 2 . Some think that among the ser- 
lutes cjuidam computari recte .putant vitudes of rural estates are rightly 
n(|ii!i> liaustuin, pccuris ad aqiiam included tlie right of draM'ing water, 
adpulsuin, jus pascendi, calcis co- of watering cattle, of feeding cattle, 
quciida', arena; fodienda. pf burning lime, of digging sand. 


There are many servitudes, 
moveables, mentioned in the 
examples in the Institutes. 

•‘1. Tdeo nutem lia* servitutes pra?- 
dioi'uni appellantiir, qxioniam sine 
pra diis coiistitiii non possuut: nemo 
ciiiin potest servitutem ndquirero 
iirbani vel rustioi pra-dii, nisi qui 
hai)ot pra'diuni; nec qiiisquuiu de- 
bere, nisi qui liabct praaliuin. . 

D. viii. 


both of rural and of urban im- 
Digest, besides those given as 

.'1. These senitudes are called the 
servitude.s of immoveables, because 
tliey cannot C-xist without immove¬ 
ables. For i^o one can acquire or owo 
a servitude of a rural or urban im¬ 
moveable, unless he has an immove- 
ahlo belonging to him. 

4 . 1 . 1 . 


T1)g nature of most servitudes of urban immoveables de¬ 
manded that the fmmoveablo over which, and the immoveable 
in right of which, the servitude was exercised, sliould be con¬ 
tiguous; but when the servitude was one of rural immoveables, 
the pnvdia need not necessarily be near together. Still, how¬ 
ever, a servitude was not permitted to exist which was uselefSs 
to its owner; and a person could not have a right of way, for 
instance, over the land of another, if he was prevented from 
using the way by land, over which he had no servitude, lying 
between his laud and 4.1iat over which the servitude was to be 
exorcised. (D. viii. 1. 14. 2.) ‘ 

'J’hcre was another difference between the servitudes of rural 
and urban immoveables. The latter were, for the most part, 
used continuously ;* the former only at times. The beam, for 
instance, always rested in the wall; there was no moment in 
which the owner of the res serriens was not prohibited from 
blocking up his neighbour’s lights. But the way was not 
always being used, nor were cattle always being watered (D. 
viii. 1. 14); and this difference was productive of very im¬ 
portant results. For instance, servitudes might be lost by not 
being used ; hut as the servitudes of most urban imm<.(veables 
wore by their nature perpetually used, they were preserved 
without their owner taking any trouble to preserve them, and 
possessory rights could be acquired in them, wliicii, with a few 



202 


LIB. II. TIT. III. 


exceptions, could not be acquired in servitudes whose usage 
was not continuous. (D. viii. 2. 20.) 


4. Si qnis velit vicino aliqiiod ju3 
constituere, pactionihus atque stipu- 
lationibus id eflicore dobefc. J*otost 
etiam in testamento quis iipredem 
suuin daninarc, ne aJtius tollat n‘des 
suas ne luniinibus ledium vidni 
official, vel ut patiatur eum lignum 
in parietem imniittere vel slillici- 
dium habere, vel ut patiatur eum 
pur fundura ire, agere, aquamve ex 
CO ducere. 


4. If Any one wishes to create a 
right of this sort in favour of his 
neighbour, he must effect it by 
agreements and stipulations. A per¬ 
son cair, also, by testament, oblige his 
heir not to raise his house higher, 
not to obstruct a neighbour’s lights, 
to permit a neighbour to insert a 
beam into bis wall, or to receive the 
water from an adjoiiting roof; or, 
again, he may oblige his heir to 
allow a neighboiir to go across his 
land, or drive beasts or vehicles, or 
to conduct water across it. 


Gai. ii. ."1; 1). viii. 4. ID. 

Gaius tells us (ii. 20), that ai'rritutcs prictUorinn ranfinnHin 
were among res mancipi (see Iiitrod. see. 50), while scrviiiftes 
ptrtedionnn urhanorum were not, and that the former were con¬ 
stituted by wancipatio ; the hitter, ^s well as personal servi¬ 
tudes, were constituted by the process termed uf Jitre ressio. 
(Sec introductory note to this Booh.) But these modes of con¬ 
stituting servitudes were only up 2 )licuble to tlie sohnn Italiciim ; 
in the provincial lands, .where there was no legal ownership at 
all, no ownership of servitudes could be given. But (Biius says, 
that if any one w’ished to create a servitude over provincial 
pi'iPtlta, he could efibet it pactionihus at stipul<itionihuSf\\i-\n^ 
tlie words of the text. The parties agreed to constitute tho 
se^^’itude, and this agreement {padio) was generally, perhaps 
almost always, followed by a stipulation or solemn contract 
(see Introd. sec. 83), by which the j)ers()U who permitted tho 
servitude to be constituted over his pnedknn, bound himself to 
allow of the exercise of the right, by subjecting himself to a 
penalty in case of refusal. (See raraphrase of 

Text.) When the right had been once exercised, and the 
owner of the servitude had thus tho quasi-possessio of th (3 
servitude, tlie pra3tor secured Iiini in the enjoyment of his right 
by grailting him possessory intardicts (see Introd. sec. 107, and 
note on introductory section of 'J’itle 0 of this Book), and 
also permitted liim, if tlie servitude afterwards passed out of 
bis quasipwssessio, to bring an action to claim it, called the 
nctw puhliciana, by wliieh a hona Jide posse.ssor was allowed 
to icpiesent himself fictitiously a.s a doniinuSy and to claim 
{medicare) u thing as if he were tho owner. In all probability 
the same mode of constituting servitudes obtained also witit 
regard to the solum Ttalicum: although there were proper and 
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peculiar modes of constituting servitudes over pradia Italica, 
yet if an agreement and stipulation were followed by quasi- 
possessioy the prcBtor would protect the quasi-possessor. And 
hence it was said that servitudes were constituted jure ptfcetorio 
and were maintained tuitione preetoris. 

Modern writers on Homan law are much divided in opinion 
whether servitudes were really constituted pactiofiibus atque 
stipulationihiiSy by agreements and stipulations alone, or 
wliethor we are always to understand that to perfect the title, 
what is termed quasi-traditio was necessary. That is, whether, 
as traditio was necessary to transfer the property in a corporeal 
thing, so it was necessary in order to transfer the property in an 
incorporeal thing, that the person to whom it ^vas transferred 
should be placed in the legal quasi-possession of his right. If 
the servitude was a positive one, it is very easy to see how this 
quasi-possession could be established ; for directly the right was 
exercised with the animus possidendi, and permitted to be so 
exercised by the owner of the res serriens^ the person in favour 
of whom the servitude was constituted, would have the quasi- 
possession. But when the servitude was a negative one, when 
the owner of the res screiens was merely bound not to do some- 
Ihing, the only evident mode by which possession could be said 
to be gained was, when the owner of the res do mi ita ns success-' 
fully resisted an attempt of the owner of the res serriens to do 
the thing which he was bound by the servitude not to do. But 
as the exercise of the right given by a positive servitude was an 
act evident and eogni/able by all whom it concerned, it is with 
regard to positive servitudes that the question is principally 
debuted, whether the exercise of the right was an indispensable 
part of the right being constituted. On the whole, it seems 
the better opinion that quasi-tradition was a necessary part of 
the constitution of a servitude. 

Alancipation and in jure cessio wore quite obsolete in the 
time of Justinian. Wc have two inodes given in the text by 
which servitudes might bo constituted under his legislation ; 
pactionibus atque stipulationibus, i. e. agreements, whether 
followed or not by a stipulation Kadtestamento. When given 
testatnento, a servitude might be given directly to the legatee 
equally well as by condemning the heir to transfer it to him, 
both modQs, in the time of Justinian, having exactly the same 
cllbct. To these modes must bo .added (1) that adjudicutione, 
when a judge awarded the property in a servitude under the 
actions familm erciscundm and eommuni dividundo. (See 
Intfod. see. 103; D. x. 2. 22. 3.) 2. That of resorviug the 

servitude in making a/rrtdfiV/o of the rest of the property, when 
it was in fact constituted by having all the othci /ura in re 
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separated from it, instead of, as usual, being itself separated 
from the rest. 3. Lastly, the possessor who had had a long 
quasi-possession of a servitude was protected in it. The 
usucapitjn of servitudes, which perhaps existed previously, was 
forbidden by the le.v Scrihonia. (a.u.c. 720; L.xli. 8 . 4. 29.) 
But a long hona Jide possession was perhaps protected by pree- 
torian actions and interdicts. Properly this only applied to 
servitudes urbanonim j)rtediorum, for these only were capable 
of a continuous exercise {servitutea qtun in superjicie consis- 
tunPy jiossessione rotinentur). (IL viii. 2. 20.) But there were 
particular servitudes rusticorum pnediornm, long usage of 
which gave rights which were protected. Among these were the 
jus aquee duceudiP (D. viii. 5. 10), the Jus ilineris, and the 
jus actus. (1). viii. G. 25.) The posscs&or had to show that 
his possession had been neither vi,c/qui, or precario ; but had 
not to show any good title for possession. (D. viii. 5. 10.) The 
length of time requisite for the possessor to have exercised 
the right was not fixed. It has been thought that Justinian 
fixed this at ten years for those present and twenty for the ab¬ 
sent; but this opinion is chiefly based on a passage in the 
Code (vii, 33. 12 ; see also C. iii. 34. 2), w'hich it is bettor to 
interpret of the length of time, by non-usage during which a* 
servitude was lost. 


Tit. IV. DE USUFIIUCTU. 


Ususfructiis est jus alienis rfibus 
utendi fruendi, aalva rerum sub¬ 
stantia: eat, enim jus in corporc, quo 
sublato ct ipsam tolli necesse ost. 


Usufruct is tbo right of using, and 
reaping the fruits of things belong¬ 
ing to others, without destroying 
their substance. It is a right over a 
corporeal tiling, and if this thing 
perish, the usufruct itself necessarily 
perishes also. 


B. vii. 1, 1, 2. 


We now jmss to personal servitudes, those, namely, which 
consist of ajt/s in re, i. e. one portion of the dominium being 
detached from the rest for the benefit of a person. Personal 
servitudes differed from real in being applicable to moveables as 
well as to i^mmovcables; and the personal senitude ususfructus 
.wto ,divisible, that is, some of the fruits included in the servi¬ 
tude might be parted with, although the servitude usus was, 
like real servitudes, indivisible. 


TJie person to whom the ususfructus was given had two 
nghts unijed; lie had the Jus ulendi, that is, tbo right of 
making every possible use of the thing apart from consuming 
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it or from taking the fruits-of it, as, for instance, the right of 
living in a house or enaploying beasts of burden ; and he had 
also the jus fruendi, the right of taking all the fruits of 
the thing over which' the servitude was constituted. The 
definition of fructusi% quicquidin fundo nascitur (D.vii. 69. 
1), that is, the ordinary produce, but' not accidental accessions 
or augmentations, such as a treasure found (D. xxiv. 3. 7. 12) 
or islands formed in a river. 

He might selll or let, or give his right of taking the fruits 
to another, and the profits ho thence derived were termed bis 
fructus eiviles. (D. vii. 1. 12. 2.) It was only such of the 
fructus ns were actually taken or gathered by him, or those 
acting under him, that belonged to him; and no fruits which 
wore not gathered at the tijne of his death passed to his heir. 
He was obliged to give security, on entering on the exercise 
of his right, that he wbiild use his right as a good q^ater- 
familias, and give up, at the time when his right expired, the 
■possession of the thing. (D. vii. 9. 1.) We have had an instance 
of what was meant by using his right ns a good.paterfamilias in 
paragr. 38 of Tit. 1, where it is said that he is bound to replace 
dead sheep and dead trees. He was also bound not to alter the 
nature of the thing over which the right extended; he could 
not, for instance, build on land unbuilt on, or change the use 
to which land was specially destined. (D. vii. 1. 7. 1 > D. viii. 
13. 4.) And it is with reference to this that the words salva 
rerum suhsiantuiy in the text, are sometimes understood, so 
that the sentence would mean, usufruct is the right of using 
and taking the fruits of things belonging to another, but so as 
not to alter the substance. Ulpian ijReg. 24. 26) certainly uses 
the words salva reriim suhstantia in a sense very similar; but 
the concluding w^ords of the section moke it more natural to 
understand salva rerum substantia as referring here to the 
duration of the usufruct. It lasts as long as the thing over 
which it is constituted remains unaltered; for if the thing' 
perislies, the usufruct perishes. The two sentences of this 
section arc taken without alteration from the Digest, but are 
from dilferent authors, the first being from Paul, the latter from 
Celsus. (D. vii. 1. 1, 2.) Very probably Paul did not use 
the words salva rerum substantia with reference to the duration 
of the servitudes; but the compilers of the Institutes saw that, 
if they were used in this sense, the two sentences would cohere 
together. 

1. Ususfnictus a proprietate sepa- 1. The ustifnict is detached from 
ralinncra rocipit, idque pluribus modis tlie property; and this separation 
acciilit: ut ecce, ai qnis nsumfrnoium takes place itt iftany ways { for exain- 
ftlicui legaverit, nam heres nudam pie, if the usufrart is given to any 
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liabct proprietatem, legatarios usura- one as a legacy; for the heir has then 
fructum; et contra, si fundnni lega- the bare ownership, and the legatee 
verit deducto nsufrnctu, legatarius has the usiifmot; conversely, if the 
nudam habet proprietatem, heres estate is given as a legacy, subject to 
vero usnmfructum. Item alii usum- the deduction of the usufruct, the 
fructum, alii dcducto eo fundum legatee has the bare ownership, and 
legare potest. Sine testameiito vero tlie heir has the Usufruct. Again, the 
si quis velit usnmfructum alii consti- usufruct may bo given as a legacy to 
tuor'e, pactionibiis et stipulationibus one person, and the estate nnnus this 
id efficero deb'll. Ne tamen in uni- usufruct may btvgiven to another. If 
veraum imitiles cssent proprietates any one wishes to constitute a usii- 
semper abscedente usufnietu, placuit fruct otherwise than by testament, he 
certis modis exlingui usumfi'uctum et must eflect it by pacts and stipula- 
ad proprietatem reverti. tions. Hut, lest the property should 

be rendered wholly profitless by the 
usufruct being for ever detached, it 
lui^ been thought right that there 
should be certain ways in Avhich the 
usufruct should become extinguished, 
and revert to the property. 

D. vii. 1. C; P. xKxii. 2. ID; D. vii. 1. h, pr. and -2. 

We may refer to whafc wc have said in the note to the fourth 
section of the last Title for the modes in whii-li usufructs were 
acquired, fn the time of Justinian they were constituted, 
i, by testament; 2, by agreements followed by quasi-tradition ; 

3, by being reserved in an alienation of the muht pruprirtax ; 

4, by adjudication ; and also, lastly, hpr, by the law, an instance 
of which wc have in the first paragraph of the ninth 'Title of this 
Book, where it is said that, under Justinian’s legislation, the 
father acquired the usufruct of his son’s jiecuHuin. 

It will bo observed that, in putting the third case of gift of 
usufruct by testament, that, namely, in which the usufruct is 
given to one legatee, the tmda proprietns to another, the gift 
tathe latter is expressed by the words fundum dnlucto van- 
fructu. The Digest (xxxiii. 2. 19) explains why dcducto usu~ 
fructu should, in such n case, be carefully added to a gift of tlie 
fundus; for if they wore not, the second legatee would he 
treated as having the nuda proprtetus, and also as luiviug a 
joint interest in the usufruct with the first legatee. 

2. Constituitur autem usasfructag 2. A usufruct may be constituted 
non tantum in fundo et tfdibus, ve- not only of lantls aud buihliiigs, but 
rum etiam in servis ot jumentis cete- also of slaves, of beasts of burden, 
risque rebus, excuptis iis quie ipso aud cverytluug else except those 
usu consumiintur; nam haj res iteque wliich are consunieil by being used, 
nftturali ratione neque civili recipi- for (hey arc susceptible of an usu- 
unt usumfructum. Quo numero sunt fruct neither by natural nor by civil 
vinum, oleum, frumentiim, vesti- law. Among these things are wine, 
inenta; quibus proxiina est pecunia oil, garments, and wo may almost say 
numerota, namqqe ipso usu assidua coined money; for it, too, is in man- 
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permutatione quodammodo axtingai- 
tur. Scd utilitatis causa senatus 
censuit posse ctiam earum rerum 
usurafructum constitui, ut tamen eo 
nomine heredi utilitcr caveatur. Ita- 
que si pecuniie ususfnictus, legatus 
sit, ita datur legatario ut ejus fiat, et 
legatarius satisdet heredi de tanta 
pecunia restituonda, si morietur aut 
capite minuetur. Cetera* quoqiie res 
ita traduntur legataiio ut ejus fiant; 
sed a'stirnalis his satisdatur, ut si 
morietur aut capite minuetur, tanta 
pecunia restituatur quanti ha* fuerint 
a*stimatie. Ergo scnatus non fecit 
qiiiilem carum rerum tisumfnictiim 
(nec enim poterat), sed per cauUonem 
qviasi usumfructum constituit. 


ner consumed by use, as it continnalTy , 
passes from hand to hand. But the 
senate, thinking such a measure would 
be useful, has enacted that a usufruct 
even of these things may be consti¬ 
tuted, if sufficient security be given 
to the heir; and therefore, if the 
usufruct of money is given to a 
legatee, the money is considered to 
be given to him in complete owner¬ 
ship; but he has to give security to 
the heir for the repayment of an 
equal sura in the event of his death 
or his undergoing a enpitis deminutio. 
All other things, too, of the same kind 
are delivered to the legatee so as to 
become his property; but their value 
is estimated and security is given for 
the payment of the amount at which 
they are valued, in the event of the 
legatee dying or undergoing a capi¬ 
tis deminnlio. The senate has not 
then, to speak strictly, created a 
usufruct of these things, for that 
was impo’ssible, but, by requiring 
security, has established a right ana¬ 
logous to a usufruct. 


I"), vii. 1. 1; ]). vii. 1. T). vii. 5. ‘.2, pr. and 1 ; D. vii. 5. 7. 


Proporly only things i/t t/sti non consumuntur could be 
tljc subject of ti sci vitud(3 which consisted in using things only 
for a time; but as things qtue usu oonsamuntur, things that 
perish in the using, arc things that may for the most part bo 
easily replaced by similar things of an equal quantity and 
quality, the sanatifs con/iullum alluded to in the text (the date 
of which is uncertain, but is probably not later than Augustus) 
p(U’mitted that things quee usu consumuntur should be mode’ 
subject to a hind of usiifrqct by which they might be con¬ 
sumed at once, and then, on an event occurring by which a 
real usufruct would have expired, that is, the death or capitis 
deminutio of the usufructuary, they were to be replaced by 
similar thiflgs, or, wliot dFected. the same object in a different 
way, their pecuniary value w'as estimated on the commencement 
of this quasi-usufruct, ns it is termed, and paid at its expira¬ 
tion. Ulpian gives the following as the terras of the senatus 
consultum : Ut omnium, rerum, qua in cujusque patrimonio 
esse constaret, ususfructus ier/ari possit. (D. vii. ft. 1.) 

It will be obseiwed that tho text includes garments, cesti- 
menia, among things of which there was only a quasi-usufruct, 
whereas the Digest twice speaks of them as things of wbicli 
there was a real usufruct. (D. vii. 1. 15. 4; vii. fh 9. 3.) They 
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were, in fact, one or the other according as it was the garments 
or their value, that was to he given to the owner of the niuhi 
proprietas at the-end of tlie usufruct, and this might depend 
on theJntention of the parties or the nature of the materials. 

Satisdatur. The usufructuary not only guaranteed by a 
stipulation the replacement of the things or the payment of 
their value, but he procured a surety {Jidejussor) to guarantee 
it also. 

3. Fiiiitur autom ususfnictus inorto 3. The usufruct terminates by the 
fructuarii, ct duabus capitis deminii- death of the usufructuary, by two 
tionibus, maxima et media, et non kinds of namely, tho 

utendo per niodum et tempus: quiu greatest and the middle, and also 
omnia nostra statuil constitutio. by not being used, according to the 
Item finitur ususfriiotus, si domino manner, and during the time fixed; 
proprietalis ab usnfructuario cedatiir all which points liavo been decided 
(nam cedendo extraiico nihil agit) ; by our constitution. ’I'lie usufruct is 
vel ex contrario si iructuarius pro- also terminated if the usufructuary 
prietatem rei acfjuisierit, qu.e res surrenders it to the oMiier of tlio 
consolidatio apiiellatur. Eo ainplius property (a cession to a stranger 
constat, si a-des incendio consumptic would not liavc this eflecL); or, again, 
fiicriut; ved otiam teme motu ant Mtio by the usufructuary acquiring the 
suocorruerint, extiiigui u^innfnietum, property, winch is called cuiisolida- 
et ne areie quidem usumfriictum de- tion. Again, if a building is consumed 
beri. • by fire, or thrown down by an carth- 

' quake, or falls tbroiigh decay, the iisu 

fruct of it is necessai’ily destroyed, 
nor does there remain any usufruct 
due oven of the soil on which it 
stood. 

C. iii. 30. Ui, pr, and 1, ; G.\i. ii, 03. 

The text points out five ways in which the usufruct wouKl 
terminate. 1. By the untural or civil death of the usufnietuiiry. 
If the usufruct belonged to a city or corporation which euultl 
not die, it lasted for a hundred years, as being the extreme 
length of the duration of human^ life. (D. vii. 1. i5G.) Pre* 
viously to Justinian the minima capitia deminulio extinguished 
a usufi'uet, because the person who underwent it was not the 
same person in the eyes of the law after undergoing it as ho 
was before ; lie commenced a now existence. Justhiian altered 
the law in this respect (C. iii. 88. 10), and he also decided a 
question which had divided the jurists whether a usufruct 
acquired by a slave or a* Jiliunfamilias terminated on the 
death of the slave, or death or capitis daniinutio of the son, or 
whether it remained for the benefit of the master or father. 
He decided that it should remain until the master or father's 
natural or civil death, and furtlier, that in the ease of ajUiiis- 
J’aniiha^, it should also continue for his benefit after his lather's 
diatli; so tliat the father had tlie usufruct for his life, and then 
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tbe son, if be survived the father, had it for his life. (C. iii. 
88. 10. 17.) 

No?i utendo per moduni el temjtus. Secondly, the usufruc¬ 
tuary might lose the usufruct by not using it in tlie way agreed 
on by tlie parties during the time fixed by law. The usufruc¬ 
tuary might, for instance, have the use of a fundus for the 
summer, and if he used it only during the winter he would not 
use the usufruct of tlie fundus in the way it was given liim, and 
this was equivalent to not using it at all; and if he did not 
('xcreiso iiis right at any period previous to the time fixed by 
law, ns that when the usufruct became extinct by non-usage,^ 
his right was gone. This lime was, under the old law, one 
y(*ar when the usufruct affected moveables, and two years 'when 
the usufruct affected immoveables. If this period elapsed with¬ 
out the right being exorcised, the owner of the nuda proprietas 
gained the usufruct by usucapion, .lustinian altered this by 
fixing three years as the time for moveables, and ten or twenty 
years for immoveables, according as the person affected was 
jiresent or absent, (Hoc Tit. 0. 1.) The usufructuary was 
placed so far in the position of an owner of a thing, that it 
required the same length of time to make him lose the usu¬ 
fruct as it did to make the owner lose the property. Hence it 
is said in the Code (iii. 88. 10. 1) that ho was not to lose the 
usufruct unless tuUs (‘.veeptio {i. e. of usucapion) usufructuario 
ojtponufur, qme etiani ai dominium rindicubat, poterat euni 
j>r<(‘sentem rel ahaentem c.rrlndere. 

Non-usage and the minima capitis deminutio only affected 
rights already eornmenei'd; and in order to avoid their eSects 
the usufruct was often given by legacy in sinr/ulos annos, vel 
menses, ref dies. As a new usulruct thus began each year, 
iiionth, or day, there could be no non-usage for a longer time 
than the duration of each usulruct, and the minima cajiitis 
deminutio only affected the usufruct existing at the time it was 
undergone. (D. vii. 4. 1.1.) 

»S'/ domino ccd<ttur. Thirdly, the usufruct was lost if it was 
surrendered to the owner of the nuda proqyrietus. The words 
ct-datur, and cedendo belong, in the passage of Gaius from 
which this part of the section is taken, to the in jure cessio^ 
the fictitious suit by which personal servitudes were given up 
ill the time of Gaius. As this mode of giving up servitudes to 
the dominus was obsolete, .less technical words would be more 
appropriate in the text. Tlie usufructuary c*buld not traiisler the 
usufruct to another, because the usufruct attached to him por- 
bonally, and was to terminate by Ids death or capitis deminutio, 
and not by that of a stranger. Ho could allow another to ex¬ 
ercise bis right of taking the fruits until he himself died or lost 

p 
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the servitude, hut this did not make that person the owner 
of the usufruct. 

The two other modes hy which a usufruct might be lost, viz. 
consolidation when the usufruct was extinguished, tjui res stta 
nemini serrit, and the thing being consumed, that is, either 
really perishing, or having its sahstaniia altered, need no ex¬ 
planation. 

Of course, if a usufruct w^as made conditionally, or for a 
limited time, it expired when the condition was accomplished 
or the time ended. 

Servitudes generally were extinguished in much the same 
‘way as the particular servitude of usufruct. 1. fiy the de¬ 
struction of the thing—the res do/nintufs or the 7'es serritats. 
2. By the same person becoming OA\ner of tlic res dominans 
and the res servietts, or, in ease of personal servitudes, of tlio 
remainder of the proprietas and the servitude, d. J^y the 
owner of the servitude permitting the person affected by it 
to do something which made the exercise of tlie right im¬ 
possible. 4. Lastly, by non-usage, there being, however, a 
remarkable difference in this respect between servitudes rasti- 
corum prtediorum and servitudes urhanorinu jjnediorum ; fur 
ns the possession of the former was not eontinuous, that is, the 
right was not always being exercised, the mere non-usage of 
the right during the time fixed by law extinguished it; but os 
the possession of the servitudes arhanorum pra diurian was eon¬ 
tinuous, it was neecssarv tliat the owner of the res serriens 
should do something to break the possession, or, as it was 
termed by the jurist, usurapere lihertatem (1) viii. 2. 0), i.e. 
to ct)mmence the libei’ntion of lljc res serriens. as, for instance, 
to turn a stillieidium away liom his premises ; and if this was 
acquiesced in during the time fixed by law, that is, ten years 
for persons present «ind twenty for persons absent, the owner of 
the I'es dominanh could not afterwards claim his servitude. 

4. Cum autem finitus luoril usiis- 4. Wlum the usufruct i.>, ejitin ly 
friictiis, revcTtitur scilicet acl propiic- extinguished, it is rounilod tn llil* 
tatern, et ex eo temporo niulu' jiro- property; and (he person who had 
prietatis dominus inoipit plenam in the bare ownorsliip, begins llieiue 
re habere potestatem. forth to have full power over tlio 

thing. 

Some texts hme jnilusfnerii lotus nsusfrnrtus; for as tlio 
usufruct was divisibh', portions of it might exist, and yet other 
portions have reverted to the owncT of the nnda proprietas. 
Jt may be rernarked that if two persons had a joint interest in 
the same usufmeb und the usufruct was divided between them, 
when one died, his share went, not to tho owner of the nuda 
proprietas, but to his copiojiiietor. (L. vii. 2. 1.) 
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Tit. V. DE USU ET HABITATIONE. 


lisdcm istis modis quibus usiis- 
fructns constitiiitur, etiata nudus usus 
constitui scjlet; iisdeiiKjiic illis modis 
fiaitur, quibus et ususfructus desinit. 


' The nalced use is constituted by 
the same means as the usufruct; and 
is terminated by the same means that 
make the usufruct to cease. 


D. \ii. 1.3,!). 

Tlio iiso was a portion of tlio usufruct. The person to whom 
th is ri^ht was given could use the tiling, but not take any of 
its fruits. He had tlio fff/dus i/si/s (1). vii. 8, 1,), the bare use 
of the thing; and eujoyed all the advantages lie could obtain 
from the use; but he could avail himself of nothing which 
the thing produced. lie could not, like the usufructuary, let, 
sell, or give the exercise of his right, for ho was excluded from 
taking what were termed fractua ciiiles, as much as from 
taking frurttfs The jurists, however, modified in 

some (h'grec the rij^our of this principle; and the owner of the 
use was allowed, in I'ases where the right would otherwise have 
produced no benefit whatever, or where it seemed right to jmt 
a favoiir.'ihle interpretation on the wording of a testament, to 
take us much of certain kinds of produce as was sufficient for 
his daily wants. 


1. aulcin wcilictd jiivis oHt in 

USU fiuain in u>,ufniotu. Naiiiquc is 
11111 finiiii nudum liiilict Usuni, iiiliil 
nltirms Imbei’c iutidlif'itui' qiiiun ut 
olcrilais, |i(iiuis, llorilms, fumn, stra- 
ni.uitis cl lif^nis iid nsuiii quotidianiiiii 
utatiir. In co quociuc fiindo liiictfiius 
ci inorari lirut, ut ne(|Ue domino fundi 
nudcbius sil, nrque iis per quos oper.a 
ruslica tiiinl, iinpcdimonto: ncc ulli 
alii jus quod liabct, ant looaro aut 
V( ndcro aut gratis concodcre potest; 
einn is qiii usiunfriicliim luilict, potest 
Im c omnia faeere. 


1. Tlio riglit of use is less extensive 
tliau that of usufruct; for lie wlio 
lias tbe naked usc of lands, lias no- 
tlnng more tlian the right of taking 
herbs, fruit, flowers, hay, sti’aw, and 
wood, sutTicient for his daily supply. 
He is permitted to establish himself 
upon the land, so long as ho neitlier 
annoys the owner, nor hinders those 
who are engaged in the cultivation of 
the soil, lie cannot let, or sell, or 
give gratuitously his right to anotlier, 
whde a usufiuetmu-y may. 


1). vii. 8. 10. 1 ; n. vii. 8. Vi. 1 ; P. ^ii. 8. 11. 

The jurists dillered ns to {ho /'metf/s of whicli a certain daily 
supply might ho taken, and ns to whether it was necessarv that 
they should ho consumed on the spot. (B. vii. 8. 10. 1 ; J). vii. 
8. 12. 1.) The station of the usHaritts and the abundance of 
the fruits would raalte a difference in particular cases. 

The usHariits could prevent the owner ns well as any one 
else from coming on land subject to a wav/v, except for tlie 
purpose of cultivating it. 
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jiiit gratia concedrre. There would bo a sorfc of fructua in 
being able to gratify tlie wish of giving and of oonferring a 
favour, instead of receiving a price. 

3. Item is qui jvtliuni UMim lutliet, 3. ITc, who has tlie nso of a liouso, 
liacU-niis JUS habere intelligitur, ut lia.-, nothing more tlinii the riglit of 
ipse tantuin liabitet; nec hoc ad inhaltiiing it iiiiuselt; for ho cannot 
nlium trau'.forre potest, et mx ivcep ti.nisl'er tliis riglit to another; and it 
turn esse videtnr ut liospiteni ei ivci- is net witliout considerable doubt that 
pere lice' ; ; sed cum uxore suu hbe- it has been thought allowable that he 
risipio snis, item liliertis, nec non aliis should rocoi\o a guest in the liouse, 
libeiis peisonis (pnlms non niiniis but he nmy live in it with his wife and 
quam servis utitiir, habitaiuli jus children, and freedmeUj and other free 
habet. Mt convenu'iiter, si ail mnho- persons who may be atlacliod to his 
rem ustis a diuiii peitincal, cum lu..- sei'Mco no less than his slaves are. 
rito ei luibitarc licet. A wit’i', it it is she who has the use ut 

tlu' liouse, may li\e in it with her 
husband. 

J>. lii. 3. 1; D. vii. t?. 1. 0. 8. 

The Hsuarit/a bad the use of the whole thing, and the owner 
could not make use of any part not used by the aauarias. 
(D. vii. H.-22. 1.) So,, tog, the rigltt of was indivisible 
and could not be given in detached portions, as that of iisiifniet 
could be, to dill'ereut persons. (D. vii. H. 10.) But one person 
could have the use, and another the usufruct of tlio same thing. 
(1). vii. «. l i. 3.) 

3. Item is ad quoin sorvi usus per- .‘1. So, ton, be wlio 1ms tlie use of a 

tiiiet, ipse tiiiiiuniiuodo opens atque slave, has oulv tlm right of liimself 

iiiiuisterio ojiis iiti potest : ad ahum Using tlm lalji ur and servu'es of the 

vein nullo niodr» jus suum tianslV'ir>‘ slave for lie is not )>erinuied in auv 

ei cuncossum est. Idem scilieol jui is way to tian-.fer liis iigiit to uiiolliei. 
est et in jumeiitis. Ami it i.s the sumo with regard to 

beasts of burden. 

T). vii. H. 13. rj, (5. 

tantummixio uli potrat; hut the wife or the hnshmid 
might use the thing of which the use was given to the otiier. 
(D. vii. 8. b.) 

4. Sed si pcconim, \eluti ovium, 4. Tf the. use of it Hock or licrd. ns, 

usus legatus sit, neqiie luete iioque for iiistarice, of u ilock of sheeji, I.e 
agriis neque hina iilelur iisiiunus, given as n legacy, tho person who has 

quia ea in friictu sunt. IMano ad tlio use cannot take tho milk, tho 
btercoraiidum agriim suum pecoiibus lambs, or tlie wool, for these aio 
nti potest. aiririiig the fruits. Hut he may cer¬ 

tainly make use of tlie Hock to iiia- 
iiure Ills land. 

1>. vii. s. 13, 3. 

As a flock was hardly of any use if a person might ntit take 
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any of the fnictus, the ffsuarius was allowed to have a little 
milk {modicuni lac) when the usus had been constituted in a 
way to admit of a favourable interpretation. (D. vii. 12. 2.) 


rt. Sed si cui hnbitatio Icgata sive 
nliqiio inodo constituta sit, neqiie 
usus vidctiir neque ususfructus, sed 
quasi propriiirn aliquod jus. t^uam 
liabitatioiieni babentibus, propter 
renim utiliiateiu, secuudurn Marcelli 
sisitoiitiaia nostra decisiouo proinul- 
gatn, poriiiisiniiis uou solum in ea 
degere, sed etiuin ulus locare. 


If the right of habitation is 
given to any one, either as a legacy 
or in any other way, this does not 
seem a use or a usufruct, but a riglit 
that stands as it were by itself. I'rom 
a regmd to wliat is useful, and enn- 
foriimbly to an opinion of Marcellus, 
we liave publislied a decision, by 
Avbich we have permitted those wl'o 
ha\e this right of liahitation, not only 
themselves to inh.abit the idace over 
\\hich the right extends, but also to 
let to Olliers the right of inhabit¬ 
ing it. 


1). \ ii. 8. 10; ('. iii. 

« 

'I’lio jurists had doubted whether hahitntio was to ho con- 
sidcMcd a distinct servitude (1). iv. o. 10; I). vii. 8. 10. 2), 
whieh .lustiiiian Itcro pronounces it to bo. So far as it differed 
from the use, or, sifter .lustinian gave the power of letting the 
house, from tltc iisnfrnct, of the house, it diflered by being 
an oceiipation allowed sis si fact ratlter tlian as a I’ight, tlie 
creation of tin; law, to whicli the incidences of a personal 
servilside would attach. Modestiiius says of '\i, patius in facto 
ifuam in. jure cunstistif. (D. iv. 5. 10.) 'Thns, it did not 
cesisG by noii-ussige or by the minima capitin deminutio, 
(J->. vii. 8. 10.) 


n. llifc dc scniSulibiis ot nsiifructu 
ct ii-.!! ct habitiitionc dixisso snfliciat; 
d(’ bi'if'diliitc autem, ct (ibligaliuiu- 
biis, snis locis iiroxioncinu-;. K\]io- 
snimiis siimmatim qiiibiis modi'., .jure 
gi.'iiliinu res nobis aoqiiiniiitiii': niodo 
Mdcainus, qiiibus modis Icgiliino et 
ci\ili jure ucquirunliu’ 


/>. Let it siilVico to have said thus 
inncb concerning scr\ilndes, usu¬ 
fruct, use, and habitation. We shall 
treat of inberitanci's and obligations 
in llicir proper places. We have al¬ 
ready bnelli explained bow things are 
ncipiirod by the law of nnlion&; let ns 
now examine bow tliey are acquired 
by the civil law. 


I), vii. 8. 10. 

Before quitting the subject of servitudes it is proper to ob¬ 
serve that, besides the possessory interdicts by which the pos¬ 
session of servitudes was secured, there were two real actions 
by which a claim was made Avirh regard to a servitude. By 
the one {actio in rem confesaoria)^ the owner of the servitude 
claimed to have hi.s servitude protected, and thc^ right to it pro¬ 
nounced to bo his, against any one who attempted to disturb 
him in his quasi-2)ossession, or disputed his right By the 
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Other {actio in rem noffatoria), the owner of n thing over 
which another person cluimetl or exercised a servitude himself 
claimed to have this tiling pronounced free from the servitude. 
It might seem as if this was rather a defence to an action for 
the servitude tlian itself a real action. But it was considered 
a substantive and independent action, because the owner of the 
dominium thereby vindicated his claim to a portion of it, 
namely, to the servitude which it was attempted to detach fi*om 
the ownersliip. 

Justinian now returns to the examination of the modes in 


which things arc acquired, and the sixth Title would properly 
follow the latter part of the first. Before, however, wo leave 
the subject jura in re, we must notice three other kinds 
jura in re besides servitudes, of which the Institutes make 
no mention. These are the juft emphyteutirarium , the jus 
superfiritirinm, and ihe jus piynoris. 

'l^he exact time when servitudes first bc'camc a part of Bo- 
man law is not easy to discover. The Twelve 'fables determine 
the width of a way, but there is nothing to show that this was 
intended to regulate the >vidth of a way to which one person 
had a right ov«u’ the land of auf»ther, although, probably, the 
width assigned by the law of the Twelve 'fables was afterwards 
employed as the standard to regulate private ways. However, 
the nature of servitudes makes it almost certain that tlujy must 
have very early been recoguiiiod by law ; and, at any rate, we 
learn that they were so long before the end of the Republic. 
I’he Y)eriod at which the three jura in re, of which we have 
just .spoken, were established as a part of law, can be ascer¬ 
tained more readily. 'J'hc first, tlic jus emphyteulienrium, 
though based on an institution of tlie civil law, yet only as¬ 
sumed its peculiar cliaraeter in the time of the liower Empire; 
the two others owed their existence to the pnutors. 

The jus emphyteuticariunh, or, as it is more generally called, 
emphyteusis, was the right of enjoying all the fruits, and dis¬ 
posing, at pleasure, of the thing of iinotber, subject to the pay¬ 
ment of a yearly rent ( pensio, or canon ) to the owner. Formerly 
the lands of the Roman people of municipalities, or the college 
of priests, used to be let for different terms of years, sometimes 
for a short terra, such as that of five years, sometimes for a term 
amounting almost to a perpetuity, under the name of ayri 
vevfiyales, (Gai. iii. lib,) Afterwards, tlio lands of private 
individuals were let in a similar manner, and were also com¬ 


prehended under the term ayri vcctiyales. The emperors lot 
the patrimonial lands in a similar way, and these lands so let 
were termed empliyieutiraiii {C. xi. 58. 01), a name arising 
./rom there being a new ownership, or wliat almost amounted 
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to an ownership, engrafted tpvrevo)) on the feal dominium. 
I'htlior shortly before, or in the time of Justinian, the two 
riglits, tJiat of the (if/er vectif/alen, and that of emphyieusift^ 
were united under the coraraon name of emphyteusiay and sub¬ 
jected to particular regulations. 

Both lands and buildings could be subject to emphyteusis. 
(Nov. vii. B. 1, 2.) The emjdiyfcuta, as the person who en¬ 
joyed the right was termed, besides eiijoying all the rights of 
an usufrtictuury, could dispose of the thing, or rather of his 
rights over it, in any way ho pleased (Nov. vii. 3. 2) ; he could 
create a servitude over it or mortgage it (D. xiii. 7. 1(5. 2) ; he 
had a real action (which, however, was ^aid to be a iitilis vin~ 
dirutio, because he was not the owner, but only in the place 
of one) to defend or assort his rights; and at his death his 
light was transmitted to his heirs. (Nov. vii. 3.) 

lie was obliged to pay his pensio undcu* any circumstances, 
whether he actually benefited by his cmjihyteusis or not, be¬ 
cause the payment of rent was an acknowledgment of tlic title 
of tlie dominus, lie was also hound to use the thing over 
which his right extended, so that it was not deteriorated in 
value at the time his right expired. (Nov. vii. 3. 2.) 

Tlu! right of super/iries was almost identical with that of 
emphytetfsis, hut applied only to the super/icies, that is, things 
built on tlu! giound, not to the ground itself. It was the riglit 
of disposing freely of a huilding erected on another man’s soil 
without destroying it, subject to the payment of a yearly rent. 
(I), vi. 1. 7i.) It must have been the creation of (he _/V/.v 
pnetorium at a time when there was nothing like the emphy- 
feusis of buildings, and when it was only lands that were let as 
ayri veetiyalca. The rights and duties of the superjiciarius, 
the person who enjoyed the right, may be gathered from those 
of the cmphyteuticurius. 

’J’hc jus piyuoris was the right given to a creditor over a 
lliing belonging to another, in order to secure the payment of 
a debt. When the thing over wliich the right was given passed 
into the posse.ssion of the creditor, the right of the creditor 
was exprcssc'd by the word piyntis ; wdicn the thing remained 
in the hands of the debtor, the right of tlio creditor was ex¬ 
pressed by hypotheca. Sometimes only one or more particular 
tilings were under a hypothecUy sometrmes all the property of 
the debtor. The rigliL of the creditor extended only to tlio 
amount of bis debt, but all the thing pledged was subject to 
his claim. The right might bo created by tlic mere agree¬ 
ment of the parties, without any handing over or tradition of 
the thing pledged to the creditor. (0. viii. 17. 2. 9.) Some¬ 
times the right was created by a magistrate, whoga\ .i executiou 
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to a creditor this means; and in many cases the law created 
Avhat was called a hypotheca tacila over tlie property, ns, lor 
instance, over the property of a tutor in favour of the pupil, 
and over the property of a husband, that the dowry of ibo 
wife might be restored. 

The creditor had the right (1) of selling (D. xx. 5) or 
pledging (0. viii. 2i) the thing pledged : (2) of satisfying his 
own claim before that of any one else out of tlic proceeds of 
the sale, of tlic money obtained by pledging the thing : 
(d) of having himself constituted owner of the thing if no 
purchaser could be found for the thing; (4) of bringing a real 
action (termed the aciio quasi-serviana) against any one who 
unlawfully detained the thing pledged to liim. 

If the sumo thing was pledged to diffevent creditors, the one 
to whom it was first pledged had generally a preference, 
tempore, potior jure. But there were certain hypothecu' which 
had special privileges attached to them, and wbicli luid a first 
claim on tlie property of the debtor, such as the hypothvea of 
the Jincus or imperial treasury for the payment of taxes (C. iv. 
40. 1), and that of a wife for lier dowry (C. viii. 14. 12) ; and 
hypotheae which w’ero created by an instrument publicly re¬ 
gistered Jiad a preference over others by a eonstitution of Leo. 
(0. viii. 18. il.) 


Tit. VL DE USUCAPIONIBUS, ET T.ONGI 
TEMPOUIS POSSESSIO^IIBUB. 


Jure consiilutum fucrat, nt 

qui bona fide ab co (jui doniinus non 
erat, cum crediderii eum doininniii 
esse, rein emerit vel ex (loiiiitii)Tic 
alia^c qiiavis justa cati^a acceperit, is 
earn reni, si inobills erat anno uliiqiie, 
si iminoinlis biennio tantuni in iitilu-o 
solo usucapiat, ne reriim doniinia in 
incerto essont. Et cum hocplacidim 
erat putautibus antiquioribus doiiiinis 
sufficere ad iiiquirendas res suas prir- 
fata tempora, nobis nielior senteiitia 
sedit, ne domini maliiiius suis rebus 
defraudentur, neque certo loco bene- 
ficium hoc concludalur. Et ideo con- 
stitutionem super hoc prornul^ravi- 
znus, qua cautum cst ut res qiiidem 
mobiles per triennniin, immnbiles 
vero per lonKi temporis pos.sc'isiont'm 
fid est, inter prawntes decennio, 
inter abseutes vijjitiii annis) usu- 


By the civil law it was provided, 
tliat if any one by purchase, gift, or 
any other legal means, had hona Jitlr 
received a llnng from a per-'on who 
was not the owner, but whom lie 
thought to be so, lie should iicijuiro 
this thing hy use if he held il for one 
year, if it w'ere a mo\eablc, wln-re- 
ever it might be, or for two years, if 
it were an immoveable, but liiis only 
if it were in the solum Itnlicum; the 
object of tills provision being to pre¬ 
vent the ownersliip of things remain¬ 
ing in nneertuinty. Such was iho 
derision of the ancients, who thought 
the limes wc have mentioned siiili- 
cient for owners to search for their 
property, but wo have come to a much 
better decision, from a wish to pre¬ 
vent owners being despoiled of their 
property too quickly, and to prevent 
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capiftntiir; et his raodis non solum the benefit of this mode of acquisi- 
in llalia, sed in omni teira qute tion being confined to any particular 
nostro ijnperio gubernatur, dominia locality. We have accordingly pub- 
renimjusta causa possessionis prae- lished a constitution providing that 
cedente acquirautur. moveables shall be acquired by a use 

extending for three years, and im- 
jnovcables by the “ posse.ssion of long 
time,” that is, ten years for persons 
present, and twenty for persons ab¬ 
sent; and that by these means, 
provided a just cause of possession 
precede, the ownership of things may 
be acquired, not only in Italy, but in 
every country subject to our empire. 

Gai. ii. IQ-Tl. 4C; D. xli. 3. 1 ; C. vii. 35. 

The subject of j)uss(>ssio is only treated indirectly in the 
Institutes, and it is necessary to have a general conception of 
the meaning of the term before proceeding to examine the 
mode of acquiring property called usucapion. 

IJy jiossrssio is meant primarily mere detention, I'.e. the 
physical npj)rehcnsion of a tiling. If the possessor adds the 
intention {a/thnifs) of holding tlie thing as his own and of 
exercising over it all the rights of an owner, then he has legal 
possession ol‘ it as opposed to the mere pliysieal possession 
involved in simple detention. When a person had legal pos- 
s(?ssion of a tiling lie was protected in liis possession against 
any one who liad not a better title to possess, and in order to 
protect him the praitor granted him an interdict. If his pos¬ 
session was not founded on I'orce or i'raud, and had been 
acquired by a legal mode of acquisition, then it ripened, 
after a length of time laid down by law, into full ownership, 
and the process by whieh the change was eflected was termed 
Thus the meaning of the term legal or juristical 
])()ssession, the protection of the rights of the possessor by 
the interdicts, and the transmutation under certain circum¬ 
stances oi' jjofi.s('ssio into ownership by the lapse of time, are 
tlie three main points on which attention has to be fixed in 
examining the subject of posxcssio. 

Tlie two requisites of legal possession are briefly summed 
up in the words “ upprehenaio ” and animus. The apprehen¬ 
sion of a corporeal thing means such a dealing with it as 
enables the person approbending to deal with the thing at his 
jileasure. Thus a person who enters on part of a piece of 
land has possession of the whole because it is at his pleasure 
to go to any part of it. A person who has tlie key of a 
granary lias tlie means of going into the granary. The 
animus means the intention of the possessor to hold the thing 
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possessed as liis own, and not as a person to whom a tiling has 
been pledged holds the thing, for he holds it avowedly as 
belonging to another {alicno nomine). 

The edict fixed certain cases in which the prajtor w'oiild 
himself at once give a decision and pronounce what was to he 
done without sending the case to be examined by a judex, and 
the order of the pnetor thus given was called an interdict (see 
BJc. iv. 'J’it. 10). What was termed an interdivtum reiinenda^ 
poHnesxio^'iii was granted to a person whose posse.ssion had 
been disturbed or threatened with disturbance, and an inier- 
dic/itm rect/j>e? (tnd(i‘ 2 >os.s'essionis was granted to a person who 
had been forcibly ejected from his possession. Any person in 
possession wjis entitled to these interdicts against every one 
who could not show that he had a better title. 

Whenever a person possessed a thing as a matter of fiict, 
with the intention of treating it as if he were the owner, 
that is, ns if it belonged to him, the possessor had a right 
to the interdicts that protected his possession. But it tvas 
only when tho possession was iwnct Jide and e.x' jn.sla canK(t 
that the operation of usucapion would trausmulo his posses¬ 
sion into ownership, that is, the possessor must have com¬ 
menced his possession, thinking he iuui a real right to possess,, 
and have acquired it by a recognized legal method of acquiring 
property, A jwase.ssio which w’as commenced under these 
circumstances was changed into dominium bj’ lapse of time, 
and tho time required, as fixed by the law’ of the Twelve Tables, 
was two years if the thing possessed was an immoveable, and 
one year if it were a moveable. The operation of usucapion 
was of the greatest importance in the system of Jioman law. 
Things that being rea mancipi ought to have been eonveyed 
by mancipation, but had been eonveyed without the necessary 
ceremony, were not legally passed in ownership to the person 
,to whom they were nominally conveyed. But the very short 
lime requisite for the operation of usucapion quickly changed 
the possession into dominium, and thus ended tho separation 
of the legal and beneficial interests. And, generally, when tho 
prajtor gave the possession of property where he could not by 
strict law give the ownership, that is, w’hen he exercised his 
equitable jurisdiction, the operation of usucujxio soon con¬ 
verted the po-fsessor hononim into tho full legal do min us. 

In order that the ownership of a thing should be acquired 
by usucapion it was of course necessary that the thing itself 
should be .susceptible of being held in dominio. There was 
jio ownership possible, for instance, in the ease of tlie solum 
proeinciale, and, therefore, no usucapion. The emperor or 
the people were owners of the soil, and tho actual occupier of 
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land in the provinces could not be the owner; ho could only 
be protected in the possession of it; and the preetors protected 
his possession against tlic “claim of any one asserting himself 
to be the rightful possessor, by permitting the possessor, when 
he had held the land for ten years, if he and the claimant had 
during that time inliabited the same province {inter pree- 
se?ttes)y or when lie had hold it for twenty years, if they had 
not, to repel the action by an exception, which, as bding, placed 
at the beginning of the infentio, was termed a procscriptio (see 
Introd. sec. 101), and would probably be in this form: Ea 
res (iffcitur, cujus non est longi temjjoris ^pra'serijHio; and 
this prescription or exception (for tlic terms may be used in- 
difTerontly, as it was only in the early times of the construction 
of the formula that sucli a defence was really placed at the 
beginning of the intentio), if found to be true in fact, made 
the possessor quite secure. 

This prescription, however, had not exactly the same effect 
as usucapion. In the first place, it did not make the person 
owner (.if the immoveable, for nothing could do that with respect 
to the solum prorineiafe. Secondly, if an action was brought 
by tlic real owner, the usucapion was not interrupted until 
judgment had been given against the possessor (D. xli. 4. 2. 21) ; 
whereas if an action was brought against the possessor of an 
immoveable in the solum prorineiale, the prtescriptio lonr/i 
temporis \vas of no avail unless the time required had expired 
beloie the proceeding hud reached that stage termed the litis 
confc'sfatio. (See Introd. sec. 105.) Lastly, the effect of the 
prtcscriptio lont/i temporis was in one way more favourable to 
the possessor tlian that of usucapion; for the person who 
acquired a thing by usucapion acquired it with all its liabilities 
and charges; whereas the pnescriptio longi temporis was a 
good plea to the action of a person who claimed to have a right 
over the thing, as, for instance, a right of servitude or mort-, 
gage, so that the possessor who could use this plea had the 
thing he possessed quite free from any liability or charge 
anterior to the commencement of his possession. (D. xli. 3. 
44. 5 ; L. xliv. 3. 12.) 

In the time of Justinian all difference between the solum 
Italicum and the solum prorineiale was done aw'sy. The text 
furnishes us with a brief statement of the change made in the 
effect of possession. Under Justinian possession during three 
years (called, however, usucapion in this case—see parag. 12* 
of this Title) gave the ownership of moveables; possession 
during ten years if tlio parties w'ore present, or twen^ if they 
were absent, gave the ownership of iiiiraoveablc?'. Thus the 
length of possession no longer afforded merely a means of re- 
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pelling an action, but conferred the dominium, altlioiigli the 
word pnescrijytio was used to express the process. See parag. 
•5, Title U of this Book. 


1. Sod aliquando, etianisi maxime 
quis bona fide rem possederit, non 
tainen illi usucapio iillo tempore pro- 
cedit, veluti si qnis libernni hoiuinem 
vel rern sacram vcl rt'li{,*iosam vel 
servum fugitivuni possideat. 


1, Sometimes, however, allhoiigh 
tlie thing be possessed witli perlect 
good I'uitli, yet use, Iiowevcr long, will 
never give the property; as, lor in¬ 
stance, when the possession is of n 
free person, a thing sacrod or reli¬ 
gious, or a fugitive slave. 


Gat. ii. 4.5. IS. 

The Institutes now proceed to speak of the exceptions to tlie 
rule of acquisition by use. These exceptions arise from two 
sources : cither the thing wliich we have possessed is in its 
nature incapable of being acquired by use, or there is some¬ 
thing in tlic mode in which it lias come into our possession 
which prevents length of possession liaving its ordinary efh'et. 

No incorporeal thing could be acquired by usucapion, hut 
long quasi-posse.ssion was protected by prmtoriun actions and 
interdicts. We liavo mentioned, in the note to 'fit. B. 4, tliat 
it is a subject of some doubt whether, either before .lusiinian 
or by his legislation, tlie pos.session of ten or tw('nty years 
gave the ownership of servitudes. If it did not, tlien, proba¬ 
bly, at no time of Roman law was the property in incorporeal 
things ever transferred by length of qiiusi-posse.ssion. 

The fugitive slave ctmld not he ai.quired by use, because lie 
'was considered to have robbed liis master of his interest in him 
by liis Right, sui furtum fucere intellifjetur. ( D. xhii. 2. (10. j 


2. Furtivn' quoqiie res, et quii* vi 
possessH- sunt, nec si pru'dii ti) bmgo 
tempore bona tide iiossesss- fuennt, 
usucapi po'.sunt: nani furtivariiui 
rvrura lex duodecim tabuliirum ct lex 
Atinia inhibent usucapiruu-m ; vi pos- 
sessarum, lex .Julia et I’laulia. 


2. Tilings stolen, or seized by vio- 
lenee, van not be aequired In nsp, 
altliougb they have been poi'^e-sid 
bnnn Jiflt- during the Irngtli of liino 
above prcscrilii'd; for such acquisi¬ 
tion is proliibitcd, as to tilings stolen, 
by tlie law of the 'J'welvc 'J’lildes, nnd 
by the ItJ- AUnin; ns to things seized 
by violence, by the h x Julia rl rinutin. 


Gai. ii. 45; I), xli. 3. 4-0. 

The lex Atinia was a plehiscitum named after its proposer 
Atinius Labeo, 507 a.u.c. Tlie lex Plautia, proposed by 
M. Plautius, was passed 005 a.u.c. We know nothing of the 
lex Julia here mentioned, except that its name makes it 
probable that it was pa.ssed in the time of Augustus; it may 
possibly be tlie lex Julia de vi puhlica mu prirata referred 
to in Book iv. Tit. 18. 8. 
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3. Quod autcm dictum est, furti- 3. 'When it is said that the acquisi- 
varum et vi possessarurn rerura usii- tiou by tise of things stolen or seized 

capionem per leges prohibitam esse, by violence is prohibited by these 

non eo perlinet ut ne ipse fur quive laws, it is not meant that the thief 

per vim possulet, usucapere possit himself, or ho who possesses himself 

(nam his alia ratione usucapio non of the thing by violence, is unable 

conipetit, quia scilicet mala fide poa- to acquire the property, for another 

sident) ; sed ne ullus alius, qjiamvis reason prevents them, namely, that 

nb eis bona fide emerit vol ex alia their possession is mala fide; but no 

causa acccperit, usucapiendi jus ha- one else, although he has in good 

beat. Undo in rebus mubilibus non faith purchased, or taken in any way 

liicilc procedit ut borne fidoi pos- from them, is able to acquire the 

ses-iori usucapio competat: nam qui property by use. 'Whence, as to move- 

alienam rem vemht vel ex alia causa aWes, it docs not often happen that a 

tradit, fill turn ojus commillit. bona jide possessor gains the property 

in them by use. For whenever any 
one sells, or makes over for any other 
reason, a thing belonging to another, 
it is a theft. 

Oat. ii. 49, 50. 

Ill tlio caye of moveables everything sold or delivered oVer 
by a p(*rson wlio knew bimsolf not to be the owner was consi¬ 
dered stolen, and therefore could not be acquired by use; and 
it could not often Imppen that a person who was not the real 
owner could sell or deliver a moveable, thinking himself to be 
the owner. 

4. Sc<l tnrncn id aliquando alitcr sc 4. Sometimes, however, it is other- 

Imbet. Nam si beros rem ilofuiicto wise; for, if an heir, supposing a 

CDiiimodatain aut locatam vel apuil thing lent or let to the deceased, or 

fum depositam, exislimans heredita- deposited with him to be a part of the 

rium ossri, bona lido accipienti vendi- iiiheriltiiicc, sells or gives it as a gift 

del'll aut donaverit aul dotis nomiiio or dowry to a person who receives it 

doderit, quin is qiii acceperit Uhiicn- bona Jide, there is no doubt that the 

pore possit, diibium non est; qnippo person receiving it may acquire the 

I'll j-os in furti vitium non cocidorit, property in it by use; for tbe thing 

cum ulique bores qui bona tide tarn- is not tainted with the vice of theft, 

qiiatn suam aliemivcril, fuilum non as the heir who has ftofui /idc alienated 

commiuit. it as his own, has not been guilty of 

a theft. 

Gai. ii. 50. 

5. Item si is ad quern ancillie usus- 5. So if the utsufructuory of a fe- 

friictus perlinet, partum sunm esse male slave sells or gives away her 

cn'dens vemlidorit aut donaverit, fur- child, believing it to be his property, 

turn non committit; fnrlntn enimsino he docs not commit theft; for there 

alfectu furandi non comiiiittitur. is no tlu-ft, without Uio inleutiou to 

commit theft. 

Gai. ii. 50. 

Ill such n case tbe usufrnetunry would make a legal mistake, 
but would not act with a criminal intention. 
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C. Aliis quoque modis accidere po- 6. It may also happen in various 
test, ut qnis sine vitio furti rem alie- other ways, that a man may transfer 
nani ad aliquem transferal, et eflieiat a thing belonging to anotlier without 
ut a possessore usucapiatur. committing a theft, so that the pos¬ 

sessor'acquires the property in it by 
use. 

Gai. ii. 00. 

As, for iustance*, if ft person who wfts not lieir tliought that 
iie was (D. xli. 3. 30. 1), and sold a thing wliicli wns part of 
the inheritance ; or if a person took possession of a tiling 
which he believed the owner had intended to abandon. (JX xli. 
7. 4.) 

7. Quod aiib'm ad eas rc« qino solo 7. As to iminovo.T.bles, it may more 
continontur, expeditms procoLlit; lit easily bajipen that a person may, 
si quis loci vacantis posseshionem, without Moleuee. laUc poNsosion of 
propter absertfiam aiit nopligentiam a iilnce vacant b\ the ahsonce or iicg- 
domini aut quia sine succos>ore do- hgence of tlie owner, or ljy his having 
cesserit, sine li nanciscalur. (?ui, died williout a successor; and althougli 
quamvis ipse mala fide possidet, quia lus possession is Ji</c sitn'c ho 
intelligit se aliennin fuiidiim occu- knows that he has sei/ed on lainl imt 
passe, tamen si alii hona fide accipi- belonging to him, yet if he transfers 
enti, tradiderit, potciit ei longa pos- it to a person W'ho receives it bomi 
sessiono res acquiri, quia neque fur- fufc, this iierson will acquire the pro- 
tivuni neque vi possessiim acceperit. perly in it hy long possession, as tlio 
Abolilaest eniin quoruradam vcteium thing he receives has neither been 
sententm, existimantiurn etiani fundi stolen nor seized by violence. 'I'be 
locivo furtum fieri; et corum qui res opinion of the ancients, who thought 
soli possederint, principalihus consti- that thire could he a llieft of a jiitce 
tutionibus prospicilur ne ciii longa et of land or a place, is now abandoned, 
indubitata possessio auferii debeat. and there are imperial constitutions 

which provide that no possessor of 
an iinmoveahlo shall he depi-ivcd of 
the benefit of a long and undoubted 
possession. 

Gai. ii. ol; C. vii. dd. 1, ‘2. 

If things iinmovcahlc could have been stolen, as was the 
opinion of Stibinus (AuL.GELL.xi. 18), the acquisition of ini- 
jnove^les hy length of po.ssession would liavc been ns dillicult 
as that of moveables; but as the botm jidvs of llie actual pos¬ 
sessor cured the mala Jides of the first person who began tho 
posse.ssion, it might very well happen that the property in 
immoveables should he gained in this way. By Novel 110 
(cap. 7), A.D, 542, Justinian altered this, and only allowed tho 
title by possession during ten or twenty years where the trim 
owner was aware of his right, and of tho transfer to tljc hnna 
Jide possessor; otherwise the right of ownership was not 
gained until after a possession of thirty years. 
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8. Aliquandu etiam furtiva vel vi 
possessa res usucapi potest, velnti si 
in doiYiini potestatem roversa fuerit; 
tiuic enim, vilio rei purgato, procedit 
ejiis usucapio. 


8. Sometimes even a thing stolen 
or seized: by violence may be acquired 
by use; for instance, if it has come 
back into the power of its owner, for 
then, the vice being purged, the ac¬ 
quisition by use may take place. 


D, xli. 3. 4. 0. 


In order that a thing once stolen should, after again falling 
iindei' the power of its owner, be capable of being acquired by 
a hona Jide possessor, it was necessary that the owner of the 
thing should recover it ns a thing belonging to himself. If be 
purchased it, not knowing that it belonged to him, the vice or 

(D. xli. 3. 4. 6.) 

9. Things belonging to our fiscus 
cannot be acquired by use. But Pa- 
piiiian has given his opinion that if, 
befi>rc bona vacantia Btve been re¬ 
ported to the jisciis, a bona fide pnr- 
cliiiser receives any of them, he can 
acquire the property by use. An«l 
the Emperor Antoninus Pius, and the 
Emperors Severus and ,Autoiiinus, 
have issued rescripts iu accordance 
witli this opinion. 

T). xli. 3. 18. 

Botia vacantia was the. terra used to express the property 
of persons who died without siiceessors. These goods belonged 
to xXwJtacns previously to being reported by the oflScers of the 
treasury (J.). xlix. 14. 1. 1), but up to that time they could bo 
acquired by usucapion. 


taint of theft was not purged. 

!). lies fisci nostri nsiicapi non 
potest; sod Papinianus scripsit, bonis 
vaonutibus fi.sco nondum nuntiatis, 
bona tide cinptorcin traditam sihi rein 
ex his boms usneapore posse; et 
ita dims Piles, et divi Severus et An- 
toiiiiuis roscripseiiuit. 


10. Novissimo sciendum est, rem 
talem esso debore ut in fte non ha- 
bent ^ itiiiin, nt a borne fidei emptore 
iihiicapi po-isit, vel qni ex alia justa 
euusa possidet. 


10. Lastly, it is to be observed that 
a thing must be tainted with no vice, 
that the bona fide purchaser or person 
who possesses it from any other just 
cause may acquire it by uso. 


D. xl. 1. .3. 24. 

4’lic word vice, ns used here with reference to ncqulsi^iDU by 
use, includos every obstacle that prevented n thing being ac¬ 
quired by length of possession. First, the thing itself might 
he such as to bo incapable of being acquired by use; to tlio 
instances of such things given above in paragraphs 1 and 0 
may bo added things belonging to pupils or to persons below 
the ago of twenty-five years (0. vii. 3), and things forming 
part of a dowry, unless the term of usucapion bad begun to run 
before the marriage. (D. xxiii. 5. 16 ; 0. v. 12. 30.) Secondly, 
it was necessary that the thing should be possessid ex junta 
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causa, and if it was not, there would be ritium in the posses¬ 
sion. By this it was meant that it must liave come into tho 
power of the possessor by a means, such as sale or gift, which 
was recognized by law as a good foundation for the transfer of 
owuiership. It might have done so, and yet no title bo ac¬ 
quired to the ownership, except by usucapion : the por.soii who 
transferred it might-not have been the real owner; the person 
who received it might not liavc had a right to do so ; or, tho 
thing itself might not have been callable of being acquired by 
mere possession. 

Tl)e Digest (xli. 4, and seq.) gives a long series of T41es in 
which tho se\eral junta' cauna- of possession are examined 
separately, and tho diderent characters in which a person pos¬ 
sessed arc treated of. Thus, a person miglit possess pro 
onptore as having bought tho thing; pro donato, as having 
received it as a gilt; jtro dote, as having received it in dowry ; 
pro solut^, as the payment of a debt; pro derelicto, as having 
taken it when abandoned by its owner. In any of these cases 
the person Avho sold, gave, or abandoned tlie tiling, might 
not have been the real owner, and then tho possessor could 
only acquire the property in the thing by use; or again, he 
might possess pro hu/((lo, and then if he was not the person 
to whom the legacy iiad really been left, or if tho legacy bad 
been revoked, he might acquire by use tho property in the 
thing. In this case it was not the testator not being the pro¬ 
prietor that made the possessor not* the true owner, but it was 
Ids having no right to have the possession of the thing. Again, 
1 k' might jiosscss a thing pro suo, a general term specially em¬ 
ployed to denote the possession oi frurtun gathered hona Jide, 
or that of res uullius, such as wild animals. If he took pos¬ 
session of an animal, naturally wild, which had been tamed, 
and possessed it pro siio, he did not at once acquire the pro¬ 
perty in it, because it w’as not of a nature, since it bad ceased 
to be wild, to bo acquired by niero possession, but be became 
the owner by use. (D. xli. 10; D. xli. 2. 0. 21.) 

Thirdly, it was necessary that there should bo bona Jides; 
the possc.sv;()j- niust bo quite ignorant of that which there was 
faulty in the manner ho liad gained possession. No ignorance 
of a loading primdplo of law, such as that a person below the 
age of puberty could not alienate his goods (1). xxii. 0. 4 ; 
D. xli. a. JJl), nor any wilful ignorance of facts, W'ould be per¬ 
mitted as the cornmeneemont of usucapion. (D. xxii. 0. (i.) 
But if a person was only ignorant of a fact, of which it w'as 
excusal;^c he sliould bo ignorant, as that a vendor was under 
the age of puberty, bis possession was bona ^fidc. In tho case 
of .sale, it was necessary that this botta Jides should exist at 



LIB. II. TIT. VI. 


225 


the moment of the contract being made, and also at that of its 
being performed (D. xli. 3. 48), and in every case it was neces¬ 
sary it should exist at the commencement of possession. . But 
after tlie possession was once commenced hotia Jide, a subse¬ 


quent knowledge of the real j 
si on. 

11. Error autem falsai causni usn- 
capionom non parit: veliiti si quis, 
cum non emeril, emisse so existimaiis 
possiJeat; vcl cum ei donatum non 
fuorit, quasi ex donatione possideat. 


Qts did not Vitiate the possos- 

11. But the mistake of thinking a 
false cause of possession is just, does 
not give rise to acquisition by use. 
As, for instance, if any one possesses 
in the belief that he has bought, when 
lie has not bought, or that he has re¬ 
ceived a gift, when no gift has really 
been made to him. 


D. xli. 3. 27. 

Supposing a person who thought that he had acquired <?a' junta 
rausa had not, supposing, for instance, he thought a person in¬ 
tended to give him a thing who did not, or if ho had received a 
thing in payment of a debt, while really no debt was due to him, 
the question naturally suggested itself whether the imperfection 
in the possession could be cured by hona Jides^ that is, an honest 
belief that tlio vaum junta, that a gift had been made, or 
tliat a debt was due. The question had been much debated by 
the jurists, and Justinian here decides it by declaring that the 
im[)erfectioD could not be so cured, and that if the possessor 
liad been mistaken in this respect, length of possession would 
not prolit him. We learn, however, from the Digest, that 
wliere it was with respect to an act of some one through whom 
the possessor believed his title to have been gained, as his pro- 
enrator or slave, or the person whose heir lie was, that the mis¬ 
take was made, the possessor could acquire by use. (D. xli. 4. 
J 1.) 11, for instance, the possessor believed that his procurator 
hud bought a thing for him, although he might not have done 
so, tlie possessor Avas not prevented by tins mistake from 
acquiring by use. 

12. Dititina pnsseasio quir prodc'isc 
Cii'pcral dcrunolo, liercdi et bono- 
runi posscssoii continualur, licet ipse 
44cint pnciliuin alicniiin. Quod si illo 
initiuin jnslum non liabuit, beredi et 
bonomm possossori, licet ignoranti, 
possessio non prodost. Quod nostra 
cnnstitiitio similiter ct in usneapioni- 
biis observari constituil, ut teinpora 
conliiiuentur. 


Q 


12. Long possession, whicli lias 
begun to reckon in favour of the 
deceased, is continued in favour of 
I bo heir or bonomm possessor, al- 
tliough he may know tliat the im¬ 
moveable belongs to another person ; 
but if the deceased commenced hia 
possession nuih fide, the possession 
does not profit the lieir or bonorum 
possessor, althongli ignorant of this. 
And our constitution has enacted tlie 
same with respect to usnoqpions, in 
which the benefit of possession is to 
be in like manner cotttin led. 
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D. xli. 4. 2. 19; D. xliv. 5. 11; C. vii. 31. 

Persons "who possessed j^ro herede or pro ])ossessore, that is, 
as honorum possessores, did not themselves begin a new nsuca- 
pi6n, but continued the persona of the deceased, and were 
placed in the same position with reference to anything which 
he bad possessed, as if he had himself continued to possess it. 
If the deceased had possessed the thing pro emptore or pro 
donato, the heres or honorum possessor continued to possess 
it in the same way, and added to the time of his possession 
the time during which the deceased had possessed it. 

■ Similiter in usucapionihus, i. e. the continuation of posses¬ 
sion by the heir shall apply to the usucapion of moveables by 
three years' possession. 

13. Inter venditorem quoque et 13. Between the buyer and the 
eraptorem conjnngi terap ira divi Sc- seller too, the Emperors Severus and 
vei’us et Antoninus rescripserunt. Antonimis have decided by rescri^it 

that their several limes of posseshion 
shall be reckoned together. 

D. xli. 4. 2. 20.. 

Persons who were merely successors of othei's in holding 
particular things by sale, gift, legacy, Arc., did not of course 
continue the possession, for they did not continue the person, 
of their predecessor. But if both the possession of their prede¬ 
cessor, and their own, was such as to give rise to usucapion, the 
times of the two 2 )osscssious tvere added together. If there was 
something to prevent this in tlie po.ssessiou of their predeces¬ 
sors, their own possession was the first commeiicemciit of the 
usucapion. 

The interruption of usucapion was teraied usurpatio. (1). 
xli. 3. 2.) It might take place in various ways. The thing 
itself might be taken away from the possessor, or, if it was an 
immoveable, he might be expelled from it (D. xli. 3. 5); or it 
might become impossible, from pliysical causes, such as an in¬ 
road of the sea, to occupy it (D. xli. 2. 3. 17); or, again, the 
possessor might full into the power of the cnen^, and he would 
not be reinstated in his possession hy postliminium, for pos¬ 
session was a fact, and as he had ceased to possess, as a matter 
of fact, he could only begin a new possession by again possess¬ 
ing the thing (D. xlix. 15.12, 2); or the intermption might be 
what was termed civil, that is, be produced by an action to 
contest the right, and with respect to this Justinian (0. vii. 33. 
10) made the time of the first raising of the controversy {mota 
controversia) the period of intermption, instead of the litis 
canteslatio, which had no place in the civil process of his lime. 

There was*also a prescription or possession,-termed lonyissimi 
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icmporis. If there was a possession for thirty^years, or, in 
the case of ecclesiastical property, for forty years, whatever 
ritium or obstacle there might be to the acquisition by use, 
for instance, theft, violence,’absence of junta causa, or mala 
Jides, the possessor could, before the .time of Justinian, repel 
actions brought to claim the thing, and, after his legislation. 


became the legal owner. (C. 

14. Kdicto divi Marci cavetur, eiim 
qui a fihco rem alienam emit, si i)ost 
venditiunom quinquennium pricteri- 
erit, posse doininuni rei per cxceptio- 
nem repellere. Constitutio autem 
divfp meinoriiw Zenonis bene pro- 
spexit iis qui a fisco per vjenditioneni 
aut donationcm vel alium titulum ali- 
quid accipiunt, ut ipsi quidem securi 
statim fiant, et viotores existant, sive 
experiantur sive conveniantur; ad- 
versus autem sacratissiraiun a>rarium 
usque ad quadrieunium liceat inten- 
dore iis, qui pro doniinio >el liypo- 
tlieca oarum renim qua* alienatfu 
sunt, putavurint sibi quasdam eom- 
petere actiones. Nostra autem di\ina 
constilulio quam^iiuiicr promulgavi- 
mus, etiam do iis qui a nostra vel 
venerabilis AugustiP domo aliquid 
Rcceperint, liioc statuit qu.'i- in fiscali- 
bus alienalinnibus pra'fata Zeiioniana 
coustitutione contiuentur. 


vii. 39.) 

14. It is provided by an edict of the 
Knoperor Marcus, that a person who 
has purchased from the ftscus a thing 
belonging to another person, may 
repel tlie owner of the thing by an 
exception, if five years have elapsed 
since the sale. But a constitution 
of Zeno of sacred memory has com¬ 
pletely protected tliose who receive 
anything from the Jiscus by sale, gift, 
or any other title, by providing that 
they themselves are to be at once se¬ 
cure, and made certain of success, 
whether they, sue or are themselves 
sued, in an action. "While they who 
think that they have a ground of 
action for the rights of ownership or 
mortgage over the things alienated, 
may bring an action against the sa¬ 
cred treasiii’y within four years. An 
imperial constitution, which we our¬ 
selves lia\e recently published, ex¬ 
tends to those who have received as 
a gift anything from our palace, or 
that of the empress, tbe provision of 
the constitution of Zeno, relative to 
the alienations of the Jiscus. 


C. ii. 37. 3; C. vii. 37. 2. 2. 

As Tbcopbiliis points cut, tbc privilege really conceded by the 
constitution of Marcus Aurelius was, that no possession, if the 
thing lind been received from the ^/iscus, should be attacked 
after five years Ijad elapsed, however otherwise open to “attack. 
If not otlierwiso open to attack, the time of usucapion, being so 
much sliorter than five years, Avould give the property before 
the time fixed by the coustitiition Jind arrived. 


Tit. vii. DE DONATIONIBUS. 


Est et alind genus arquisitionis 
donatio. Donntioniiiu autem duo sunt 
genera, mortis causa, et non mortis 
causa. 

I). 1. 50. 

The phrase dono dare was 


There is, again, another mode of 
acquiring property, donation, df which 
there are two kinds, donation mortis 
causa and donation not mortis causa. 
10. 07. 

appropriated in lion’an law to 

Q 2 
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the mode of transferring property by gift; dare signifying that 
the whole property in the thing was passed, by delivery, and 
dono expressing the motive from which the delivery was made. 
(See Vat. Fragm. 275. 281. 283.) Viewed in its simple form, 
gift is not a peculiar mode of acquisition, but an acquisition 
by delivery with a particular motive for the transfer; but we 
shall see that in one species of donatio mortis causa, gift was 
really a peculiar mode of acquisition. 


1. Mortis causa donatio est, qua' 
propter mortis fit suspicionent: cum 
qiiis ita donat ut, si quid humiinitus 
ei contigisset, haberet is qui accipit; 
sin anlein supervixisset is qui dona- 
A’lt, reciperet, vel si eum donationis 
pceiiituisset, aut prior deecssent is 
cui doiiatuju sit. Hie mortis causa 
dunatioues ad exempluin legatoruin 
redacUc sunt per omnia. Nnm cum 
prudentibus ambiguum fucrat, utrum 
donationis an legati instar earn obti- 
nere oporteret, et utnusque causie 
quredam habebat insignia, et alii ad 
aliud genus earn rotralicbant, a nobis 
constitutum est ut per omnia fere 
logatis connumeretiir, et sic procedat 
qiierandmodiim noatra constitutiocam 
formavit. £t in bumma mortis causa 
donatio est, cum magis sc quis velit 
liabere quam ciim cui donat, magis- 
que cum cui donat quam lieredem 
suum. Sic ct apud Ilomeruin Tele- 
inachiis donat I’mco ;— 

Tlfipat, ov yap r’ iHpev onas tcTat 
TaS( fpyn, 

¥.1 Kfv tpi pvT}fTTrfpe5 dyrfvopfs (V 
ptyapoitri 

AdSpij icTfivavres, TraTpoiia ncivra 
UdiTOVTai, 

Avtov f^ovrd ae ^oiiXofi' (Ttnvpiptv, 
f} Ttva Tfopbe 

Et 5c K iyii TovTourt tpduov Kai lajpa 
<fiVTtv<T<a, 

At, TOTf p.oi ^aipovTi npos 

datpara x^tpeau. 


]. A donation mortis causa is that 
which is made to meet the case of 
death, as wlien anything is given 
upon condition, tlmt, if any fatal acci¬ 
dent befalls the donor, the person to 
whom it is given shall have it ns 
his own; but if the donor should 
survive, or if he should repent of 
having made the gift, or if the person 
to whom it has been given should dio 
before the donor, then the donor 
shall receive back tlie thing given. 
These donations mortis causa are now 
placed exactly on the footing of lega¬ 
cies. It was much doubted by the 
jurists whether they ought to be 
considered as a gi*, or as a legacy, 
partaking as they did in some resjiects 
of tlm natun' of both; and some 
were of opinion that they belonged 
to the one bead, and others that they 
bt'huigcd to the other. We have do- 
cblcd by a constitution that they shall 
bo in almost every respect reckoned 
amongst legacies, and shall be made 
in accordance iiiili the forms our 
constitution provides. In short, it is 
a donation mortis causa, when the 
donor wishes that the thing given 
should belong to himself rather than 
to the peision to whom he gives it, 
and to that person rather than to his 
own heir. It is thus fhat in Homer, 
Telemachiis gives to 1‘irivus :— 

“ I’irnnis, for we know not how 
tliese things shall he, wliether the 
proud suitors shall secretly slay mo 
ill the palace, and shall divide the 
goods of my father, I would that 
thou thyself shouhKt have and enjoy 
these things rather than that any of 
those men should; but if I shall 
plant slaughter and death amongst 
those men, then indeed hear these 
things to my home, and joking give 
them to mo in my joy." 
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D. xxxix. 6. 35. 4. 37.1.1; C. viii. 67. 4. 

There arc two essential conditions of a donatio mortis 
causa: it must be made with the view of meeting the case of 
death ; and it must be made to take effect only if death occurs, 
and so as to bo revocable at any time previous. 

It might bo made conditional upon death in two ways. The 
donor miglit say, If I die in this enterprise I give you my 
horse; or he might say, I give, you my horse, if I survive tliis 
enterprise you are to give it mo back. In the latter method, 
tlie delivery of the thing is made at once, subject to a condi¬ 
tional redelivery : in the former the delivery is made conditional. 
(See D. xxxix. 6. 2. ct scq.) The donation might be made 
conditional upon the death of a tliird person, as of a husband 
in a gift to a wife. (D. xxxix. 0. 11.) All who could make a 
testament could make a valid donatio mortis causa; and all 
Avho could receive under a testament could accept one. (D. 
xxxix. 6. 9. and 15.) Every kind of thing could bo given in 
this way. (D. xxxix. 6. IH. 2.) Justinian, in the constitution 
alluded to in the text, required that a donatio mortis causa 
should be made in the presence of five witnesses. (C. viii. 
57. 4.) 

If the gift was made in the first of the two ways above-men¬ 
tioned, ns there was no delivery, and the thing given was 
acquired ipso jure on the death of the donor, donatio was, in 
tliis case, a special mode of acquisition. If the gift was made 
in the second way, the wdiole property passed at once by the tra¬ 
dition to the recipient, and in the older and stricter law, ns the 
dominium passed absolutely when it passed at nil, the property 
in the thing could not revert to the donor merely by the con¬ 
dition having been accomplished. He would only have a per¬ 
sonal action against the recipient to compel him to give the 
value of the thing if he did not choose to give back the thing 
itself. The later jurists seem, however, to consider that the do¬ 
minium reverted ijmo Jure., and that the donor could bring a real 
action for the thing itself. (D. vi. 1. 41; D. xxxix. C. 29 ) 

If the donor was insolvent at the time of bis death this was con¬ 
sidered ns an implied revocation of the gift. (1). xxxix. 6. 17.) 

Ad eivcmplum let/atorum reductu: sunt per omnia .... per 
omnia fere hujatis connnmerctur —the latter is the more cor¬ 
rect expression; gifts mortis causa wore not exactly on the 
footing of legacies, especially because they had complete eflect 
immediately on the death of the donor, whereas legacies, to 
take elfcct, required that the heir should first enter on the in¬ 
heritance (1). xxxix. 0. 29); regard was had to the capacity to 
receive of the person to whom the gift was made, only at the 
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time of the death, and not as in the case of legacies, also at 
the time of the disposition. (D. xxxiv. 9. 5. 17.) And a 
JUiusfamilias who could not make a testament could, with his 
father’s permission^ make a donatio mortis causa. (D. xxxix. 
C. 25. 1.) There was one remarkable mode in which they were 
placed on the footing of legacies. By a constitution of Severus 
the heir was permitted to retain as large a portion (one-fourth) 
of the gift as he could of a legjicy by the lex Falcidia. (See 
C. viii. 67. 2.) 

The lines quoted in the text are from Odyssey 17. 78. 


2. Alifc aulcm donationes sunt, 
quR? sine ulla mortis cogitatione liunt, 
quas inter vivos appellamus, qujr non 
omnino compararitur legatis: qna* si 
fucrint perfectie, temere revocari non 
possunt. Perficiuntnr auteni, cnin 
donator suam voliintatem scriptis aiit 
sine scriptis manifestaverit; et ad ev- 
emplum venditiouis, nostra constitn- 
tio eas etiam in se iiabere necessita- 
tera traditionis voliiit, nt etiam si non 
tradantur, habeant plehissimum et 
perfectum robur, et traditionis neces- 
sitas incumbat donatori, Et cum re¬ 
tro principum dispositiones insinuari 
eas acti.s intervenientibus volebant, si 
majores fuerant ducentomm solido- 
rum, constitutio nosti’a earn quanli- 
tatem usque ad quingentos solidos 
ampliavit, qiiam stare etiam sine in- 
sinuatione statuit; sed et quasdam 
donationes invenit, quo; penitus in- 
sinuationem fieri ininime desiderant, 
sed in se plcnissirnam habent firmi- 
tatem. Alia insuper niulta ad ube- 
riorem exitum donationum inveni- 
nius : quro omnia ex nostris constitu- 
tiouibu.s quas super his exposuimu-s, 
colligenda sunt. Sciendum est ta- 
men quod, et si plenissima* sint dona¬ 
tiones, si tamen ingrati existant ho¬ 
mines in quos bencficium collatum 
est, donatoribus per nostram consti- 
tutionem licentiam praestavimus certis 
ex causis eas revocare; ne qni .subs 
res in alios contulenint, ab his qiiam- 
datn patiantar injuriam vel jacturam, 
secundum enumerates in constitn- 
tione nostra' modos. 


3. Tlie other kind of donations are 
those winch are nmde without any 
consideration of death, and are called 
donations i/iUr vivos. They cannot, 
in any respect, bo comi>arcd to lega¬ 
cies, and if completed cannot by re¬ 
voked nt pleasure, l-hey are .said to 
be completed wlien llie donor Jia.s 
manifested bis intention, whetlier by 
writing or not. Our constitution lias 
declared that, after the* example of 
sales, they shall involve the necessity 
of tradition; so, however, that even 
before tradition, they are completely 
eflfectual, and place the donor under 
the necessity of delivering them; 
previous imperial constitutions liave- 
enacted that they should be regis¬ 
tered by public deeds, if exceeding 
two hundred sulidi, but our constitu¬ 
tion has raised the limit to five luin- 
dred soUdi, so that for a gift of this 
sum registration is not neces.sary. 
We have also marked out certain 
donations which need no registra¬ 
tion at all, but are completely valid 
of themselve.s. We have, too, made 
many other new enactments, in onler 
to extend and secure the etfoct of 
donations, all whicli may be collected 
from the constitutions we have pro¬ 
mulgated on this subject. It must, 
however, be obsened, that however 
absolutely a donation may be given, 
yet, if the object of the donor's 
bounty prove ungrateful, ho is per¬ 
mitted by our constitution, in cer¬ 
tain specified cases, to revoke the do¬ 
nation ; for it is not right that they 
who have given their property to 
others should sufier from them inju¬ 
ries or losses of such a kind a.s those 
enumerated in onr constitution. ' 
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D. SLXxix. 6. 37; C. viii. 54. 35. 5; C. viii. 54. 34, pr. 3, 4; C. viii. 64. 36j pr. 2 

and 3; C. viii. 50. 10. 


A thing given was, if a ?’es manciiUy given by mancipation, 
or in jure cessio, if a re/i nec mancipi^ by tradition. But a 
mere agreement to give gratuitously (pactum) was iipt in the 
least binding on the person who agreed to give, and to make 
a promise to give binding, it was necessary that the agreement 
should assume the form of a stipulation. (See Tntrod. sec. 83.) 

The le,v Cinciny .060 a.u.c., introduced several new rules into 
the law respecting gifts, but did not make a mere agreement to 
give in any degree valid. The first step taken in this direction 
was hy Constantine (Cod. Theod. viii. 12. 4. et seg.)^ who made 
the agreement binding if reduced to writing. And Justinian 
(C. viii. 04. 35. 6) made the agreement binding, whether re¬ 
duced to writing or not; but it is to be observed that he pro¬ 
vided, not that the property should pass by the agreement, but 
that the donor s])ould be bound thereby to make tradition of 
the tiring. So that the property in the thing was acquired by 
tradition, and not hy donation, as a distinct mode of acquisi¬ 
tion. 

Donations not registered were only void for the sum by which 
they exceeded the amount fixed by law. (C. viii. 5i. 34.) 
Those valid without registration at all were such as donations 
made by, or.to, the emperor, to redeem captives, or to rebuild 
edifices destroyed by fire. (C. viii. 54. 3G.) 

• Gifts //iter r/i'on wore revocable in certain cases specified in 
the Code (viii. 56. 10), as, for instance, when the person bene¬ 
fited seriously injured, or attempted to injure, the person or 
property of the donor, or -failed to fulfil the conditions of the 
gilt. Revocation in such cases was personal to the donor and 
to the receiver, and could not be exacted by the heirs of the 
one, or against the heirs of the other. 


3. Est et aliiid Bouns inter vivos 
donalionutn, quod veU‘i*iIms qiiidom 
pnideiitibus penitus oral incOBn**'**!’* 
postea antem a jnniorilms divis fwin- 
cipibus introductura est: quod ante 
nuptias voca.batnr, ct tacitara in so 
conditinnem bal)ebat ut tunc ratiim 
esset, cum matrimotnum fiierit inse- 
ciituni, ideoque ante nuptias appella- 
balnr, quod ante matrimonium efficie- 
batur, et nuuquam post nuptias cele- 
bratns talis donatio procedebat. Sed 
primus quidem tlivus .Justinus pater 
noster, cmn auBeri dotes et post nnp- 
tias fuerat permissura, si quid tale 
cvenirot, etiatt) ante nuptias augeri 


3. There is another kind of dona¬ 
tion in/t‘r vivos enlii’ely unknown to 
tho ancient lawyers, and subsequently 
introduced by the more recent em¬ 
perors. It was termed the donatio 
n»/e nuptias, and wavS made under a 
tacit condition that it should only 
take effect when tho marriage had fol¬ 
lowed on it. Hence it wa.s called ante 
nuptias, because it preceded the mar¬ 
riage, and never took place after their 
celebration; but as it was permitted 
.that dowries should be incrc«ise«l even 
after marriage, the Emperor Justin, 
our father, was the first to permit, by 
his constitution, tbut in cose tlie 
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donationem constant© matrimonio sna 
coit^titutione permisit; set! tamen 
nomen inconveniens reroancbat, eiim 
ante nuplias quidem vocabatur, i^ost 
nuptias autem tale accipiebat inore- 
mentmn, Sed nos plenissimo fiiii 
tradere sanctioncs cupientes, et con- 
sequentia noinina rebus esse stu- 
dentes, constituiniiis nt tales dona- 
tiones non aiigeantur tantnin, sed et 
constante inatriraonio initiiim acci- 
piant, et non ante nuplias sed propter 
nuptias vocentur; et dotibiis in hoc 
exiequentiir, ut quemadmodiira dotes 
constante matrimonio non solum aii- 
gentur sed eliam tinnt, iia et istfe 
donationes qute propter nupiias in- 
trodiictfc sunt, non solum amccedaut 
matrimoniiim, sed eo etiam contraclo 
augeatitur et consUtuatUiu’. 


dowry was increased, the donation 
anil- nuplias might be increased also, 
even during the mai'riage; but tbo 
donation still retained what was thus 
an improper name, and was called 
anle nuplias, while this increase was 
made to it after marriage. Wishing, 
therefore, to perfect the law on the 
subject, and to make names appro¬ 
priate to things, we have enacted that 
such donations may not only he in¬ 
creased, but may also be first made 
during maniage, and that they shall 
be termed, not anle nuplias, but prop- 
ti;r nuptias, and that they shall bo 
placed on the fooling of dowries, so 
far that, ns dowries may be not only 
increased, but first made during mar¬ 
riage, so donations pyapU-r niijiltas 
may not only precede iiiaiTingc, but 
also, after the tie of mamage 1ms 
been formed, may be increased or 
made. 


C. V. -I. 10, 20. 

Wljcn tlte wife passed i/t manum viri, all that she had be¬ 
longed to her husband; when she did not, all her projierty 
hi*lout,^ed exclusively to herself, and all gifts between hushund 
jiud wife were strictly prohibited by law. But as* a provision 
for the expenses of mamage, the wife contributed tlie doa, 
which, given before marriage, and sometimes increased after, 
belonged to the husband, subject, however, after the passing of 
a lex Julia de adulter iia et de fuiido dotali in the time of 
Augustus, to the obligation of restoring all immoveables com¬ 
prised in it at the end of the marriage ; and, in the time of Jus¬ 
tinian, subject also to tlio obligation of restoring the value of 
the moveables also. The power of the husband over the doa is 
treated of in the introductort' paragraph of the next Title. 'J’iie 
donatio ante nuptiaa, of which wo first hear in a constitution 
of Theodosius and Valentinian (C. v. 17. 8. 4), which speaks 
of it as I’ecognized by law, w'ns a gift on tlie part of the husband 
as an equivalent f,o the doa. It was the property of the wife, 
but managed by the busliand, and could not be alienated even 
with her consent. Justinian provided (Nov. 97. 1) that the 
wife, if survivor, should receive an equal value from the donatio 
j)roj)ter nuptiaa with that which the husband, if survivor, would 
have received from the dosy the actual amount reserved for the 
survivor being matter of agreement between the parties. By a 
constitution previous to Justinian (C. v. l4. 7), tbo wife bad, if 
survivor, an equal portion of the donatio with that her husband 
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had of the dos. Justinian substituted an equality of value for 
an equality of proportion. 

4. F.rat olim et alius modus civilis 4. There was formerly another mode 
ncqiiisitionis per jus accrescendi, of acquiring property by the civil law, 
quod est tale: si coramunera .scrvum namely, that of accrual } as, if any 
habens aliquis cum Titio, solus liber- one, having a slave in common with 
tatem ei imposuit vel vindicta vel Titius, had himself alone enfranchised 
testamento, eo casu pars ejus araitte- him, either by the vindicta or by tes- 
balur ct socio accrescebat. Sed cum tament, his share in that slave was 
pessimiim fuerat exemplo, et liber- lost, and accrued to the joint owner*, 
tate servum defraudari et ox ea hu- But, as it was an example of very 
manioribus quidem dorninis damnum bad tendency, that both the slave 
inferri, sevcrioribns autoin dorninis should be defrauded of his freedom, 
lucrum accrescere, hoc quasi invidia and that the more humane master 
plenum pio remedio per noslram con- should suffer loss, while the more se- 
slitutionom nicderi necossarium diixi- vere master profited, we have thought 
nius; et invenimus viam per qiiam it advisable to apply by our constitu- 
ct manumissor, ct socius ejus, et qui tion a pious remedy to what seemed 
libertatcm accepit, nostro beneficio so odious, and have devised means 
frimntur; libertate cum effectu pro- by which the manumittor, and the co- 
ccdente (cujus favorc et antiques le- proprietor, and the freed slave, may 
gislatores multa etiam contra com- be all benefited. Freedom, to favour 
nmnes rcguhis statuisso raanifestum which ancient legislators have often 
est), cteo qui earn imposuit 8ua> libe- violated the ordinary rules of law, 
ralitatis stabihtato gaiidcnte ot socio shall bo really gained hy the slave; 
indemni cmiservnto, proliumqiie sci-vi ho who has given this freedom, 
secundum partem doiinnii quod nos shall have the delight of seeing it 
dcliuivimns, accipicntc. maintained; and his co-proprietor 

shall be indemnified by receiving 
a price for the slave, proportioned 
to his interest in him, according to 
the rates fixed in our constitution. 

C. vii. 7. 1. 5. 

A irmu could not be partly free, partly a slave. If, then, a 
slave was enfranchised by one co-proprietor, was be a slave or 
free ? The old law, as tbq text informs us, pronounced him tbo 
former. When under the old law the slave, if enfranchised, 
would have been Lathtua-Juniamift (see Bk. i. Tit. 5. 3.), 
be still remained the property of the same master as before. If 
bo would have been a Kornan citizen, the interest of tbo master 
who manumitted him accrued to the other proprietors. (Paul. 
Sent. iv. 12. 1.) 

The scale of prices alluded to in tbo concluding words of 
the text is given in the Code. (vii. 7. 1. 5.) 
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Tit. VIII. QUIBUS ALIENARE LICET, VEL NON. 


Sometimes it happens that he, who 
is owner of a thing cannot alienate it, 
while, on the contrary, he who is not 
owner has the power of alienation. 
'J’iius, the husbatul is prohibited by 
the lex Julia from Alienating immove¬ 
ables, which form part of tho dt>w)*y, 
against the wish of the wife, although 
those immoveables, having been given 
him as a part of the tlowiy, belong 
to him. Wo have aracnrled the lex 
Julia, and introduced a great improve¬ 
ment. I'his Jaw only applied to 
things in Italy, and it prohibited 
alienations made against the wislies 
of the wife, and mortgages made even 
with her Cun-ient. Wishing to amend 
the law on each of these points, we 
liavc declared that the 2 ’>'ohihition of 
alienation or moitgage slinll eictond 
to iramovcablc'j in tho pnninces, and 
tliat neither alienation nor mortgage 
shall be made even with the consent 
of the wito, lest the weakness of the 
female sex .should be ahmsed to the 
detriment of their fortunes. 

G.\i. ii. 0‘2, C3; 0. v, 13. l.'i. 

The power of alienating belongs to tho owner and 'to him 
only; and every owner can alienate the thing belonging to liitn, 
Tliere are, however, exceptions to tho rule, and these excep¬ 
tions form the subject of this Title. 

The do.<i of the wife belonged to the husband, and his rights 
over it were in the ancient law nhrcstricted. Gradually a 
restraint was imposed on them, first, by the obligation to give 
up, after the dissolution of the marriage, those things of whicli 
the value had not been estiniated; next by the /<?.r Julia dc 
adulteriia ^ph'bificitum of the time of Augustus, by which, as 
Paul, in bis Sentences, ii. 2J, informs us “ Caretur ue dolale 
proidium maritun invita lurore nlienet that is, it rendered 
the consent of the wife necessary for the alienation of immove¬ 
ables, and also prevented mortgage of immoveables even with 
the wife's consent, a distinction evidently arising from it being 
apprehended that a w'oman would be more easily persuaded to 
consent to mortgage than to sell Jier property. In tho same 
• way the senatuH-eonsuUum VeUcianum prcvcuted a woman 
placing herself under an obligation for another person, but 


Accidit aliquando ut qui doniinus 
sit, alienare non possit; ct contra, 
qui doniinus non sit, alienandte rei 
potestatem liabeat: nani dotale jirn'- 
dium maritus iiiiita muliere jier le¬ 
gem Juli^m prohibetur alienare, 
quaravis ip'^us sit dolis cansa ei da¬ 
tum. Quod nos legem Juliam corri- 
gente.s, in meliorem statum doduxi- 
nius: cum eiiim lex in soli tanturn- 
modo rebus locum habebat qinr ita- 
licic fuerant, et alienationes inhibebat 
qua; iiivita mitliere fiebant, hypotbe- 
cas autem earum return ctiam vo- 
lente eo, ntrique remeduim impo- 
suimns, ut et in cas res ([Uji* in pro- 
vinciali solo posita' sunt, intcixhcta 
sit alicnatto vel obligatio, et neutrum 
eorum neqiie consentientibiis mulic- 
vibus procedat, ne sexus muhebris 
fragilitas in pcrniciem substantiio 
carum converteretur. 
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did not prevent her making a gift. (D. xvi. 1. 4>. 1.) Any 
one can understand what they are doing when they sell or give 
a tiling, but may easily not be aware how much is involved 
when they comply with the legal forms of mortgage or 
guarantee. 

As a general rule dotes were given on the condition that, 
after the dissolution of the marriage, the things given should 
belong to the wife or her heirs; but a special agreement might 
decide that they should belong to the husband ; and then, if 
alienated by him during the marriage, they could not be re¬ 
claimed on its dissolution. (D. xxiii. 6. 17.) 

Under Justinian immoveables forming part of a dos, where- 
ever situated, could no longer be either sold or subjected to a 
hi/potheco, even with the wife’s consent. 


1. Contra antera creditor pignus ex 
pactionc, qiiamvis ejus ea res non 
sit, alienare potest. Sed hoc forsitan 
idoo videtur fieri quod voluntate de- 
hitoris intelligitur pignus alienari,qui 
ub initio contractus pactus est iit 
liceret credilori j)ignus vendere, si 
])ecunia non solvaUir. Sed no credi- 
tores jus suiim persequi impedirentur, 
ncque debitorcs temere suarum rorum 
dominium ainittere videantur, nostra 
coiistitntione consultnrn est, et certus 
modus imposilus est per quern pig- 
riorum distractio possit procedere : 
enjus tonoro utriqiio jiarti crcdilorum 
et debitorum satis abundequo pro- 
^i.sum est. 


1. On the other hand, a creditor 
may, according to agreement, alienate 
a pledge, although the thing is not 
his own property. But this alienation 
may perhaps be considered as taking 
place by tlie intention of -the debtor, 
who in making the* contract has 
agreed that the creditor might sell 
the thing pledged, if tlie dijbt were 
not paid. But that creditors might 
not be impeded in the imrsuit of 
their rights, nor debtors seem too 
easily deprhed of their property, a 
provision has been inailo by our 
constitution establishing a fixed 
method of procedure for the sale of 
pledges, by wliich the respective 
interests of the creditor and debtor 
have been fully secured. 


Oai. ii. fi-1; C. viii. 34. 3, pr. H scq. 

The power of a creditor to sell the thing pledged, forming 
an exception to the rule that none .but the owner could alienate, 
was so necessary a part of his rights that it could not be taken 
from him even by express agreement; and an agreement ne 
vendere lieeat had no other elfect than to make it necessary 
for the creditor to give the debtor notice of bis intention 
to soil. (D. xiii. 7. 4-G.) Justinian, by his constitution, 
permitted the parties to fix the time, and place, and manner 
of sale at their pleasure, and it was only if there was no 
special agreement that the regulations of his constitution were 
to take effect. 

J’utors and curators might, in certain cases, alienate the 
goods of their pupils and of those committed fo their care ; 
but, at any rate in the later times of law, they had to obtain 
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the permission of a magistrate for the alienation of rural im¬ 
moveables. (See C. V. 37. 22.) 


2. Nuuo ailmonendi sumus neqixe 
pupillnm neqiie pupiilani, ullam rem 
sine tutoris auctoritate alienare posse. 
Ideoquo si inutuani pecuniaui sine 
tutoris auctoritate alicui dederit, non 
contrahit obligationem, quia pecu- 
niam no-, facit accipientis; ideoque 
nummi vindicaii possunt, siciibi ex¬ 
tent. Sed si nummi quos niutuos 
dedit, ab eo qui aecepit, bona lido 
cunsumpti sunt, condici possunt; si 
mala fide, ad exbibendvim do bis agi 
potest. At ex cuntrario, omnes res 
pupillo et pupilhe sine tutoris auc¬ 
toritate recte duri possunt. Ideoque 
si debitor pupillo solvat, nccessaiia 
est debitori tutoris auctoritas; alio- 
quin non liberabitiir. Sed hoc etiam 
evidentissima ratione statutum est in 
constitutione, quain ad Ca'sarienses 
advocates ex Suggestionc Tnboniani 
viri eminentissimi, qiuesturis sacri 
palatii nostri, promnigavimus: qua 
dispositum est,*ita licere tutori vel 
curatori debitorem pupillarem sol¬ 
vere, ut prius jiidicialis sententia sine 
oinni damno cclebrata hoc permittat; 
quo subsecuto, si et judex pronun- 
tiaverit et debitor solvent, sequatur 
liujasmodi solutionem plcnissima 
Securitas. Sin autem aliter quam 
deposuimus solutio facta fuerit, pecu- 
niarn autem salvam habeat pupillus 
aut ex ea locupletior sit, et adliuc 
earadem pecuniic summam petat, per 
exceptionem doli mali poterit submo- 
veri. Quod si aut male consumpscrit 
aut furlo amiserit, nibil proderit 
debitori doli mali exceptio, sed nihi- 
lominus damnabitur, quia temere sine 
tutoris auctoritate et non secundum 
nostram dispositionem solvent. Sed 
ex diverse pupilli vel pupillo) solvere 
sine tutoris auctoritate non possunt; 
quia id quod solvunt non fit accipi- 
ends, cum scilicet nuiliiis rei alienatio 
eis .sine tutoiis auctoritate conces.sa 
est. 


2. It must here be observed, that 
no pupil of either sex can alienate 
anytliiiig without the authority of a 
tutor. If, therefore, a pupil, without 
the tutor's authority, lend any one 
money, the pupil does not contract 
an obligation; for he does not make 
the money the property of the re¬ 
ceiver, and the pieces of money may 
be claimed by vindication, if they still 
exist. But supposing those pieces 
which the pupil has lent are con¬ 
sumed by the borrower, then, if they 
are so honn Jide, a personal action 
may he brought; if ntti/a Jidr, an 
action ltd exliihi’iidtim. On the con¬ 
trary, the pupil of either sex may 
acquire anytliing whatsoever without 
the authority of the tutor; and there¬ 
fore wlien a debtor pays a pupil, the 
debtor must have the authority of 
the tutor, or he does not free liimself 
from the debt. And we have, for 
\ery obvious reasons, declared by a 
constitution, published to the advo¬ 
cates of Ca'sarea on the suggestion 
of tho very eminent Tribonian, 
qutestor of our sacred palace, that 
the debtor of a pupil may make pay¬ 
ment to the tutor or curator, first 
receiving permission by the sentence 
of a judge, obtained free of all ex¬ 
penses, and if these forms are ob¬ 
served, a payment made according to 
the sentence of tlie judge will gi\e 
the debtor the most complete security. 
If payment is made, not aeaording to 
the mode we have .sanctioned, the 
pupil who has the money still safe in 
his«pos.session, or has been made 
richer by it, may, if he demand again 
the same sura, be repelled by an 
exception of dolim mulus. But if ho 
has spent the money uselessly, or 
lost it by theft, tho dphtf»r cannot 
profit by tho exception of dolus malus^ 
and he will be condemned to pay 
over again, because he ha.s paid in a 
ra.sh manner, without tlie authority 
of the tutor, and has not confornied 
to onr rules. On tho other band, 
pupils of either sex cannot pay 



LIB. II. TIT. IX. 


287 


without the authority of tiie tutor, 
because that which they pay doea not. 
thereby become the property of the 
person who receives it, as they are 
incapable of alienating anything with- 
out the authority of the tutor. 

Gat. ii. 80. 82-84; C. v. 37. 25; D. xlvi. 3. 14. 8. 

The pupil might make his condition better, but not worse. 
(See Bk. i. Tit. 21.) He could not transfer the property in 
anything belonging to him, but he could acquire the property 
in anything transferred to him. If, therefore, he paid any¬ 
thing, lie could not transfer the property in the money he paid 
to the creditor, and therefore his payment was of no effect. 
Nor could he lend anything under the contract called mutuum, 
the essence of which was that the thing lent became the pro¬ 
perty of the borrower, who bound himself to give back a thing 
of equal value. (See Bk. iii. Tit. 14.) If the pupil attempted 
to lend a thing in this way, the thing lent could be recovered 
by vindication, if it were possible that the actual thing should 
be restored; if not, its value could be recovered by a personal 
action (coudietto) against the borrower; or if the borrower 
had been guilty of mala Jides, by an actio ad exhihendum, 
that is, the borrower was called upon to produce the thing 
borrowed; and on his being found unable to do so, he was 
condemned to pay not only the value of the thing, but dam¬ 
ages to compensate for the injury inflicted. 

Jf the debtor made a payment to the pupil, that which he 
paid became the property of the pupil ; and as the pupil could 
not make his condition worse, he could not extinguish debts 
due to him ; and thus the debt was still owing, although the 
pnj)il retained what was paid him. If the tutor authorized the 
payment, the debt was extinguished ; but the pupil had a j;ight 
to receive from the tutor the money paid ; and if he could not 
obtain it from him, the prrotor would, under certain circum- 
.stanccs, grant a restitutio in integrum (see note on intro¬ 
ductory paragraph of Bk. i. Tit. 23), and the creditor would 
then be obliged to pay over again, in order that the pupil might 
bo kept free from all loss. It was to guard against this that 
Justinian, in the constitution alluded to in the text, provided a 
means whereby the creditor should have jjlenissima securitas. 

TIT. IX. PER QUAS PERSONAS NOBIS 
ACQUIRITUR. 

AequiriUir nobi^ non oolnin per Wo acquire not .'nly by oiirsolves, 
nosrnetipHos, soil eliam pur eos quos but also by those wii.'m we bare in 
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in potestate habemus, item per servos our power; also by slaves, of wlioni 

in quibus usumfmclum liabemiis, we have tho usufruct; and by those 

item pet homines liberos et servos freemen and slaves belonging to 

alienos quos bona fide possidenius: others whom we possess bona fide. 

de quibus singulis diligeutius dis- Let us examine separately these dif- 

piciamus. ferent cases. 

Gai. ii. R6. 

The rule of law was, tliat no one could acquire througli 
nnotlie’* person; but if persons in the power of another ac¬ 
quired anything, that which they acquired became, by the mere 
force of their position, the property of the person in whose 
power they were; and thus the rule may be, perhaps, more 
accurately expressed by saying that nothing could be acquired 
jjer ed traneam personam, i. e. through a person who was not 
in the fumilia of the acquirer. 

1. Igitur liberi nostri utriusque 1. Formerly, all that children under 
sexus, .quos in potestate habemus, power of either sex acquired, except- 
olim quidem quidqmd ad oos pervenc- ing caslreiisia peculia, was without 
rut (exceptis videlicet castrensiluis distinction acquired for the benefit of 
peculiis), hoc parenlibus suis acquire- their parents; so much so, that Uie 
bant sine ulla distiuctiune. Et lioc paterfamHuts who liad thus acquii'ed 
ita parentium fiebat, ut esset eis anytliing through one of his children, 
licentia, quod per unura vel unam could give or sell, or transfer it in 
eqrum acqiiisitum est, alii filio vel any way he pleased to another child 
extraneo donare vel vendere vel. or to a stranger. This appeared to 
quociirnquc niodo voluerant, adjili- us very harsh, and by a general con- 
care. Quod nobis inhumanum viiUTn stitulion we have relieved the cliildren, 
est et, generali constitutione emissa, and yet resciwed for the parents tdl 
et liberis pepercimus et patiihiis that was due to them. We have 
dehitum reservavinius. Sancitum ct- declared that all vvliich" the child 
enim a nobis est, ut si quid ex.re patris obtains by means of the fortune of 
ei obvoniat, hoc secundum antiquam the father, shall, according to the old 
observalioneni lotiiniparenti acquirat; law, be acquired entirely for the. 
qum enira iiividia est, quod ex patris father’s benefit: for what liardship is 
occasione profectum est, hoc ad cum there in that which comes from the 
reverti? Quod autem ex alia causa father returning to him? I3ut of 
sibi filiusfamilias acqiiisivit, liu.jiis everytliing that the fiUiis/omithis nc- 
usumfriictiim patri qiudein acquirat, quires in any other way, the father 
dominium autem apiid cum renianeat; shall have the usufruct, but the son 
ne quod ei suis labonbus vel prospera shall retain tlio ownership, so tliat 
fortuna accessit, hoc ad aliiim per- another may not reap the profit of 
veiiiens luctuosum ei procedut. that which the son has gained by liis 

labour or good fortuue. 

Gai. ii. 87 ; C, vi. 01. 0. 

The j^/ti/s/amilias could not, in tlie Htrictlaw of Rome, have 
any property of bis own. Sometimes, however, the father per¬ 
mitted the son to have what was called a peculitnny that is, a 
certain amount of property placed under his exclusive control. 
Thispeculittm remained in Jaw the property of the father, but 
the son had the disposition and management of Jt by his father’s 
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permission, and as long as it remained in the soh^s possession 
it was, as far as regarded third persons, exactly like property 
really belonging to the son only. (See Tit. 12. 1 of this 
Book.) In tlie early times of the Empire a Jilimfamilias 
came to have, under the name of castrense peculium^ property 
quite independent of his father. This caatrense peculium con¬ 
sisted of all that was given to a son when setting out upon mili¬ 
tary service, or acquired while that service lasted. This belonged 
to the son as completely as if he had been sui jurift, and he had 
full power of disposing of it either during his lifetime or by tes¬ 
tament. Filii familias in castrenH jjeculio vice patrum fami- 
liarum funf/uniur. (D. xiv. 6. Si.) If, however, he did not choose 
to exercise his power of disposing of it by testament, his father 
took it at his death, not as succeeding to it ah intestato, but as 
tlie claimant of a pccitlium. (See Tit. 12. pr.) A further 
benefit was extended to tha^/iliufi/amiliaft by the institution of 
the qnaai-cavtrense peculium^ a privilege given to certain civil 
functionaries corresponding to that given by the cantrense pe- 
cnlium to soldiers. Constantine, by a constitution (C. xii. 31), 
placed on the footing of the castrense peculium things which 
{i/iliusfamilia.>i, who was an oflQcer of the palace, received from 
the emperor or gained by his own economy. The same advan¬ 
tage Avns subsequently extended to many other functionaries, 
ns well ns to advocates and certain ecclesiastical dignitaries. 
The quusi-castrense jieculium must have existed in the time of 
Ulpian (D. xxxvi. 1. 1. C; xxxvii. 18. 3. 5), unless the pas¬ 
sages in tfio Digest in which he alludes to it «ire interpolated, 
blit under what form it then existed we do not know. In offe 
respect it slightly differed from the catitrenne peculium ; for the 
power of disposing of it by testament did not always accompany 
it, but was only given to' the more privileged classes of those 
who wore allowed to have such o. peculium. Justinian, however, 
ahered this, and gave the power of disposing of it by testament 
to every one who had n‘ quasi'castrenne peculium. (See Tit. 
11. 0.) Constantine also introduced another kind of peculium, 
termed the peculium adrentitium. This consisted of every¬ 
thing received by u. ^/iliusfamilias m succeeding, whether by 
testament or. not, to bis mother. (C. vi. 00. 1.) Subsequent 
emperors included in it all received by succes-sion or as a gift 
from maternal ascendants (C. vi. fiO. 2)’, or by one of two 
niarriod persons from the other (C. vi. CO. 1); and Justinian, 
ns we learn from the text, included under the peculium ad cent i- 
iium all that came to the son from any other source than from 
the father himself. The father had the usufruct of the peculium 
adeentitium, and it was only the ownership timt was held by 
the sou. The peculium which came to the soai a.s part of the 
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father s property, and which continued to belong to tho father, 
has been teimed by commentators profectitiidm, because it comes 
{projicucitur) from the father. 

The peculium in the time of Justinian, therefore, if profec- 
belonged to the father; in all other cases it belonged 
to the son; but the father had the usufruct of tlio lieculiitm 
adventitium, while the son had as full power over the castnenne 
or quasi-castrense peculium as if be had been sui Juris. 


2.. Hoc qil'oqiie a nobis disposilum 
est et in ea specie ubi parens, eman- 
cipando liberum, ex rebus qua; acqui- 
sitionem effugiunt, sibi tertiam par¬ 
tem retinere si voluernt, licentiam ex 
anterioribus constitutionibns habebat, 
quasi pro pretio quoilammodo eman- 
cipationis; et inUumaiium quiddam 
accidebat, ut filius rerum suarnm, cx 
bac emarmipatione, dominiapro parte 
tertia defraudetur, et quod honoris 
ei ex emancipatioiie addituni est, quod 
sui juris effectas est, hoc per rerum 
dimindtioneln decrescat. Ideoque 
statuimus ut parens, pro tertia eoriim 
bouorum parte domiiiii qimm retinere 
poterat, dimidiam, non dominii rerum, 
sed usnsfructus retineat: ita etenirn 
res intacim apud hlium remanebuiit, 
et pater ainpliore gumma fruetur, pro 
tertia dimidia potiturus. 


3. We have also made some regu¬ 
lations with respect to the power 
which under former constitutions a 
father had, when emancipating his 
children, of deducting a third part 
from the things over which he had 
no right of acquisition, as if this were 
the price of the emancipation. Tt 
seemed very hard that the son should 
thus be dppri%ed by emancipation of 
a third part of his property, and tliat 
what ho gained in Jionour by being 
emancipated be should lose in fortune. 
W'e have therefore enacted that tlie 
father, instead of retaining a third as 
owner, shall retain half as usufruc¬ 
tuary. Thus the ownership in the 
whole will remain with tho son, un¬ 
impaired, while the father will enjoy 
the benefits of a larger portion, tlie 
half, namely, instead of the third. 


^ C. vi. 01. 0. 3. 

The usufruct of the father over things, the ownership of 
which, as part of the peculium adventitium, belonged to the 
son, would be lost by emancipation. It was as an equivalent 
for this that the property in one-third of those things was 
given to the father on emancipation. Justinian substitutes the 
usufruct of one-Jjalf, for the ownership of one-third. 


3. Item nobis acquiritur quod servi 
noslri ex traditione nanci.scunttir,sive 
quid stipul^ntur, vcl ex qualibet alia 
causa acquirant: hoc enim nobis et 
ignorantibus et invitls obvenit; ipse 
enim servus qui in potestate alteiins 
es^ nihil suum habere potest. Sed si 
faeres institutus sit, non alias nisi 
nostro jossn hereditatem adire potest; 
et si nobis jubentibus adierit, nobis 
hereditas acquiritur, peritide ac si nos 
ipsi heredes instituti essemus; et 
convenienter scilicet nobis Icgatnm 
lier 006 Mqnirituc; Non solum autera 


3. So, too, all that our slave.s ac¬ 
quire by tradilion, or stipulation, or 
in any other way, i.s acquired for us; 
and that even without our knowledge 
and against our wishes. For tlie 
slave who is in the power of any one 
cannot himself have anything os his 
own. And if he is instituted heir, he 
cannot enter on the inheritance except 
h,v our direction. And if he enters 
by our direction, we ncquiro the inhe¬ 
ritance exactly as-if we had ourselves 
been instituted heirs. Legacies, again, 
are equally' acquired for us by our 
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jiropi-ietas per eos. quos in pote&tate 
babemiis, nobis acquiritur, sed etiam 
l^ossessio; ctjuuscumque enim rei pos¬ 
sessionem adcpii fuerint, id nos poa- 
sidere nidemur: unde etiam per eos 
tisucapio vel longi temporis possessio 
nobis accedit. 


slaves. And it is not only the owner¬ 
ship which is acquired for us by those 
whom we have in our power, but also 
4,li« possession. Everything»,of which 
they have obtained possession, we are 
considered to possess, and con^- 
quently we have through them the 
benefits of usucapion and possession 
longi temporis. 


Gai. ii. 87. 80. 


All that tho slave had belonged to his master; and this rule 
was subject to no exceptions such as those which the indul¬ 
gence of the emperors introduced for the benefit of the Jilius- 
Jamilia.'f. 'His was always at the disposition of his 

master, and it made no difference what was the mode in which 
lie aetpiired: he acquired it for his master even though his 
luaster had not consented or even known of the acquisition. 
Therefore, if tho slave received anything in pursuance of a 
stipulation (.v/rc quid titiimlentur)^ he acquired it for his 
master, although he could not bind liis master by promising 
nnytliiug to a person who stipulated for anything from him. The 
slave could not make his master's condition worse; and as an 
inheritance might be more onerous than lucrative, for the debts 
of tho deceased, which the heir was bound to pay, might ex¬ 
ceed the value of his property, a slave was not permitted to 
accept an inheritance, except by his master’s express command. 
A legacy, on the other hand, could not bo otherwise than ad¬ 
vantageous, and therefore a legacy given to a slave immediately 
belonged to‘his master. There was a minor difference between 
tliG institution of a slave as lieir, and a gift to liim of a legacy, 
which deserves mention. The right to a legacy dated from 
tho death of the deceased; the right to an inheritance dated 
from the time of entering on an inheritance. The slave, there¬ 
fore, acquired a legacy for the benefit of the master to whom 
ho belonged at tho time when the deceased died; but a slave 
instituted Jieir, acquired for the master to whom he belonged at 
the time oT entering on the inheritance. If, therefore, the 
slave changed masters or became free between these times, he 
acquired a legacy for his former master, but took an inheritance 
for bis new master, or, if free, for himself. 

The physical fact of possession might be accomplished 
through a slave, but not the intention, which was requisite for 
legal possession. It was necessary that the master should have 
tiio intention of treating the thing possessed by the slave as if 
he himself were tlio owner. Animo fioslro, says Paul, corpore 
etiam alietto, possidenms. (D. xli. 2. 3., 12.) The master 
could not, therefore, acquire through the slave legal possession, 
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as opposed to mete detention, without his-knowledge and con¬ 
sent, as he could acquire ownership; except, indeed, when the 
slave possessed a thing as part of his j/eculium, for then the 
permission to have tx jyeculiitm was considered as enabling the 
B^gve to exercise the intention of ownership. (D. xli. 2. 1. 5.) 


4. De iis autem servis in qnibua 
tantum *U8uinrriictum habcmas,. ila 
.placiiit, ut quidquid ex re nostra vel 
ex operibus suis auquirant, id nobis 
adjiciatur; quod veroextra eas cuusns 
persecuti sum, id od doniinum pru- 
prietatis pertineat: ituque si is ser- 
vus heres iustitutus sit, legatumve 
quid oi aut donatum fuerit non \isu- 
IVuctuai-io sed domino propriotatis 
acquiritur. Idem placet et de eo qui 
a nobis bona fide possidetur, siv(3 is 
• liber sit, sivo alienus servus: quod 
enim placuit do usufructarioj idem 
placet et do bona fide possessore : 
itaque quod extra istas duas cniisas 
acqtiifvtur, id vel ad ipsu'm perfcinet, 
si liber est, vel atl dominunf, si servus 
est. Sed bonn; fidei possessor, cum 
usucepfrit servum, quia eo inodo 
dominus fit, omnibus enusis per 
eurn sibi acqiiirere potest; fructiiariiis 
vero usucapei-e non potest, primum 
quia non possidet, sed habot jus 
iitendi fruendi, deinde quia scit ser- 
vum alienumesse. Non solum autem 
proprietas per eus servos in quibus 
usumfructum habemus vel qiios buna 
fide possidenms, aut per liberam per¬ 
sonam qua? bona fide nobis servit, 
nobis acquiritur, sed etiam possessio. 
Loquimur autem in utriiisque per¬ 
sona secundum deiinitionern quam 
proxiine exposuimus, id est, si quam 
possessionem ex re nostra vel ex suis 
operibus adepli fueriiit. 


4. As to slaves of whom we have 
only the usufruct, it has been decided 
that whatever they acquire by means 
of anything belonging to us, or by 
their own labour, shall belong to us ; 
but tlnit all they acquire from any 
other source shall belong to the 
owner. So if a slave is made heir, 
w anything is given him as a legacy 
or gilt, it is the owner, not the usu¬ 
fructuary w'ho receives the benefit i>f 
the acquisition. It is the same with 
regard to any one whom we possess 
bona jidt‘, whether a freeman or the 
slave of another person (for the nilo 
with regard to the usufructuary lioUls 
good with regoid to the bona Jide 
possessor), everything the person 
possessed acquires, except from one 
of the two sources above mentioned, 
belongs to himself, if he is a freo- 
nian, and to his master, if ho is a 
slave. ^Vhen the bona fide possessor 
lias gained the property in the slave 
by usucapion, he, of course, becomes 
the owner, and all that the slave ac¬ 
quires is acquirt'd forJiiin. Hut the 
usufructuary cannot acquire by Use ; 
first, because he has not the posses¬ 
sion, hut only the right of usufruct; 
and secondly, because he knows Unit 
the kUwo belongs to anothui*. It is 
not only the ownership that is ac¬ 
quired for us by the slaves of whom 
we have the usufruct, or whom wo 
possess bona Jide, or by a free person 
whom we employ as our slave bona 
fide ; we acquire also the possession. 
Hut in saying this we must be under¬ 
stood, with regard to both slaves and 
freemen, to adhere to the distinction 
laid down previously, and to refer only 
to the possession they have obtained 
by means of something belonging to 
us, or by tlieir own labour. 


Gai. ii. Ul-fU. 

The UBufnictiTflry wos cniiiled to tlie fruits of the slave, tltnt 
is, to his fcerviccB, and to the profits derived from letting out 
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his services to others ; but what the slave acquired by stipula¬ 
tion, gift, legacy, or similar means, was no part of the fruits, 
and, therefore, did not belong to the usufructuai*y. If the 
means of acquisition were derived from the usufructuary, as, 
for instance, if the slave acquired by parting with any of the 
produce, then the case would be different. 

What is true of the usufructuary, is true also of a hona Jide 
possessor cither of the slave of another, or of a person, in 
fact, free, but honestly believed to bo a slave. And the hona 
Jide possessor has the advantage over the usufructuary pointed 
out in the text, that as he has the possession, which no usu¬ 
fructuary can have, for no usufructuary intends to treat the 
thing as if ho were the owner, this possession may, if continued 
long enough, give the riglits of usucapion over a moveable, 
or of jxniaefiNio longi tem])oris over an immoveable. 


.5. Kx liis itaaue apparet, per libe- 
ros liominos quos neqiie nostro juri 
snbjectoa liabennis, neque bona fiilo 
pnssiilcmiis; item per alienos servos 
HI qiiibiis neqiie asumfructurn babe- 
niiis aequo possessionem justam, 
nulla ex causa nobis acquiri posse. 
Jit hoc est qiioJ diuitur, per extra- 
iicam pei'sonam nihil acquiri posse; 
excepto oo quoil per liberam perso¬ 
nam, Yeluti per proeuratorem, placet 
non solum scieutibus sed et iauo- 
rauLibus nobis acquiri possessionem, 
secundum divi Severi constitulionem, 
ct ])er lianc possessionem etiam do¬ 
minium, si doniinus fiiit qui Iradidit, 
vi-l usiicapiunem ant longi temporis 
])i;i'scriptiouen), si dorninus non sit. 


5. Hence it appears that we can¬ 
not acquire by means of free per¬ 
sons not in our power, or possessed 
by us hona Jide; nor by the slave of 
another, of whom we have neither 
tlie usufruct, nor the possession. 
•And this is meant, when it is said, 
tliat nothing cin be acquired by 
means of a stranger; except, indeed, 
tliat according to the constitution of 
the Hmperor Severus, possession may 
bo acquired for us by a free person, 
as by a procurator, not only with, 
but even without our knowledge; and, 
by this possession we acquire the 
property, if it was tlie owner who de¬ 
livered tlie thing, or the usucapion or 
prescrijition lon(ji temporis, if it was 
notr 


Gat. ii. 05; C. iv. 'i7. 1; D. xli. 1. 20. 2 ; C. vii. .'12. 1. 

The rule of the older law was that no person could bo repre¬ 
sented {ter e.rtraneam personam, i. e. by a person w'ho was not 
under bis power, in any of those acts which were regulated by 
the civil law. Thus, no one could acquire the ownership of a 
thing for another; if he received anything, as, for instance, by 
mancipation Or in jure cessio, although he received it expressly 
for another, still this other person did not thereby acquire 
the property in the thing. J3ut a mere natural fact sucli as 
that of possession could take place for the benefit of one per¬ 
son through another person, if the person for whose benefit the 
thing was possessed had but the intention of profiting by it, 
and then this possession might lead through usucupr m to owner¬ 
ship. If, however, a person was charged with the management 

R 2 
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of the ftffjiirs of another, he coulil exorcise an intention of pos¬ 
sessing for the benefit of the person for whom he acted, which 
a mere stranger could not; and tiius it was possible non solum 
scientihus sed etiam if/nurantihus, i. e. for persons, who did not 
know even of .the fact of possession, to acquire legal possession 
through an agent. But, though the text would be likely to 
mislead us, wo learu from the constitution of Severus and 
Antoninus (vii. 32. I), that usucapion did not commence until 
the person, for whoso beuelit the thing was possessed, knew of 
the possession. And a great change was made by the later 
law, which allowed that, when, in transferring the possession to 
the procurator, the owner also transferred the ownership, this 
ownership should he at once acquired for the person who em¬ 
ployed the procurator. 


0. Hactenus t.'intispcr aitinomiisse 
sufHcit, quemadmodum singul.i' res 
nobis acqnirantiir; nam legatoruin 
jus, quo et ipso jure singula; res 
nobis acquiruntur, item fideieornmi',- 
sorum ubi singuLai ros nobis rcliii- 
quuntur, opportmiiiis infeiioro loco 
referemus. Videamus itaqiic nunc 
quibus modis per uhiveisitatcm i>'s 
acquiruntur; si cui ergo Iierodes facti 
sum us, sive ctijus bononini posses¬ 
sionem pelierinms, vel si quern ar- 
rogaverinms, vel si ciyus bona liber- 
tatum conservandarum causa nobis 
addicta fuerint, ejiis res ornnes ad 
nos transeunt. Ac priiis de licrcdi- 
talibtis dispiciamuK, quarum duplex 
conditio est, nam vel cx testamento 
vel ab intestate ad nos pertinent^ et 
prius est, lit de Ins dispiciainus quie 
ex testamento nobis obveniunt. (iua 
in re neccssarium est initium de or- 
dinandis testanieiitis exponcrc. 


fi. Wbat wc have said respecting 
the modes of the acquisition of par¬ 
ticular things, may sullice for the 
present. For ivc shall speak more 
conveniently hereafter of the law of 
legacies, by which also we acquire 
property in particular things, and of 
Jhftiaimmissn, by which particular 
things arc left us. Let us now speak 
of the modes of acquiring per vuiver- 
sUatem. if we are made licir, or seek 
possession of the goods of any one, 
or arrogate any one, or goods arc 
adjudged to us in order to preserve 
the liberty of slaves, in these cases 
all that belonged to the pei>>on to 
wliom we succeed passes to us. First 
let us treat of inheritances, which 
may be divided into two kinds, ac¬ 
cording as they come to us by testa¬ 
ment or ub intcstiito. We will begin 
with those which come to us by testa¬ 
ment ; and for this, it is necessary in 
the first place, to explain the for¬ 
malities requisite in making testa¬ 
ments. 


fxAi. ii, 07-100. 

We now pass to tho nc^quisition of a universitas rerum, to 
the cases in which one man succeeded to tho persona of an¬ 
other, and acquired in a mass all his goods and all his rights, 
(See In trod. sec. 71 ) 
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Tit. X. DE TESTAMENTIS ORDINANDIS. 


Testamentura ex co appcllatur, The word testament is derived 
fjiiod testutio mentis cst. from lestutio mentis; it testifies the 

determination of the mind. 


- D. xxviii. 1.1. 

With respect to this derivation it is scarcely necessary to say 
tliat numtum is merely a termination, and not derived from 
mena. Ulpian {llrtf. 20. 1) gives as a definition of a testament, 
mentifi tfostne justa contrstatio, in id solenmiter facta, ut 
pout mortem /tostram valent; and IModestinus (D. xx.viii. 1. 1) 
gives I'otantatis nostree Justa sententin, de eo quod quis pont 
mortem satam ^fieri riitt; the word justa implying in each, 
that, in order to be valid, the testament must be made in com¬ 
pliance with the forms of law. 


1. Sfd nt nihil anfiqiiitatis penitus 
ignorcLur, sciendum est oUm quidom 
duo genera tcstaiuentorum in nsn 
fuisse: quorum nltoro in pace et in 
otio uteba7itur, quod calatis comitiis 
ap])eI1abant ; altcro, cum in pnolium 
ciiluri esseiit, quod procincturn dioe- 
batur. Accessit deindo tortiuni genus 
testamentorum, «iuod dicebatur per 
frs et liltram, scilicet quia per craanci- 
pationem, id est, imaginoi-iam quam- 
ilam venditioncm agebatur, quinque 
testilms et hbripende civibus ronianis 
puberibus jtru.senlibus, et eo qui 
familin^ emptor dicebatur. Sed ilia 
quidem prii)ra duo genera testamen- 
torum ex vetoribus temporibus in 
desuetudinom abicrunt; quod vero 
per irs ct libram fiebat, licet diutius 
pernmnsit, attarnen parlim et hoc in 
usu esse desiit. 


1. That nothing belonging to an¬ 
tiquity may be altogether unknown, 
it is necessary to observe, that for¬ 
merly there were two kinds of testa¬ 
ments in use : flie one was employed 
in times of pence, and was named 
cn/atis comitiis, the other was eni- 
jiloyed nt the moment of setting out 
to battle, and W'as termed procincturn. 
A third species was afterwards added, 
called per ips ct libram, being effected 
by mancipation, that is, an imagi¬ 
nary sale in tlie presence of five 
witnesses, and the libripcns, all citi¬ 
zens of Home, above the age of 
puberty, together with him who was 
called the emptor familiie. The two 
former kinds of testaments fell into 
disuse even in ancient times; and 
tlint made per tps et libram also, al¬ 
though it continued longer in practice, 
has now in part cea.sed to be made 
use of. 


Gai. ii. lOl-lOi. 

» 

When the head of a family died, the law in ancient times 
determined on whom his persona, that is, the aggregate of his 
political and social rights, should devolve. But we cannot say 
that there was any definite period of Homan history when a 
man could not make a will. Originally, as we learn from the 
text which is borrowed from Gains, testament'^ were made in 
the comitia calctia, or in procinctu. By caiata comitia is 
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meant the comitia curiafa suramoned {calata) for the despatch 
of what wo may term private business. This took place twice 
a year. We do not know how far it was open to any one at tJio 
meeting to oppose a testament, or whether the comitia merely 
tegistered the testaments declared in their presence. Subsequently 
tlie mode of making testaments par les at iihram, that is, by a 
fictitious sale, was introduced, and botli this mode and that of 
declaration before the comitia curiata were used indifferently, 
nor is there any evidence to show that the one form was con¬ 
sidered more appropriate to the patren than tlie other. Only 
members of the patrician fjentea sat in the comitia curiata, 
but that is no reason why the plebeians should not liave como 
before these comitia to declare their testaments. The Twelve 
Tables declared uti IcffOfisit super pecunia tutelave sme rei, 
ita Jus esto, that is, every one’s tcstairiontary dispositions should 
bo carried into effect, and the necessity for the provision may 
have arisen from some kind of tampering on tlie part of mem¬ 
bers of the comitia with the testaments of plebeians. 

Prociuctus properly means an army in marching and fighting 
order. Procinctus est ewpeditus at armatus exercitus (Oal. 
ii. 101). The testament is said to be prociuctum, but pro¬ 
perly it ought to be in procinctu factum. Cicero speaks {de 
Or. T. 50 ) of the testament in procinctu ns then in use, and 
describes it as made sine libra at tabulis, that is, without the 
forms usual in the testamentum per ws ct Iihram. 

In thci testamentum per ees et iihram, the hereditas was sold 
by mancipatio to the purchaser. Originally the testator sold 
ilje inheiitanco to the person who was really to be the heir. I’lie 
purchaser, as Gaius expresses it, heredis locum ohtinehat, and 
ilie testator instructed him how he wished his property to be 
disposed of after his death. But as the sale was irrevocable, a 
testator might be very glad to escape from proclaiming an licir 
whose position he could not afterwards affect. Thu object was 
attained by selling the inheritance to a third person ; and the 
familite emptor came to be thus a mere stranger, who was only 
appointed dicisgratia, to go through the form of sale. (Gai. ii. 

J 03.) The process of selling to tins fictitious stranger is given 
at length in Gaius (ii. 104). The testator summoned five wit¬ 
nesses, and a balanceholder and then gave by man¬ 

cipation his inheritance to the piirclmser. The purchaser, on 
receiving it, instead of using the ordinary form, pronounced these 
words, Familiam pecuniamqite tuam endo mandatam tutela 
cmtodelaque mea recipio eaque quo tu jure testamentum 
facerepossis secundum legem puhlicam hoc cere (or, as some 
added, aneaque libra) esto mihi empta : he then, after striking 
til© scale witli it, gave tlie piece of copper to the testator, as the 
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price of the inheritance. The testator then stated aloud the 
terms of his will, if he wished to make his testament orally, 
or if he had written down the terras of his testament he pro¬ 
duced the tablets on which his testament was written, and said, 
lliPc ita, ut in his tahulis ce.risque scripta sunt, ita do, ita 
ita testor, itaque vos, Quirites, testimonium mihi per- 
hibetote. This announcement of his wishes was termed nun- 
cupatio. Nuncupare est j>alam nominare. (Gai. ib.) The 
term is properly applicable to an oral statement; but the 
expression of the testator's wishes was really considered as 
always made orally, as the announcement that the written, 
documents contained a declaration of the testator*s wishes was 
taken as a compendious mode of stating what those wishes 
were. (Gai. ib.) 

The concluding words of the paragraph, partim et hoc in 
tisu esse desiit, allude to the change above-mentioned from a 
sale to the real heir to a sale to a stranger. The sale became 
a mere matter of form, 'and the testament tvas that which tlm 
testator wrote. When the mode of making testaments by the 
calata comitifi fell into disuse we do not know, but probably 
at an early time of the Kepublic. The imperial constitutions 
(see next Title) gave all soldiers the power of making a testa- 
mei^ without observing the usual forms, and the testaments of 
soldiers under the Empire were valid, not by*being made in 
procinctu, that is, by virtue of the army being regarded as 
an assembly of citizens, but by the power which was given to 
each soldier of making an informal testament. In what 
they gave greater liberty to the soldier than the old power of 
making the will in pri ocinctu we cannot say ; but probably 
the making of the testament in procinctu was connected with 
the taking of the auspices, and thus was more liable to be 
declared informal. 

2. S*3(l prjrdicta quidem noniiim 
teslamc*ntonim ad jus civile relcre- 
baiitur. I’osti'a vero ex edicto pne- 
toris forma alia fiiciendorum tosta- 
mentormn introdi^cta est: jure enini 
houorario nulla cmancipatio deside- 
rabatiir, sed septem testium signs 
sufficiobant, - cum jure civil^ signa 
testium non erant necessaria. 

There was no necessity, as the text tells ug, that a written will 
made in the old form per a>s et libram should be sealed. After 
the prcBtorian form of making wills became usual, a /tenafus- 
consultam provided (as we learn from Paulus, K R. v. 25. C) 
that a wriUen testament should be made on tablets of wax. 


2. These three kinds of testament 
belonged to the civil law, but after¬ 
wards another kind was introduced 
by the eiKct of the pnetor. By the 
jm honorarium no sale was necessary, 
but the seals of seveu witnesses were 
sufUcient. The seals of witnesses 
wore not required by the civil law. 
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These tablets were held togctlierat one margin with a wire, and 
in the opposite margin there was a perforation made through 
all the tablets, and through tliis was passed a trijde linen 
thread, and then the tablets weie covered with wax on the 
outside, and the witnesses placed their seal (tliat is, made a 
mark with their rings) on this external wax. It was also cus¬ 
tomary for them to write their names, and to state whose will 
it was they had witnessed (J). xxviii. 1. 30), but this was not 
a necessary part of the form until made so by a constitution' 
of Theodosius and \'alentinian (C. vi. 23. 21). This consti¬ 
tution also permitted a will to be inadedn a roll, which, if the 
testator wished to keep the terms secret, he might close and 
seal up, leaving the foot of the roll open, on which the 
witnesses were to put their seals and subscri])tions. The 
testator was under this constitution to subscribe his name or 
get an eighth witness to subscribe it for him. 

The prmtor, as the text informs us, permitted an heir in¬ 
stituted in a testament to have the inheritance, even though 
the form of mancipation was not gone through. Jle could 
not, indeed, make this person heir, for it was necessary that 
an heir should derive liis rights exclusively from the civil 
law': but he gave him the hononim possessio, that is, per¬ 
mitted him to enjoy exactly what he would have enjoyed if he 
had been prop*rJy constituted heir, and then usucapion soon 
made him Quiritanian owner. (See 13k. ii. Tit. (i.) d’he 
pra'tor, however, required that the testament in which he was 
instituted should have been made in the presence and attested 
bv the seals of seven witnesses. This was reallv the number 
of witnesses which there would have been, had the iorm of 
mancipation been gone through, if the lihrqfcns and famil'ue 
ewptor were included. T’hus the praetor, while dispensing 
with the mere form of mancipation, retained exactly the same 
check against fraud, which that form would have aflbrded. 
(See Ulp. liey. 28. 0.) 

3. Sed cum paulatim, tarn ox ii‘>u 
hominum quarn c-x cun.sLiUitioniiui 
emendationibu!), cupit in uuam cori' 
sonantiam jaa civile et prictoiinm 
jungi, conalitutum ost ut uno eoiluin- 
quo tempore (quod jus civile quodain- 
modo exigebat) septem testibns nd- 
hibitis,ctsubsci-iptionctesliuni (quod 
ex constitutionibus inventiini est) ct 
px edicto prutoris signnciila tosla- 
fnenti.s iinpoiiercntur: ut hoc jus 
tnpartilutn esec ' videaiur, ut testes 
qaidezn «t corum pr«escnlia uno con- 


3. But wlion llip progress of so¬ 
ciety and the iniperjal constitutton-s 
bad produced a fusion of the civil 
and the prir-torian law, it was esta- 
blislicd tliat the testament should he 
made all at one time, in the presence 
of seven witnesses (two points re¬ 
quired by the civil law), with the 
suliseription of the witnesses (a for¬ 
mality introduced by the constitu- 
lion.s), and with their seals appended, 
arcordiiig to the edict of the prietor. 
Thus the law of testament seems to 
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textn, testamenti celcbrandi gratia, a have had a triple origin. The wit- 

jure civili descendant; siibscriptioncs nesses, and their presence at one 

antem testatoris et tcstium ex sacra- continuous time for the purpose of 

rum constitutionum observationo ad- giving the testament the requisite 

liiheaiitur, signacula autcra et testium formality, are derived from the civil 

numerus ex cdicto pi'aitoris. law; the subscriptions of the testator 

and witnesses, from the imperial con¬ 
stitutions ; and the seals of the wit¬ 
nesses and tlieir number, from the 
edict of the piTutor. 

C. vi. 3.1. 21. 

The different formalities requisite were to bo gone tbrongh 
one immediately following after another, so as to make the 
whole one transaction. auteni ittio contextii nullum ac~ 

turn alionum testamento intenniscere (D. xxviii. 1. 21. 3). 

It was by the above-mentioned constitution, enacted in the 
reign of Valcntiuian the T’hird in the East, and of Theodosius 
the Second, his colleague, in the West, a.d. 439, that the new 
form of testament described in the text, and w'hich received 
tliG name of tentumcntiim tripartitum, was substituted for tho 
ancient ones. But in tlie West the form por ces et libram was 
never quite superseded, and traces of it arc to be found even in 
the middle ages. 

4. Sod Ills omnibus a nostra con- 4. To all these formalities ye have 

stiUitione, propter tesliimenlormu sill- eimoted by our constitution, as an 
ceritatcni, ut nulla fraus adlnbcatur, additional security for the genuine- 
lioc additum cst: ut per manuiii tos- noss of testaments, and to prevent 
latoris vel tcstium nomen beredis fraud, that the name of the heir shall 
expriinatur, et omnia secundum illius be written in the handwriting either 
constilutionis tenorem procodunt. of the testator or of the witnessess; 

and tliat everything shall be done 
according to the tenor of that consti¬ 
tution. 

C. vi. 25. 29. 

This additional formality, imposed by Justinian, was after¬ 
wards abolished by him. (Nov. 119. 9.) 

5. Possnnt autem omnes testes et 6. All the wUnesses may seal the 

uno annulo signaro testamenlum. testament with the same seal; for, 
Quid enim si septera annuli una sculp- as Pomponius says, what if the en- 
turn fuerint, secundum quod Pompo- graving on all seven seals were the 
nio visum est? Sed et alieno quo- same? And a witness may use a seal 
qua annulo licet signore. belonging to another person. 

1). xxviii. 1. 22. 3. 

fl. Testes Riitem adhiberi possnnt 0. Those persons can be witnesses 
ii cum quibus testamenti factio est. with whom there is tcftamvnli /ncthi. 
Red neque inulier, neque irnpubes, But women, person^ under the age of 
ricque servus, neque furiosus, neque puberty, slaves, madmen, dumb per- 
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mntus, neque eiirJus, nco ctii bonis persons, deaf persons, prodigals ro- 
iiiterdictum cst, nec is quern leges strained from having their property 
jubent improbum intestabilomque in their power, and persons declared 
esse, possunt in numero testium ad- by law to be worthless and incom- 
hiberi. potent to witness, cannot be witnesses, 

D. jtxNiii. 1. 20. 4. 7; D. xxviii. 1. 20. 

When testaments were made per iPs et Uhram, as no one 
could take part in the ceremony of mancipation who did not 
share in the jus Qtdritium, no pereffrinuH, ho one who had not 
the CO miner c ill in y could bo a witness to a testament. It was 
equally necessary that the seller, /. e. the testator, and the pur¬ 
chaser, that is (in the old form), tlie heir, sliould shafe in the 
jus Quiritium. And therefore no one who had not the com- 
mercium could take any part in the testamenti faction the 
ceremony of making a testament, either as testator, heir, or 
witness; and tliis was expressed by saying that they were not 
persons with whom there was testamenti factio —not persons, 
that is, with wdiom any citizen could join in such a ceremony. 

After the heir had ceased to take a part in the ceremony of 
mancipation, there was no longer any necessity for his having 
those qualifications which enabled him to join in the ancient 
ceremony. Accordingly, any one wlio could take under a testa¬ 
ment, or acquire for another, although unable to make a testa¬ 
ment,-was then said to have the testamenti factio. An infant, 
for instance, a madman, or even a child born after the testator’s 
death, had the testamenti factio in the sense of being able to 
be heir (see Tit. 10. 4), and a person might thus have the 
testamenti factio in one character without having it in another. 
He could be heir, and yet be unable to be a testator or a 
witness. 

Women could take no part in such a solemn legal act as 
mancipation, and therefore could not be witnesses; nor could 
women make wills if in the power of their father, or in the 
manus of their husband. If they were not in potesta tCy nor 
in manu, they could make a will, provided that the will was 
confirmed by the auctoritas of their tutor. By a fictitious 
sale, however, coemptio Jiducia- cama, a woman could free 
herself from the power of her. tutor, and then she could make 
a will independently of him.. Infants and slaves could acquire 
by mancipation for those in whoso power they were, but could 
not be witnesses. The prodiyus cui honis interdictum est 
was prevented from using his rights of commercium, and 
therefore could not take part in a mancipation. (D. xxviii. 
1. 18.) The mutiis had not the testamenti factio, because he 
conld not utter the words of the nuncupation and the surdus 
also had not the testamenti factio, because be could not hear 
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tl 10 words of \hQ emptor familim. (Ulp. 20. 13.) By 

tho later law, however, provision was made for giving va¬ 
lidity to the wills of tlie deaf and dumb. (See infray Tit: 
12. 3.) 

A person who was made intestahilis for a crime could 
neither make a testament nor take part in the making of one. 
Among such persons were those condemned for libel, oh car¬ 
man famomm (D. xxviii. 1. 18. 1), for spoliation, repgtunda- 
rum (D. xxii. 5. 15), or adultery (D. xxii. 5. If) ; or who, 
having acted as witnesses to a will, afterwards refused to ac¬ 
knowledge their signature and seal. (Theoph. Paraphr.) 


7. Sell cum aliquis ex te'itibus tea- 
tamenti quiilem faciendi tempore 
liber existimabatur, postea vero ser- 
viis appariiit, tarn divns Hadrianus 
(bitomo Vero quam postoa divi Seve- 
rus et Antoninus rescripsernnt, siib- 
veniro se ox sua liberalitato testa- 
inento, nt sic liaboatur atque si ut 
oportet factum csset; cum eo tem¬ 
pore quo testamentum signaretur, 
omnium consensu bic testis libero- 
riim loco fucrit, nequo quisquam esset 
qui status ci qiucstioncm moveret. 


7. A witness, who was thought to 
be free at the time of making the tes¬ 
tament, was afterwards discovered to 
bo a slave, and the Emperor Hadrian, 
in his rescript to Catonius Verus, and 
afterwards the Emperors Severus and 
Antoninus, by rescript declared, that 
they would aid such a defect in a testa¬ 
ment, so that it should be considered 
as valid as if made quite regularly ; 
since, at the time when the testament 
was sealed, this witness was com¬ 
monly considered a free man, and 
there was no one to contest his status. 


C. vi. 23. 1. 

Regard was had only to what w^as the condition of witnesses 
at the time of signature, not at that of the death of tlie tes¬ 
tator. (D. xxviii. 1. 22. 1.) 


M. Pater noo non is qui in potes- 
tnte ojus est, item duo fratres qui in 
ejusdem palris potestate sunt, utri- 
que testes in nno testanienlo fieri 
possnnt; quia nihil nocet ex unn 
dorno plures testes alieno negotio 
adhiberi. 


8. A father, and a son under his , 
power, or two brothers, under the 
power of the same father, may be 
witnesses to the same testament; 
for nothing prevents several persons 
of the same family being witnesses 
in a matter which only concerns a 
stranger. 


No one of the same family with the testator or heir could bo 
a witness to tlie testament, a family comprising, in this sense, 
tlie head and those under bis power; for they had so intimate 
a connection with each other that they might be said to be 
witnesses for themselves, if they were witnesses for each other. 


9. In testibus aiitcm non debet 
esse, qui in potestate testatoris est. 
Sed et si filinsfamilias do castrensi 
pcculio post missionem faciat testa- 
mentum, neo pater ejus recte adhi- 


0. But no person under power of 
the testator can be a witness. And 
if a Jilius/amilias makes a testament 
giving his castrensv prculium after 
leaving the cormy, neitlier his father. 
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betnr testis, nee is qui in potestate nor any one in power of his father, 
ejusdem patris est; rcprobatuni cst can be a witness. For, in this ease, 
enim in ea re domesticum testimo- the law does not allow of the testi- 
iiiuin. mony of a member of the same 

family. 

tiAi. ii. 105, 100. 

This hnd been n point on which the jurists were disagreed. 
Justinian here follows the opinion of Gains (ii. 106), rejecting 
that of Ulpian and Marcelkis. (D. xxviii. 1 . JiO. 2.) The 
question could only arise respecting a testament made post 
mifysionem, ns, if it were made during service, it would bo 
entitled to the exemptions accorded to military testaments. 


10. Sed ncque heres scriptus no- 
qnc is qui in potestate ejus est, neqiie 
pater ejus qui eum liabet in potes¬ 
tate, neque fratres qui in ejusdem 
patris potestate .sunt, testes ndhiberi 
possunt, quia lotum hoc negotium 
quod Bgitur testainenti ordinandi 
gratia, creditur liodie inter testatorein 
et heredera agi: licet enim totum 
jiis tale conturbatmn fuerat, et vc- 
teres quidem faniili.-e emptorem et 
eos qui per pofestatem ci coadunati 
fuerant, teslimouiis repellebant, hc- 
redi et iis qui per pote.stateiu ei con- 
juncti fuerant, concedebant teslimo- 
nia in testainentis pnestare. Licet ii 
qui id perniittebant, hoc jure miniino 
abuti eos debere suadebant. Tamcn 
nos eamdeni observationem coiwi- 
gentes, et quod ab illis suasum est in 
legis necessitatem Iransfcrentcs, ad 
iinitationem pristini familimeniptoris, 
merito nec heredi qui imaginem ve- 
tustissimi familirr emptoris obtinct, 
nec aliis personis qua- ei, ut dictum 
est, conjunctiB sunt, licentiam con- 
ceilirnus sibi quodammodo testinionia 
prjfstare: ideoque nee ejusmodi vo- 
teres constitutiones nostro codici in- 
seri permisimus. 


10. No person instituted heir, nor 
any one in subjection to him, nor his 
fallier, in whose power he is, nor his 
brothers under power of the same 
father, can be witnesses ; for the whole 
business of making a testament is in 
the present day considered a trans¬ 
action between the testator ond the 
heir. But formerly there was great 
confusion ; for although the ancients 
would never admit the testimony of 
the famihie emptoj', nor of any one 
connected with him hy the tics of 
priinii potfitiis, yet they admitted that 
of the heir, and of persons connected 
with liim by the tics of jmtrio potixtus, 
only exhorting them not to abuse 
their pri\ilegc. We have con'ectod 
this, making illegal what they en¬ 
deavoured to prevent hy persuasion. 
For, in imitation of the old law re¬ 
specting the fiimiUti- cmplnr^ we re¬ 
fuse to permit the heir, who now re¬ 
presents the ancient /ttmUia emptur, 
or any of those connected with the 
lieir by the tjo of patria pohstas, to 
be, so to speak, witnesses in their own 
behalf; and accordingly wo have not 
suffered the conslitiiticjns of preceding 
emperors on tlio subject to bo inserted 
in our code. 


Gat. ii. 108, 

When the heir had ceased to be the familitp, empior, ho was 
no party to the transaction, and therefore, it was considered, lie 
could he^ u witness. Gains (ii. 108) reprobates the custom, 
and Justinian here pronounces it illegal. Under his legislation, 
there being no longer any famiiiic emptovy the whole traus- 
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action, to use the language of the ancient mode, was between, 
the testator and the heir. 


Jl. Legatariis autem et fideicom- 
raissariis, quia non juris successores 
sunt, ot nliis personia qiiro eis con- 
jnnctiD sunt, testimonium non dene- 
giivirnus. Imo in quadam nostra 
constitutione et hoc spccialiter con- 
cessimus, et multo niagis iis qui in 
eorum potestate sunt, vel qui eoa 
habent in potestate, hujusmodi licon- 
tiam damus. 


11. But we do not refuse the testi¬ 
mony of legatees, or persons en¬ 
trusted with Jjdcicommissa, or of per¬ 
sons connected with them, because 
they do. not succeed to the rights of 
the deceased. On the contrary, by 
one of our constitutions we have 
specially granted them this privilege; 
and we give it still more readily to 
persons in their power, and to those 
in whose power they are. 


Gat. ii. lOH. 

It would appear that'the objection of his being interested, 
which would make the heir an unfit witness, might also have 
been urged against the legatee; hut the legatee was admitted as 
a witness on the technical ground of his not being the suc¬ 
cessor of the testator. The inheritance was not transmitted to 
him, and he was tlius looked on as a stranger. 

By tlio Hcnat/fs-Cofisuliiim Lihoinanum passed in the reign 
of Tiberius ad. 1G, it was provided that if a man wrote a 
testament for another, everything whicli he wrote in his own 
favour should be null. Ho could not, therefore, make himself 
a tutor (1). xxvi. 2. 2fi), an heir, or a legatee. (D. xxxiv. 8.) 


r^. Nibil auU'm interost, testamcn- 
tiiiii ill tabuHs an in cbartis mem- 
brauisve, vcl in alia materia fiat. 

I), xxxvii 

la. Sod et unum tcstnrncntum 
pluriburt codicibus couficorc quis po¬ 
test, secundum oblincntom taiiien 
obsrrvationein omnibus fnctis : quod 
inlerdum etiani necessariuin est, vo 
liiti si quis navigaturus et secum ferre 
et domi rcHnquoro judieioruni suoriim 
contestationem velit, vcl pmpter alius 
innunicrabilcs caiisas quir humauis 
neccssitalibus imminent. 


12. It is immaterial, w'hotliev a tes¬ 
tament be written upon a tablet, upon 
paper, parchment, or any other sub¬ 
stance. 

11 . 1 . 

1.‘). Any person m.*!)' execute any 
number of duplicates of tho same 
testament, each, however, being made 
witli prescribed forms. This may be 
sometimes necessary; as, for in¬ 
stance, when a man who is going a 
vp}age, is^lesirous to carry with him, 
and also to leave at home, a memorial 
of his last wishes; or for any other 
of the numberless reasons, that may 
ari.se from tho various necessities of 
mankind. 


D. xxviii. 1. 24. 

Each codex was an original testament, valid only if itself 
made with all tho solemnities which would have been requisite 
had it bceii tho only one. 



LIB. ir. TIT. XT. 


il6i 

IL Sed haec qiiidcm de testamentis 14. Thus inuch may suffice con- 
qua? in scriptis coiiticiuntur. Si qiiis ceruing written testameuts. But if 
aiiteiu sine scriptis voluerit ordiiiaro any one wishes to make a testament, 
jnre civili testainenturn, sej)teDi testi- valid by the civil law, without writing, 
bus adhibitis et sua voluntate corara lie may do so, if, in tlie presence of 
eis nunciipata, sciat hoc perfectissi- seven witnesses, he verbally declares 
mum testamentura jure civili fir- his wishes, and this will be a festa- 
mumque constitutuni. ment perfectly valid according to the 

civil law, and confirmed by imperial 
constitutions. 

Thiio a testator under the legislation of Justinian might 
either make his testament according to the form described iu 
paragraph 3, or orally before seven witnesses. 

Sfui voluntate nuncupata. The word nuucupatio was 
originally used to express the declaration of the testator’s 
intentions whether the testament was written or not; but later 
usage appropriated the term nuncupata to testaments where 
there was no ^’ritten will, and where the testator declared liis 
wishes orally. 

Tit. XI. DE MJLTTAKI TESTAMENTO. 

Supradicta diligons observatio, in The necessity for the observance of 
ordinaiidis testanieiitiH, mihtibiis these furnialiliea in tlio constmcliou 
propter nimiam imperiliam cons>ti- of testaments, has been di.->penso<l 
tutiunibns princiiialibus remissa cnI ; with by the imperial constitutions, in 
nam qnamvis ii neqiie Icgitimuin favour of military persons, on account 
niimcruiu testiiim adhibuciint neque of their excessive unskilfulticss in 
aliam testanientorum solemnitatern such matters. Tor, although they 
observaverint, recto nihilominus te.s- neither employ the legal number of 
tantar; videlicet, cum in expedition!- witnesses, nor observe any otln-r re 
bus occupati sunt, quod raerito nostra quisito solemnity, yet their te-.tiuiient 
cunstitiilio inlroduxit. Qnoquo enirn is valid, but only if made while they 
modo voluntas ejus suprema invenia- are on actual service, a proviso intio. 
tiir, sive .scripta sivo sine scriptura, duced by our constilulion with good 
valet testamentum ex voluntate ejus. reason. Thus in wliatcver man tier 
Illis autem temporibus, per qiini oitra the wishes of a militury person nro 
expeditionum neces-sitatem in alii.s expressed, whether in writing or not, 
bicis vel suis adibiis deguiit, niiniine the testament prevails by the mere 
ad vindicandurn tale privilegium ad- force of his intention. But during 
juvantur; sed testari quftem, etsi the times wlien they arc not on actual 
filiifamiliarum sunt, propter rnilitiam sei-vice, and live at their own homes, 
conceduntur, jure tarnen cornrmini, or elsewhere, they are not pcniiitted 
eadem observatione et in eoriim tes- to claim this privilege. A soldier, 
tamentis adbibenda, quam et in testa- although a/Uiii.'fftimilias, ffAim from 
mentis paganorum proxime exposui- ndlitary service the power of making 

* testament; but, in this case, the 
same formalities are required to be 
obseiwed, as we above explained to 
be necessary for tJie testnmenta of 
civilians. 
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Gai. ii. 109; C. vi. 21. 17. 

The privilege of making valid testaments, independent of 
any formality, was one given to soldiers, among many others 
of a similar hind, rather ns a special favour to them than from 
any consideration for their nimia imperitia. It dates from the 
time of Julius Crosar, who granted it as a temporary concession. 
It was made a general rule by Nerva, and confirmed by Trajan. 
If the testament of a soldier were written, no witness was 
necessary; but if not, it is doubtful whether one witness was 
sulfioient to prove it; probably not, as the law required, as a 
general rule, that two witnesses at least should be produced in 
every case. (D. xxii. 5*12; 1). xlviii. 18. 17.) A soldier in 
the power of a fatlier might make a testament disposing of his 
cnstn'nftapecalium. If he made it while on service, he ne^ 
observe no formality in making the testament; if he did not 
make it while on service, he was bound to observe the usual 
lormulities. The concluding words of the section are meant to 
express this, and not to imply that a Jiliusfanulias could dis¬ 
pose by testament of anything besides his castrenaepecuUum. 


I. IManc (Ic tostanicntis militum 
divus Trajanus Statilio Sevoro ita 
rohciipsit: “Id pnvilegiuni quoil niiii- 
lHnlil>us datum est, ul quoquo mi)do 
laiMa all iis tostamoiita rata sint, sic 
intulligl debet, ut utique prius con- 
st.arc dtiboat tostaiiientuin facluin 
essc, quod et siuo scriptura a nun 
niilitantibna quoque fieri potent. Is 
ergo miles de cujiis bonis apnd to 
quii-ritur, si oonvocatis ad lioc lioiui- 
nibus ut vuluutatciu sunm testaretiir, 
it.a locutus est ut declararet qiiein 
vellot sibi liensloiu esse, et cui liber- 
tiitem tribuerc, jiotcst \ideri sine 
scripto hoc inodo esse testatus, et 
voluntas ejus rata liabenda est. Cn- 
teruin, si (ut pluruinque Bermonibus 
liori solot) dixit alicui, Kgo tu heredem 
facio, aut buna nica tibi relinqiio, non 
oportet hoe pro testaincnto observnri: 
nec ulloruui niagis interest quam 
ipsorura quihus id privilegium datum 
est, ejtismodi excmplum non adinilti; 
alioqnin non diillcuUer post mortem 
tilicujus inilites testoa existerent, qui 
aflirniaivnt se audisso dicont^m ali> 
quern rclinquere so bona cui visum 
sit, et per hoc vora judicia subverts* 
reiitur." 


1. The Kinperor Trajan wrote as 
follows, in a rescriiit to Statilius Se- 
vonis, with respect to military testa- 
incnta : “ The privilege, given to mili¬ 
tary persons, that their testaments, 
in whatever manner made, shall be 
valid, must be understood as mean¬ 
ing tliat it must first be clear that 
a testament has been made (a testa¬ 
ment may be made without writing 
even by persons not on militaiy ser¬ 
vice). If, tlicn, it appear, that the 
soldier, concerning whose goods the 
action before you is now brought, did, 
in the presence of witnesses, called 
expressly for the purpose, declare whB 
he wished should be his heir, and to 
what slave he wished to give freedom, 
he sliall be considered to have made 
in this way a testameut williout writ¬ 
ing, and effect shall be given to his 
wishes. But if, as is often Uie case, 
in the coarse of conversation, he said 
to some one, ‘ I appoint you my 
heir,’ or, ‘ I leave you all my estate,' 
such words must not be regarded as 
a testament. No one is more inte¬ 
rested than soldiers themselves, tliat 
such a precedent should not be ad¬ 
mitted ; otherwise it would not be 
dilficnlt to procure '.'itnesses who, 
after the death of a soldier, would 
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afTiriB, tliat they had heard liim be¬ 
queath his estate, to whomever they 
pleased to name; and thus the real 
intoptions of soldiers might he de¬ 
feated." 

/ I), xxix. 1. il. 

Conrocatin ad hoc homitiibua, tlicro was no necessary cere¬ 
mony of calling witnesses. If tliere was l)ut proof of what the 
soldier’s wishes were, and that ho had declared them while on 
service, that was enough. . 

'i. Quinimo' et mutus et surJus 12. A soldier though dumb and deaf 
miles testamentiuu facere potest. may m^kc a testament. 

D. xxix. 1. 4. 

It might happen, ,^s Theophilus suggests, that a soldier, in¬ 
capacitated for actual soiwice by becoming deaf or dumb, might 
yet not have received his inixsio caasaria (tliseharge for an ac¬ 
cidental reason). A testament nnuh; by him in the intt'rvjil 
between bis loss of capacity and bis discharge would be con¬ 
sidered entitled to all the 2 'tiiviJeges of a iiiililnry testament. 


3. Sod hactenus hoc illis a princi- 
palibus constiiuliunibus concedilnr, 
quatenus militant ot in ca^tIi^ de- 
gunt. T’ost mis'iionem vero veteruni, 
vol extra castra alii .<ii faoiant ad hue 
militantcs teii>tarnei]tuni,commuiii om¬ 
nium ciNium romanornm jure I’acore 
dehent; et qtiod in castris fVeerint 
tcdtamentum, non cornmuni jnre, sed 
quoinodo voluerint, post mis>,ioiiem 
intra annum tontiim valehit. Quid 
ergo si intra annum decessciit, con¬ 
ditio autem heredi adscripta post 
annum extitcrit’ An quasi rnihlis 
testamentum \aleat? Et placet va- 
lere quasi luilitis. 


3, This privdogo is only gr.antod 
by tbo imperial eon-jtitutioiis to imli- 
tiiry men, ns long as they are on sor- 
vivo, nnd live in -tbe camp. 'I'lieii;- 
fore, voternns after their Ui'^cliarge, 
or soldiers not in llio camp, can only 
make their testaraents hy oh^erving 
the forms rcipiirod of all Koinnii citi- 
: 4 cns. .And if a tc-.taim‘iit be made 
in the camp, and the soleinnitjes of 
the law avo not observed, it will con¬ 
tinue valid only for one jenr after 
discharge from the army. Suppose, 
tlioicfore, a soldier should die uitliin 
a year after his discharge, hut the 
condition imposed cm the lieir should 
not he accomplished until after tho 
year, would liis testament he valid, on 
the analogy of tlio testament of a 
solilier? Wo answer, it would he so 
valid. 


T). xxix. 1. 38, pr. and 1. 

A soldier enjoyed the privilege of making a military testa¬ 
ment while his name Avns inscribed on tho list of the army 
(i/i fivmerifi), and also for a year after it had been taken off, 
but this only provided he wefe not discharged if/notnivuc cauna. 
( 1 ). xxi^t. 1. 36.) The.doubt as to the validity of a military 
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testament, containmg a condition under the circumstances 
mentioned in the text, arose from the doctrine of Eomau law 
that, wlien the institution of the heir was conditional, the 
operation of the testament dated from the accomplishment of 
the condition, not from the death of the testator. If, therefore, 
the soldier died within a year after he hatf quitted the service, 
but the condition was not accomplished «ntil the year was 
expired, the testament did not, strictly speaking; take effect 
within the year; and therefore Justinian removes a difficulty 
wl)ich a rigorous adherence to the letter of the law suggested. 

4. Sed et si quis ante niilitiam non 4. If a man, before becoming a 

Jun^ fecit tostainentum, et miles fac- soldier, lias raad^ bis testament irre- 
tiis et in *expeditione degens resig- gularly, and afterwards, while on ser-' 
rmvit illutl ct qnn'dam adjecit sive ^ice,op^ns it, and adds something or 
ileirnxit, ved alias manifesta cst mili- strikes something out, or in anyotlter 
tis voluntas hoe valere yolentis, di- way makes,,his. wish manifest, that 
eeiidiim est valere hoc testaiiieiitum this testament should he valid, it 
quasi cx nova luilitis voluntate. must be pijpnonneAl to be so, as 

being, in fact, a new testament made 
by a soldier. 

D. xxis. 1. 90. J. 

If the soldier manifested his intention of adhering to the 
dispositions ttf his old testament, this was as much a fresh 
expression of his wishes as if he had made a new testament. 
If ho was altogether silent on (he subject, an infonnal testament 
made before his becoming a soldier was not valid, as it was ne¬ 
cessary that there should be a positive declaration of his wishes, 
made while ho was on service to make his testament valid as a 
military one. 

5. Deniquo et si in ailrogadonem 6. If a soldier, is given in aiTO» 

ditlus fnorit miles, vcl Alinsfamilio-s gation, or, being a ^fiHusfamilias, is 
cniancipatn.s est, testamenlnm ejus emancipated, bis testament is valid 
quasi ex nova inilili.s voluntate vaJot, ba being a subsequent expression of 
Tiec videlur capitis deininutione im- tbe wishes of a soldier; nor is it con- 
iuiii liei'i.^ sideted as invalidated by (ho capitis 

’deminutio he has undergone. 

D. xxit. I. 29, 2^. 

• ^ % 

By the law of Homo every testament became vgid, irrititm, 
by the testator, after its execution, suffering any of the three 
kinds of cajutts (/emi/Hf/io. With soldiers it was otherwise; 
their testament was not invalidated by undergoing either of ibo 
two greater kinds of deminutio, if it wtis for an infraction of 
military law that they were condemned to a punishment, in¬ 
volving cither of these kinds of altei'iition of (D. xxviii. 

8. 0. 0.) Nor was it-ever invalidated by their undergoing the 
third and least kind." The will of the soldier was supposed to bo 

s 
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exercised so as to declare his Vfish that the old testament should 
be valid {quasi ej' nova militis. voluntnte) \ and in this case it 
does not appear that any positive declaration of such a wish 
was necessary. His testament, made previous to his change of 
status, was effectual, to the fullest extent it could be in the new 
position he occupied. The testament made by a paterfnmiiias 
respecting his property became, after arrogation, an effectual 
disposition of his castrense pecttUum; and one made by a 
Jiliusf^<miHas respecting his castrense itcculiuin became, after 
emancipation, an eflectual disposition of all his property. 


6. Sciendum tamcn est qn6d, ad 
excmplum castrensis peoulii, tani an.' 
teriores leges quani prineipales con- 
stitutiones quibiisdam qua>i castren- 
sia dederant peculia, et hornm qui- 
busdam pernnsstim erat eliam in 
potestate degentibtis testari- Quod 
nostra constitutio latitlfi extendons 
permisit omnibus, in his tantiim- 
modo peculiis, testari qnideni sed 
jure communi. Ciijus constitntionis 
tenore perspecto, licentia ost nihil 
eorum qtiie ad pncfatuin jus perti¬ 
nent, ignorare. 


f>. Wo may here observe, that, in 
imitation of the caxtrense peatlium, 
both t)ld laws and imperial constitu¬ 
tions have permitted certain persons 
to have a qitmi-cnarensr peruliiim, and 
some of these persons have been per¬ 
mitted to dispose of this pi'ruluim by 
testament, altbough they were in the 
power of another. Our constitution 
has extended this permission to all 
those w ho have this kind of pvculnim, 
but their testaments must bo iiiado 
witli the ordinary formalities. By 
reading this eonstitutiun, a person 
may learn all that relates to the pri¬ 
vilege we have mentioned. 


We must not suppose, from the expression anteriorcs ief/cs, 
that the pccuHum quasi-cast reuse belongs to a time of law 
when leges were really made. It is even doubtful, as we htivt* 
said before, whether the ^passages in which it is mentioned by 
Ulpian, the only writer before Constantine who is supposed to 
refer to it, are genuine. (See note on Tit. 9. 1.) 

Horum quihusdani. The right of disposing by testament 
of the quasi-castrense peculium had, before Ju.sliuian, been 
granted only to certain privileged classes, such as consuls and 
presidents of provinces, among those who were permitted to 
bold this kind olpeculium. (C. iii. 28, 37.) Justinian granted 
it to all. (C. vi. 22. 12.) 

^ It is to be observed, that soldiers had other testamentary pri¬ 
vileges besides those mentioned in the text. They could insti¬ 
tute as heirs persons who were generally incapacitated, such as 
those who had been deporiati, or who wore peregrhii. (fJ-Ar. ii. 
JIO.) They were not obliged formally to disinherit their 
children, their testament was not set n.side as inofficious (C. iii, 
28. 0), they could give more tlmn three-fourths of their pro- 
peHy m .legacies (C. vi. 21. 12), they could die partly testate 
Wid partly intestate (D. xxtx. J. C). and could dispose of the 
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inheritance by codicils (D. xxix. 1. 36). The succeeding Title 
will show how much they thus differed from ordinary citizens. 


Tit. XII. QUIBUS NON EST PEKMISSUM FACERE 

TESTAMENfUM. 


Non tanieu omnibus licet facere 
testainentuni. Statiin eniin ii qui 
alieiio juri subjecti sunt, iestamcnti 
taciendijus non liabent, adco quidcm 
ut quamvis parentes eis perruiserint, 
nibilo niagis jure testari possint; ex- 
ceptis iis quos antea Gnumcraviniiis, 
et prtecipue milkibus qui in potestate 
pareiitium sunl, quibus de eo quod 
in caslris acqiiisierunt, pormissuin 
ost ex constitntionibus priiicipmn U s- 
tamentum facere. Quod quidcm jus 
ub initio tantuin inilitanlilms datum 
est, tarn ex auctorilate divi August! 
tpiam Nerva', ncc non optinii impe- 
j’otoris Trujaiii; iJOstea vero subscrip- 
lione divi Hadriani ctiam dimissis 
a militia, id est, veteranis concc&sum 
est. Itaqiic si quod fecerint de cas- 
trensi peculio testamentum,pertincbiC 
hoc ad eum qticin Iicredem relique- 
rint. Si vero intcstati dccesseinnt, 
nuUis libcris vel fratribus supersti- 
tibus, ad parentes eorum jure com- 
muni pertinebit. Ex boc intelligera 
possuraus, quod in castris ocqttisierit 
miles qui in potestate patris est, ne- 
qtie ipsuin patreoi ndimero posse, 
ncque patris creditores id vendere 
vel aliter inqtiiclare, ncque patre 
morluo cum fratribus coniuiune esse, 
sed scilicet proprium ejus esse quid 
id in castris acquisierit; quainquam 
jure civili omnium qui in potestate 
parentium sunt, pcculia perindo in 
bonis parentium compntantur ac si 
servorum peculia in bonis domino- 
rum numerantur; excepUs videlicet 
iis qua) ox sacris constilutionibus ot 
pra'cipue nostris , propter diversas 
cansas non acquiruntur. Pra>ter hos 
igilur qui castrense vel quasi, cas- 
Irenso habent, si quis alius filius- 
fnmilias testamentum fecerit, inutile 
est, licet suea potesUxtis factus decea- 
serit. 


The power of making a testament 
is not granted to every one. In the 
first place, persons in the power of 
others have not this nght; so much 
so, that, although parents give per¬ 
mission, sfhl they cannot make a 
valid testament. We must except 
those whom we have already men¬ 
tioned, and. particularly Jillifamilia- 
rum who are soldiers, for the imperial 
constitutions have given them the 
power of bequeathing whatever they 
have acquired while un actual ser¬ 
vice. This permission was at first 
granted by the Emperors Augustus 
and Nerva, and the illustrious Empe¬ 
ror Trajan to soldiers on service only; 
but afterwards it was extended by the 
Emperor Hadrian to veterans, that 
is, to soldiers who had received their 
discharge; and therefore, if a Jitiug* 
faviilias disposes by testament of his 
castrense peculium, this peciilium will 
belong to the person whom he makes 
his heir; but, if he dies intestate, 
without children 'or brothers, tins 
pccnliuni will then belong, according 
to the ordinary law of the patria po~ 
testas, to the pei’son in whose power 
he is. We may hence infer, that 
whatever a soldier, although under 
power, has acquired while on service, 
cannot be taken from him even by 
his father, nor con his father’s credi¬ 
tors sell it, or otherwise disturb the 
son in liia pos;;e8sio», nor is he 
botind to share it will) broUiers upon 
the death of his father, but it re¬ 
mains hia sole property, although, by 
ithe civil law, the pecuiia of all Uioso 
who are in the power of parents, are 
reckoned among the goods of their 
paganta, exactly the pecu/itmt of a 
slave is I'eckoncd tu.umfVthe goods of 
his master; thosa goevis excepted, 
which, by Uie cah8titott6ns of the 

R 2 
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emperoi’S, and especially by our own, 
ai'e prevented, for diflerent reasons, 
from being so acquired. 'With tlio 
exception, tberefore, of - those wlio 
have o cast tense or quasi-cast tense 
pecuUum, if any other Jiliusfamilias 
make a testament, it is useless, 
although he become sui juris before 
. iiis death. 

D. xxviii. 1. 0; D. xxix. 1.1; C. vi. fil. .3, 4; C. vi. 50. II; D. xlix. 17. ll; 

1). xxxvii. 0. 1. 15 ; D. xxviii. 1. 11). 

The first thing, says Gains (ii. 114), which we have to 
inquire, if we wisli to know whether a testament is valid, is 
whether the person ^ho made it had the te^tamcnti faction 
that is, in this instance, could take the part of testator in the 
making of a testament. To be able to do this he must have 
the cemmercium ; and further, he must be stii Juris, or other¬ 
wise, as ho could have no property, he could have nothing to 
dispose of by testament. Every Roman citizen who was sui 
Juris had the right of making a testament, and if he was 
capable of exercising his right, and made a formal testament, 
this testament was valid. 

The text only gives one instance of"persons wlio, as not 
being citizens sui Juris, were unable to make a testament, viz. 
sons in the power of their father; but, of course, all who, like 
slaves, peref/rini, and persons who had undergone the greater 
or middle capitis deminutio, were not in the possession of tlio 
rights of citizenship, vf^re equally debarred from making testa¬ 
ments. 

The ^liiisfamilias could have no property independently 
of his father, ’ and ho could not dispose of the property Im 
might have if he became sui Juris by outliving his father, be¬ 
cause a future interest would not pass by mancipation. This 
was a part of the public law {testnmenti factio non prirnli 
sedpuhlici JurUt est, D. xxviii. 1. 8), and could not be waived 
by the mere consent of a private individual. It required ex¬ 
press enactment to alter the law, and it was so far altered as to 
permit vs Jiliusfamilias to dispose by testament of a castrensc or 
quasi-castrense peculium, (See paragr. 0 of preceding Title.) 
If, however, the possessor of the peculium did not dispose of 
it by testament, the head of the family took it, previously to 
the time of Justinian, not ns .heir ah intestato, but as lawful 
claimant of a peculium. For the possessor, not having exer¬ 
cised the power the law gave him, was in the same position as 
if the law* had never perraflted such a disposition. Justinian 
deferred this claim of the head of the family, when the pos- 
il^iisor of the peculium had loft children or brothers. If i)o. 
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liad not left any, the liead of the family then took the 
jeculiiimi whether in right of his headship, or as heir ah 
iatestalo, is a disputed, point. We have, however, the autho¬ 
rity of Thcopliilus in the paraphrase of this paragraph for 
supposing, that when Justinian in the text says he took it 
jHt‘e communi, it is meant that he took it by the right of 
patria potestas, and there seems no necessity for under¬ 
standing the passage otherwise. 


1. J’rirt(>re.a testanienlum facers 
non pc).s.Mint iinpubsres, quia nullum 
eoruin aninii judicium es>t; item fu¬ 
riosi, quia mente carent; nec ad rem 
IKU'tinet., si impiibes postea pubes, 
aut furiosus postea compos mentis 
factus fuerit ct decesserit. Furiosi 
nutem, si per id tempus fcoerint 
tost amentum quo furor eorum inter- 
missus ost, jure tostati esse videntur: 
Ci'i-te eo, quod ante furorem facerint, 
testainento valcnte; nam neque testa- 
incnta recto facto, iieqiie ullum aliud 
nogotium rede gestum, postea furor 
interv«'fiiens pereinit. # 


1. Persons, again, under the-age 
of puberty cannot make a testament, 
because they have not the requisite 
judgment of mind, nor con madmen, 
for they are deprived of their senses. 
Nor docs it make any ditference that 
the former arrive at puberty, or the 
latter regain their senses before they 
die. But, if a madman make a testa¬ 
ment during a lucid interval, his 
testament is valid; and, of course, a 
testament which he has made before 
being seized with madness is valid, 
for subsequent madness can invali¬ 
date neither a previous testament 
validly made, nor any other previous 
act validlj' perfoimed. 


D. xx\iii. 1. 20. 4. 


In this nnd the succeeding pnrngrnphs of this Title, in- 
stdiiees fire given of persons who htive the right, hut are not 
ciipahle of exercising it. A testament made by a person in¬ 
capable of exercising tbe right was npt rendered valid by his 
subsequently becoming capable, nor one made by a person 
cajtable rendered invalid by his subsequently becoming in¬ 
capable. 


2, Item prodigus cui bonorum 
siiorum administratio: intcrdicta est, 
tostamentum faccrc non potest; sed 
id quod ante feccrit quain intcrdictio 
suoruin bonorum ci Aut, ratum est. 


2. A prodigal also, who is inter- 
dieted from the management of his 
own affairs,cannot make a testament; 
but a testament made hetore such 
interdiction is valid. 


D. xxviii. 1. 18. 


3. Item surdus et mulus non 
semper tostamentum facers possunt. 
lltique autom do co aonlo loquimur 
qui oninino non exaudit, non qui 
tarde exaudit; nam et mutus is in- 
telligitur qui loqui nihil potest, non 
qui tarde loquitur. Sfcpe etiam lite¬ 
rati et cniditi homines variU oausis 
et nudiendi ct loquendi facultatem 
ainiltuiit. Undo nostra constiluiio 


3. Again, a deaf and dumb person 
is not always capable of -making a 
testament: by deaf, we mean one 
who is so deaf as to bo unable to 
hear ot all, not one who hears with 
difficulty; and hy dumb, we mean a 
pei%on who cannot speak at all, not 
one who merely speaks wKh difficulty. 
For it often happen^ Uiat even men 
of good education lose by various 
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etiam hia subvenit, ut ccrtis casibus accidents the faculty of hearing and 
et modis secundum uormam ejns speaking. Onr constitution, there- 
possint testari, aliaqne facere qure eis fore, comes 'to their aid, and pei-mits 
penniska sunt. Sed si qiiis post them, in certain cases, and with 
testamentum factum, adversa vale- certain forms, to make testaments, 
tudine aut quolibet alio casu nuitus and do many other acts according to 
aut surdus esse cceperit, ratum nihilo- the rules therein laid down. But if 
minus ejus permanet testamentum. any one, after making his testament, 

become deaf or dumb by reason of 
ill health or any other accident, his 
testament remains valid notwitli- 

• standing. 

C. vi. 22. 10; D. xxviii. 1. 0. 1. 

The constitution alluded to (C. \’i. 22. 10) permits a testa- 
roent to be made by any deaf or dumb person not pbyt>ically 
incapable of malting one, i. e. by any one not deaf and dumb 
from birth. 

4. Cflpcus antem non potest facere 4. A blind man cannot make a 
testamentum, nisi per obsenationem testament except by observing the 
quam lex di\i Justini patris nostri forms which the law of the Empc'ror 
introduxit. Justin, our father, has introduced. 

C. vi. 22. 8. • 

Justin, besides the seven witnesses ordiiinrily necessary, re¬ 
quired in the case of a testament made by a blind man, that a 
notary itahulariits) should be present, or else an eighth wit¬ 
ness, who should either write at the dictation of the blind man, 
or read aloud to him a testament previously prepared. (C, vi. 
22 . 8 .) 

.5. Ejus qui npud hostes cst, testa- 5. The tcslainent of a captive in 
mentuin quod ibi fecit non valet, the power of an enemy is not valid, 
qtiamvis redicrit. Sed quod, dum in if maile during his captivity, e\en 
civitate fuerat, fecit, sive redierit, valet although he subsoquetitly return, 
jure postliminii, sive illic dece.sserit. But a testament made while he was 
valet ex lege Cornelia. still in his own state is valid, either 

by the jus posUimiuii, if be returns, 
or hy the /cx C<trucliit^ if he die in 
captivity. 

D. xlix. 25. 18. 

A captive was incapacitated from performing, during his 
captivity, any act good in law; and thus, though his right to 
make a testament was not lost, but only suspended, he was 
incapable, while a captive, of exorcising the right. But if ho 
hud exercised it before his captivity, the testament was valid, 
whether be returned to hJs country or not. If ho did return, 
ihe right not having been lost, and having been once duly 
4i^0jrcised, the testament was valid *jttre jmsiliminti. If he 
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did not return, but died in captivity, it was still valid, as he 
was supposed, by a fiction of law, to have died at the moment 
when he was made captive, and so before his captivity had 
begun. This fiction was introduced by a rather strained con¬ 
struction of the terms of the lex Cornelia de falsis (686 
A.U.C.), which provided that the same penalty should attach 
to tlie forgery of n testament of n person dying in captivity 
as to that of a testament made by a person dying in his own 
counti^. It was argued that the law could never have in¬ 
tended to attacli a penalty to the forgery of a testament wliich 
w’as invalid. If it was valid, it could-only bo so by treating it 
as if made by a person who had not died in captivity, and 
whose right was not suspended at the time of his death. For 
it was necessary that a person should have the power of 
making a testament, not only at the time when he made it, 
hut also at the moment of his death ; bi^t in this we must 
distinguish between the right to make a testament and the 
capacity of exercising that riglit; for the loss of capacity to 
insike a testament did not, as we have seen, affect a testament 
made by one capable at the time of making it. This favour¬ 
able inteiiiretation of the lex Cornelia {henejicium legis Cor¬ 
nelia) (Paul. Sent. iii. 4. 8) was gradually extended, so as to 
embrace every branch of law, such as tutorship, heirshjp, &c., 
to which it could be made applicable. In omnibus partibus 
juris is qui rerersus non esi ab bostibus quasi tunc decessisse 
ridetur cum captus est. (D. xlix. 15. 18.) 


Tit. XIII. DE EXIIEREDATIONE LIBEROIIUM. 


Nun tanicii, ut oniniinoilo valeot 
trstnnientmn, suHicit l»»'C obsc-rvutio 
qnain supra exposuiinns; sod qui 
filiuni in potestate liabot, curare 
<lcl)ot lit oum licrodoni institnnt, vol 
cxbf;re<lom cum nniuinalim fnoiaf. 
Aliiiqiiiii si eum silontio prn’tericrit, 
inutiliter testabitiir: adoo quidcin ut, 
etsi vivo patro lihus mortuus sit, 
nemo hcres ex eo testamento existcre 
possit, quin scilicet ab initio non 
ennstitcrit tosLnnicntum. Sed non 
itn de fllialms, vel aliis per virilcm 
sexum dc.scendcntibus Tiberis nlri- 
nsqiio sexns, nntiqaitiiti fnerat ob- 
servHtum; sed si non fncrant betedes 
script i Bcriptjpve vel exheredati ex- 
lieredatnive, testamentum quidi^m non 


The ob'^en-ation of tbe i-ulea al¬ 
ready laid down is not, howcier, all 
that is required to make a testament 
valid. A person who has a sou in 
his power must take core either.to 
institute him his heir, or to disinherit 
him by name, for if be pass him over 
in silence, his testament will be of 
no efifoct; so much so, that even if 
the son die while the father is alive, 
yet no one can lie heir under the 
testament, h^auso it was void iVom 
the beginning. But the ancients did 
not observe U>is rule with regard 
to daughters, or to grandchildren, 
through tlie male line, of either sox; 
for all hough theso wcie neither in- 
Btitottid heirs nor disinherited, yet 
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jufirmabatur, jus aulem accresccndi 
cis ad certam portiouem prccstabatur. 
Sod nco norainatim eas personas 
cxheredare parent! bus necesse erat, 
sed licebat inter ceteros hoc facere. 
Koniinatim aiitem quis cxboredari 
videtur, sive ita exlieredetnr, Tilius 
filiiis mens oxh.'res csto, sivu ita. 
filius mens exberes esto, non adjecto 
proprio nou.ine, scilicet si alius filius 
non exteU 


t])e testament was not invalidated, 
only they liad a right of joining 
themselves with the instituted heirs 
so os to receive a portion of the 
inheritance. Parents, also, were not 
(^bilged to disinlierit them by name, 
Init might include them in the -terra 
crteri. A cliild is disinlierited by 
nnrne, if the words used are “ h t 
'I’itius iny son be disinherited," or 
tints, “let ray son be disinherited,” 
without the addition of a proper 
name, in case the testator has no 
other son. 


tLu. ii. 115. 10 : 3 , 101 . 127. 

The power of making a testament was a dcvogtition of the 
strict law reguljiting the devolution of the properly of deceased 
persons. Of those wIkjsc claims a citizen Jf/ris was per¬ 
mitted thus to set aside, the first and most important class was 
that of what were called the s//i hcredca, tlint is, those persons 
in the power of the testator wlio became sui juris by the testa¬ 
tor’s death. They were necessarily either children of the testa- 
tor, or bis descendants in the male line, and their position in 
the testator’s family, together with tlieir chiiTa to his property 
if he died intestate, was considered to entitle them to have an 
express declaration of his intention from a testator who wished 
to use his power of depriving them of the inhcritniice. We 
have already seen, in the case of the castreme peculium (see 
Introd. paragr. of preceding Title), that when the law permitted 
an exception to a general rule of law, unless advantage was 
taken of the exception, the general rule prevailed. ISo here, 
unless the testator expressly took advantage of his power of 
disinheriting the sui heredes, ihc 'general rule that they suc¬ 
ceeded to him prevailed. The law would not permit his inten¬ 
tion to disinherit them to he inferred from his silence, thus 
drawing a distinction in their favour as compared with tlio other 
classes of persons who might inherit ah iutestato. 

In order, therefore, as the text informs us, to disinherit a 
son, it was necessary that he should be referred to by name, or 
in a special and unmistakeable manner, ns, Tifiusfilius meus 
exhercs csto, or, in case of an only sou, filius meus exheres 
esto. But daughters and the descendants of sons (those of 
(laughters would not, of course, be members of the family at 
all) might be disinherited by the general clause cetcfi exhe- 
aunto. Wlienever a person existed at the time the will 
,W|jia made, to disinherit whom it was nta-essary to refer to him 
name,, but who was passed over altogether,'the whole testa- 
^i^^entirely bad, and the testator was considered to die 
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intestate. Nor was the testament made valid by this person 
ceasing to exist before the death of the testator, although this 
was a point not established in the time of Gaius (ii. 123). If 
a person existed at the time of making the testament, to dis¬ 
inherit whom it was only necessary the general clause should 
be employed, the testament which did not contain this was 
good, but the jicrson, if the heir named and instituted in the 
testament was among the si/i hcredes, took a pars virilis of 
the inheritance, that is, was joined so as to make one more 
heir and one more equal sharer in the inheritance (jas accres- 
cendi) ; if the heirs instituted w'ere strangers, the person took 
one-half the inheritance. Scriidis heredihns accrescunt, suis 


quid cm hared thus in partem 
partem dimidiant. (Ulp. Hep 

1. Tostumi quoque liberi vel lie- 
ivdt's instil 111 ihibent, vel exlieredari; 
t't in eo jiur oinniiiin coiulitio est, 
qiinJ et ftliu pnstuino ct quolilu-t ox 
ci'teris liberis, sive feinini sexus sive 
inusculini, pnetorilo, valet quiilein 
li'stann’iiluni, sod pnstea adgimtioiie 
jiosluiiii sive ixistuiine riinipitnr, et ea 
ratioiio toLian intlrmatur. Ideoipic si 
rniiluT e\ qua {lostuinus nntpostuina 
s[)efabHlur, iibortuin focerit, niliil im- 
pediincMto est sci'iptis liervdibus ad 
liereilitiitem adeniidam. Sed fenii- 
iiiiii <iuidem sexus postama' ^el nomi- 
nntiin vel inter coteros cxlroredari 
snlebanL: dinn taincm, si inter ceteros 
exbercdenlur, nliquid eis legetur, ne 
videantur pradorilie osse per oblivio- 
nein. Musenb's vern postnmos, id 
est filinin et. di-ineeps, placuit non 
niiler reete exberediin, nisi noinina- 
tiin exlieredenlur, bon scilicet niodo: 
t^iiicnniqiit; iniiii Hlias gt-nitus fiierit, 
calibres usln. 


viri/em, e.vlrancis auteni in 
22. 17.) 

1. Postlmnioiis cliildren, too, must 
ciiber be instituted heirs, or disin¬ 
herited : and the condition of all such 
children i.s equal in this, tiiatif a post¬ 
humous son, or any posthumous de¬ 
scendant of either sex, is passed over, 
the testament is still valid; but, by tbe 
subsequent agnation of a postiiiimons 
child of either sex, its force is bro- 
Iton, and it becomes entirely void. 
And tliereforo, if a woman from whom 
a posthumous child is expected, 
should miscarry, there is nothing to 
hinder the instituted heirs from en¬ 
tering upon the inheritance. Post¬ 
humous females may he cither disin¬ 
herited hy name, or hy using the 
general term cc/erf. If, however, 
they are disinherited hy using the 
general term, something must be left 
them as a legacy to show that they were 
not passed over through forgetful¬ 
ness. But male posthumous children, 
i. e. sons, and other descendants, can¬ 
not bo disinherited except by name, 
tbnt is,in this form,“whatever son is 
hereafter horn to me, let him be dis- 
inberited.” 


Ill the strictness of the old civil law, a child born after the 
death of the testator was incapable of taking, as heir or legatee, 
under a testament. Ho had not, at the time of the testator’s 
death, any certain existence; and the law said, Inceria persona 
hares institui non potest. (Ulp. Reff. 22. 4.) But still it 
might be that tbe child, when bom, was q sum hares of the 
testator; and as his aynatio would bo considered in law to date 
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from the time of conception, not birth, the testator would pass 
over one of his sui heredes if he omitted to include him or 
exclude him in the will; although, if he had included him, 
the posthumous child could not have taken anything. In the 
course of time the law permitted the posthumous child, if a suits 
hereSy to become an heir; but the civil law never permitted the 
posthumous child of a stranger, even after the testator’s death, 
to be an heir or legatee. And thus the institution of a posthu¬ 
mous SUM^ heres having once been permitted, the next step 
was to consider it imperative on tlie testator, if he wished to 
exclude the posthumous child from a share in the inheritance, 
to do so in the case of a son, by referring to him specially 
{iwminatim does not, of course, here mean “ by name,” but by 
a.phrase expressly referring to him, such as posiumits ea-heres 
esto) : and in the case of a daughter, or any descendant other 
than a son, by adopting the general clause of disinheritance, 
ceteri exfieredes sunto, and also by giving the child some 
legacy, however trifling, in order to show that it was not by 
accident that the testator allowed this clause to embrace the 
case of a posthumous child. 


2. Postamorum autem loco sunt 
ct bi, qui in sui heredis locum suc- 
ccdeiiilo, quasi adgiiiu>ceiido fiunt 
parentibus sui lieredes. Utecoo: si 
quis filium et c.k eo nepotem nep- 
tomve in- potestatc habeat, quia filius 
gradu prtficeditjis solus jura kii bere- 
dis liabet, quamvis nepos quoque cc 
neptis ex eo in cadeni potestate sint; 
sed si filius ejus vivo eo moriatur, aut 
qualibet alia rationc exeat <le potes¬ 
tate ejus, incipit nepos neptisve in 
ejns locum succedere, et eo modo 
jura suorum heredum quasi adgna- 
tione nanciscuntur. Ne ergo eo modo 
rumpatur ejus testamentum, sicut 
ipsum lllium vel hcredom institucre 
vcl Dominatirn oxberedare debet tes¬ 
tator, ne non jure faciat testnmen- 
turn, ita et nepotem neptomve ex lilio 
neces.se e.st ei vel heredem instituere 
vel exheredare, no forte eo vivo filio 
mortuo, bucceilendo in locum ejus 
nepos neptisve quasi adgnatione rum- 
pat testamentum; idque lege Junia 
Velleia provisum ost, iu qua siniul 
exheredalionis modus ad similitudi- 
nem posiumoruru demonstraiur. 


2. Those ought also to be placed 
on the footing of postbumous chil¬ 
dren, who, succeeding in the place 
of a suits heres, become by a kind of 
agnation sui heredes of their parent.s. 
Thus, for instance, if any one has a 
son in bis power, and by him a 
grandson or granddaughter, the son, 
being first in degree, ha-s alone the 
rights of a suits heres, although the 
grandson, or granddaughter by that 
sou, is under the same parental 
power. But, if the son should die 
'in bis fatber’.s lifetime, or should by 
any other means cease to be under 
his father’s power, the grandson or 
granddaughter would succeed in l]^s 
place, and would thus, by this kind 
of agnation, obtain tbo rights of a 
situs heres. In order, then, that the 
force of his testament may not bo 
broken, the testator, who is, as wo 
have said, obliged, in order to make 
an cfiectual testament, to institute 
his son as heir or to disinherit him 
by name, is equally obliged to in* 
Ktitute as heir, or to disinherit, a 
grandson or granddaughter by that 
son, lest, if, during hia lifetime, liis 
son should die, and the grandson 
or granddaughter soeceed in his 
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place, tlie furce of the testament may 
be broken by this kind of,^nation. 
Provision has been made for this by 
the lexJunia f^elleix,m which is given 
a mode of disinheriting in such a case 
like that of disinheriting posthumous 
children. 

Gai. ii. 131. 

A testament was made void, not only by the birth of. a post¬ 
humous suufi heres, but by any one coming into the position of 
a SHHS heren after the time when the testament was made. The 
testator might (under the ancient law) have subsequently mar¬ 
ried a wife in manu; an emancipated son might be re-eraanci- 
pated, and thus come again into his father's power; a captive 
son might return home; or the testator might adopt a person 
into his family. In all these cases, as well as in that 'mentioned 
in the text, the testament wpiild he invalidated by a process 
which bore a close analogy to agnation, that is, by these per¬ 
sons becoming, otherwise than by birth, the sui hcredes of the 
testator, just as it would be by direct agnation, if a son were 
born to the testator after the date of the testament. The lejc 
Jvnia Vellcia (Gai. ii. 134), passed in the time of Augustus 
(703 A. u.c.),.provided (1st) that a testator might institute or 
exclude any one wlio should, after the date of the testament, 
be born his smix and (JJndly) that ho might exclude a 

grandchild, or other descendant, stepping into the pl^e of 
their father, as auus heres during the testator's lifetime. It 
was not necessary to legalize the institution of such a grand¬ 
child, as he was not, like the person who might be born after 
the date of the will, a persona incerta. (D. xxviii. 29. 12, 13.) 
If these latter persons, who thus might be instituted, and who 
received the name of quasi jtostunii Velfeiani, were excluded, 
tlie /e.r Junta' required that,*as in the case of posthumous sui 
heredes, the males should be excluded nomina/ini, and the 
females inter reteros, but with a legacy; in the other cases of 
quasi-agnation, no law helped the testator, and if he bad a new 
suns heres by any of the modes mentioned above, except that 
of a descendant stepping into the place of a deceased suus 
heres, he had to make a new testament in order to die testate. 


a. Eraancipatos liberos jure civili 
ncqTic Iteredes instituere ncque ex- 
hernilarc neccsse est, quia non sunt 
Bui bt'redes. Sed prador omues tarn 
feminini sexus quam masculini, si 
Iiercdcs non iflistituantur, exlieredari 
jiibot, virilia gexus ngminatini, femi- 
nini voro et inter ceteroa; quod ai 


3. The civil law does not make it 
necessary either to institute emanci¬ 
pated children heirs, or to disinherit 
them in a testament; because they 
are npt mi heredes. But the prajtor 
ordains, that all children, male or fe¬ 
male, if they be not instituted heirs, 
shall bo disinherited; the males by 
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neque lieredes instituli fuorint, neqiie 
ita ut lUj^imus exhoredati, pnnnittit, 
eis prtetor contra tabulas testaincnli 
bonorum possessionem. 


name, the females under Ibe general 
term cvleri: for, if they have neither 
been instituted heirs, nor disinherited 
in manner before mentioned, the pric- 
tor gives them possession of goods 
contra tabulas. 


(Jai,. ii. 135. 

An emancipated child, passing out of the testator’s family, 
ceased to be his suits hares. But though lie thus lost all legal 
claim upon the testator’s inheritance, yet lie had gained no pro¬ 
vision by being emancipated, and the prrntor, therefore, came to 
his relief, and set aside the testament, if he had not been ex¬ 
pressly excluded. He did not do this nominally, for the testa¬ 
ment was legally good, but he did what amounted to the same 
thing; he divided the property equally among all as if the tes¬ 
tator had died intestate, giving the children what was termed 
“ possession of the goods; ” a possession said, in this case, to 
be contra tabulas, ns it overthrew the provisions contained in 
the tablets of the testament. An emancipated daughter might 
thus be in a better position than an unemaucipated, if both 
were passed over. For if the emancipated daughter were passed 
over, the testament would be overthrown altoge|lier, and she 
would, if an only child, take all the property; whereas, if the 
unemancipated daugliter was passed over, she could only take 
half at most. Antoninus put them on an equality, by giving 
the emancipated only the share she would have had, had she 
not been emancipated. (Gai. ii. 125, 120.) 


4. Adoptivi liberi, quamdiu sunt in 
potestate patris adoptivi, ejusdem 
juris habentur cujus sunt juslis 
nuptiis quoisiti: itaque heredos insti- 
tuendi vel exhejedandi sunt, aec\in- 
dum ea qute de naturalibus expostu- 
mus. Emancipati vero a patre adop- 
tivo, neque jure civili, neque qiiod ad 
edictum prsetons attinet, inter liboros 
numerantur: qua ratione accidit ut 
ex diverse, quod ad naluralem paren- 
tem attinet, quamdiu quidem sint in 
adoptive familia, extraneorum nu- 
rnero habeanlur, ut eos neque heredes 
ioatituere neque exbcredare necesse 
ait; cum vero emancipati fuerint ab 
adoptivo patre, tunc ii\cipiant in ca 
cau.sa esse in qua fiituri essent, si ab 
ipso naturali patre emancipati fuis- 
sent. 


4. Adoptive children, while under 
the power of their adoptive father, 
are in the same legal position os 
children sprung from a legal mar¬ 
riage ; and therefore they must either 
be instituted heirs, or disinherited, 
according to the rules we have laid 
down respecting natural children. 
But neither h}' the civil nor the prte- 
torian law, are children emancipated 
by an adoptive father, reckoned 
among his natural children. Hence 
conversely, adoptive children, while 
in their adoptive family, are con¬ 
sidered strangers to their natural 
parents, who need not institute them 
heirs, or disinherit them; but if they 
are emancipated by their adoptivo 
father, they are in th« same position 
in which they would have been, if 
emancipated by their natural fatlier. 
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Gm. ii. lan, l:J7. 

If an adopted son were emancipated by his adoptive father, 
he would, under the old law, have no legal claim on the inhe¬ 
ritance of his adoptive or his natural father. But the prmtor 
came to his aid, and gave him a possession of the goods ” of 
his natural father, unless he was expressly excluded by his 
natural father’s testament. On his adoptive father, he would, 
after emancipation, in no case have any claim whatever, until 
Justinian altered the law in the manner alluded to in the next 
paragraph. 


5. Sell lia*c quiilcm vetustas intro-^ 
(liicebat. Nostra veto constitutio in¬ 
ter masciilos et feminas in hoc juro 
nihil interesse existimans, quia iitra- 
qiie persona in hominuin procreatione 
similiter natura* officio funyitur, 
lege antiqna dnodecim tabularnm 
omnes similiter ad successionem ab 
intestato vocabantur, qiiod et pnetores 
postea secuti esse vidontnr, ideo 
simplex ae simile jus et in filiis et in 
filialiiis et in ca^teris descendentibus 
per virilem sexum personis, non so¬ 
lum natis sed ctiam postumis, intro- 
duxit: ut omnes, sivc sui sive emnii- 
cipati sunt, vel heredes iiistiiuantur 
vel nominatim exlieredentur, et eum- 
flem habennt effectnm circa testa- 
menta pnrentiiim suorum infirmanda 
et herpditatem aulerendam, qncm filii 
sui vel emaiicipati habont, sive jam 
nati sint, sivo adhuc in utcro cou- 
stituti postea nati sint. Circa adopti- 
vos niilem filios certani iiidnximus 
divisionem, qiiiv nostra constitiitione 
quam super ndoptivis tulimus, coii- 
linetur. 


5. Such was the ancient law. But 
thinking, that no distinction can 
reasonably be made between the two 
sexes, inasmuch as they equally con¬ 
tribute to the procreation of tho 
species, and because, by tlie ancient 
law of tho Twelve Tables, all children 
were equally called to the siiccession 
ab intestato, which law the praetors 
seem afterwards to have followed, we 
have by our constitution made the 
law the same both as to sons and 
daughters, and also as to all other 
descendants in the male line, whether 
already born or posthumous) so that 
all chilih'en, wlictlier they are sni 
heredes or emancipated, must eitlier 
be instituted lieirs or be disinherited 
by name ; and their omission has the 
same effect in making void the tes¬ 
taments of their parents, and taking 
away the inheritance from the insti¬ 
tuted heirs, as would be produced by 
the omission of children who were 
sui heredes or eirrancipated, whether 
they have been already born, or 
having been ah-eady conceived are 
horn afterwards. ’With respect to 
adoptive children, we have established 
a distinction between them, ^^]uch is 
set forth in oar constitution on 
adoptions. 


C. i. 28. 4; C. viii. 47. 10, pr. and I. 

Tlniler tlic legislation of Justinian a testament would bo ren¬ 
dered invalid by the omission of any one male or female whom 
it was necessary either to institute or exclude, and every exclu¬ 
sion mnst*be made nominatim. An adopted son, if adopted 
by a stranger, i. e. not an ascendant, lost.none of-his claims 
upon his natural father’s property, but only had a claim upon 
that of his adoptive father, if his father died intestate; for if 
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the adoptive father made a testament, it was not necessary lie 
should notice the adoptive son. But an adopted son, if adopted 
hy an ascendant, either a maternal grandfather or an emanci¬ 
pated father (see Bk. i. Tit. 11. 2), stood in the position of a 
suns heres to the ascendant, and a testament would be invalid 
in which he was passed over. 


6. Sed si in expeditiune occupatus 
miles testamontuni faciat, et liberos 
suos jam natos vel postnmos nomi- 
natim non exheredaverit, sed silentio 
prfeterierit non ignorana an haboat 
liberos, silentium ejus pro exliereda- 
tione noniinatim facta valcre consti- 
tutionibus principura cauUini est. 


6. If a soldier on actual service 
make his testament, and neither dis¬ 
inherit his children alrcady*born, or 
his posthumous children by name, 
but pass them over in silence although 
is not ignorant that he has chil¬ 
dren, it is provided by the imperial 
constitutions of the emperors, that 
his silence shall be equivalent to dis¬ 
inheriting them by uaino. 


D. xxix. no. 2. 


7. Mater vel avus matcrnus necesse 
non habent liberos suos aut here<les 
instituere aut exheredare, sed possunt 
eos ornittcre ; nam silentium matris, 
aut avi materni el ceterorum per 
matrem asccndentium, tantum facit 
quantum exheredatio patris. ' Nec 
enim niAtri filium filiamvc, neque 
avo materno nepoiem neptemve ex 
filia, si cum eainvo hcredera non 
instituat, exheredare necesse est, sive 
do jure civili quieramus, sive de edicto 
prietoris quo pneteritis libens contra 
tabulas bonorum possessionem pro- 
mittit; sed aliud eis adminiculum 
servatur, quod paulo post vobis mnni- 
festum fiet. 


7. Neither a mother nor a matemal 
grandfather need either institute their 
children heirs,pr disinherit them, but 
may pass them over in silence; for 
the silence of a mother or a maternal 
grandfather, or of any other ascen¬ 
dant on the motlier's side, has the 
same elTect ns a father actually dis¬ 
inheriting them. For a mother is 
not obliged to disinherit her chirdren, 
if she does not institute them her 
heirs; neither is a maternal grand¬ 
father uhder the necessity of insti¬ 
tuting or of disinheriting his grand¬ 
son or granddaughter hy a daughter; 
■whether ■we look to the civil law, or 
the edict of the inu'tor, which gives 
possession of goods contra tabiilas to 
those children who have been passed 
over in silence. But children, in this 
case, have another remedy, which we 
will hereafter explain. 


Gat. in. 71. 


The children could never be the aviheredes of their mother, 
lor women never had any one in their power; nor could they 
be the stii heredes of a matemal ascendant, except by adoption, 
and the case of adoption is not spoken of here. 

Ahud adminiculum. This refers to the action for setting 
asidp the testament as inofficious, that is, made without proper 
regard for natural ties. (See Tit. 18. 2.) 
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Tit. XIV. DE HEREDIBUS INSTITUENDIS. 

Heredea instituere permissuin est A man may institute as his heirs 
tam liberos homines quam servos, et either freemen or slaves, and either 
tam proprios quam alienos. Proprioa his own slaves or those of another, 
autem, olim qiiidem secundum pin- Formerly, according to the more re- 
rium sententias, non aliter quam cum ceived opinion, no one could properly 
libertate rccte instituere licebat. institute bis own slaves, unless he 
Hodie vero etiam sine libertate ex also freed them; but now, by our 
nostra constitutione heredes eos in- constitution, a testator may institute 
stituere permissum est Quod non his slave without expressly enfran- 
per' innovationem induximus, scd chising him. And we have intro, 
quoniam e^’q^uus erat, et Atilicino duced.this rule, not as an innovation, 
jdacuisse Paulus snis libris, quos tam hut because it seemed equitable; and 
ad Massurium Sabinum quam ad Paulus, in his writings on Mossurius 
Plautium scripsit, rcfert Proprius Sabinus and Plautius, informs, us 
autem servus etiam is intelligitur in that this was the opinion of Atilici- 
quo nudai^ proprietatom testator ha- nus. Among a testator’s own slaves 
bet, alio usunifructum habente. Est is inclutbd one in whom the testator 
tamcn casus in quo nec cum libertate had only a hare ownership, another 
utiliter servus a domina hcres in- having the usufruct. But there is a 
stitviitur, ut constitutione divorum case, in which the institution of a 
Seven et Antonini cavetur, cujus slave by his mistress is void, although 
verba hflcc sunt: “ Servum adulterio his liberty is expressly given to him, 
maculatum non jure testamento according to the provisions of a cou- 
manuinissum ante sentcntiam ab ca slitiition of the Emperors Severus 
mulicrc videri, qute rea fuerat cjusdem and Antoninus, in these words: “ RO'a- 
criminis postulata, rationis est; quare son demands that no slave, accused 
sequitur, ut in eumdcm a domina of adultery with his mistress, shall 
collata institutio nulliiis momenti he allowed, before his sentence is 
hohcalur.” Alienus servus etiarn is pronounced, to be made free by the 
intelligitur, in quo usumfructum tes- mistress, who is alleged to be a part- 
tator habet. ner in the crime. Hence, if a mis¬ 

tress institute such a slave as her 
heir, it is of no avail.” In the term, 
“ the slave of another,” is included a 
slave of whom the testator has the 
usufruct. 

G\i. ii. 185-187; C. vi. 27. 5; C. vii. 15. 1; D. xxviii. 5. 48. 2; C. vii. 15. 1. 

By institution is meant tho'declaration who is to be heir, 
that is, who is to carry on the legal existence, the persona, of 
the testator. And as, unless his existence were continued, 
tliere could be no thing or person from whom the testamentary 
dispositions could derive, any force^ or be of any efficacy, the 
institution wos the all-important part of the testament; It was 
reluti caput atque fundamentum totius testamenti. All 
other dispositions were accessories to it, being ^nly conditions 
or laws imposed upon the heir. In the older law a peculiar 
form of words was appropriated to the institution.^ Titius 
heres cslo ” was tho recognized form. Even in the days of 
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Gaius and Ulpiau (Gai. ii. 110, 117; Ulp. Reg. 20), such 
expressions as “ Titius heres sit,' Titiuni heredem esse 
Juheo" terms of command, were considered right, and expi'es- 
sions such as Titiuni heredem esse uolo," ** heredem institiw” 
“ heredem facio," were considered wrong. And it was not till 
389 A.D. that Constantine the Second permitted the institution 
to be made in any terms by which the meaning of the testator 
could be clearly ascertained. (C. vi. 23. 15.) Again, in the 
older law, as evei^thing else in the testament derived'its force 
from the. institution, it was considered that the institution 
ought to be put at the head or top of the testament, and any 
legacy or other disposition placed before it was passed over, 
and had no effect. An exception was made in behalf of an 
appointment of a tutor (see Bk. i. Tit. 14. 3); and the clause 
in which the testator disinherited his sui heredcs was naturally 
placed before that in which he instituted testamentary Iieirs. 
Justinian, as wo shall see in the 20th Title, paragr. 31,,enacted 
that, provided the institution appeared in some part of the 
testament, it should be immateiial in what part it miglit bo 
placed. ■ 

Any one might be instituted, and consequently take as licir, 
who had the rights of a citizen, or, as it was technically termed, 
who had the testamenti factio cum testatore, i. e. the power of 
joining with the testator in going through the ceremonies of 
the JUS Quiritium. This power was not enjoyed by geregriuiy 
deportati, dedecitiiy nor by the La tin i Juniaui, unless they 
became citizens before entering on the inheritance. Women 
were prevented by the le.v Vocunia (585 a.u.c.) (Gat. ii.274), 
unmarried persons by the lex Julia,, and orbi (childless 
persons) by'the le.v Papia Poppeea, from being instituted. 
Neither could any uncertain person be instituted, nor any cor¬ 
porate body, or any of the gods, except those in whose favour, 
as the Tarpeian Jupiter (Ulp. Reg. 22G), a special exception 
had been made by a senatus consultum. AH these distinctions 
had ceased in the time of Justinian, and none of those we have 
mentioned, except peregrini and persons who had lost llieir 
civil rights by deportatio, were excluded. There were still, 
however, some to whom the capacity for institution was 
specially denied, such.as the children of persons convicted of 
treason (0. ix. 8. 5. 1), apostates and heretics (C. 1. 7.3), 
children of, and parties to, prohibited marriages. (C. v. 5. 0.) 
A second'husband or wife could not be instituted, when there 
was issue of the first marriage (C. v. 9. 0); nor natural, where 
’^ere legitimate, children. (C. v. 27. 2.) 

If A person instituted his own slave, this was held to give the 
slave his liberty by necessary implication. If he instituted the 
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slave of another, the slave took the inlieritance for his master's 
benefit, provided the master had the iestamenti factio with 
the testator; but if he had not, the institution of the slave was 
void. 

In the law before Justinian, .enfranchisement,by a person, 
who had only a bare property in a slave, was not held to confer 
freedom, a proprietatis domino manumissus non liber Jit^ sed 
scj'ms sine dombto est. (Ulp. 1.19.) Under Justinian 
the slave became free, and could acquire for himself, and could 
take as heir; but he was obliged to serve as slave to the usu¬ 
fructuary, during such time as the usufruct continued. 

The slave accused of adulteiy with his mistress might be 
subjected, as all slaves might, to the torture, to extract evidence 
of his guilt. If he had been enfranchised, he would' have 
escaped this, and thus the mistress might have defeated justice, 
unless she had been restrained from using her power of enfran¬ 
chising him. 


1. aiitcra n tlomino sno 

Itercs instiUitns, si quiilmi in cadpm 
causa nians&rit, lit ex testaiiiento 
Jiber licivsquo necessarius ; si vero a 
vivo tc.sf.atore minmiiiissus fuerit, suo 
arbitno atlire liereditateni ppfest, quia 
non fit iieccssaiiua, cum utruii<%uo 
ex domini testamento non conse- 
quitur. Quod si alieiiatus fuerit, jussu 
novi domini adire iiercditatoni debet, 
et ca rationo per cum dominus lit 
licros; nam ipso alienalua nequo 
liljer nequo lieres esse potest, etiamsi 
cum libcrtate licrcs institulus fuerit; 
destilisso enim a libertalis datione 
videtiir dominusi, qui euin alicnavit. 
Alieruis qiioquo serviis l»eros insti¬ 
tulus, si in eadem causa duraverit, 
jussu ejns domini adire hereditatem 
debot: si vero alienatus fuerit ab eo, 
aut ^ivo tosintore, aut post mortem 
oJhs aiitcquam odeat, debet jussu novi 
domini adiro ; at si manumissus est 
vivo testatoro vcl rnovtuo antequam 
aduat, suo arbitrio adire hereditatem 
potest. 


1. A slave instituted heir by his 
master, if he remains in the same 
condition, becomes, by virtue of the 
testament, free and necessary heir. 
But, if Ins master has cnfrancJiiscd 
him before dying, he may at his 
pleasure accept or refuse the inheri¬ 
tance, for he does not become a 
necessary bcir, since he does not 
obtain both bis liberty and the inhe¬ 
ritance by the testamentof his master. 
But, if he has been alienated, he must 
enter on Ihe inheritance at tlie com- ^ 
niand of his new master, who- thus 
tlirough his slave becomes the heir 
of the testator. For a slave once 
olienated cannot gain his liberty, or 
himself take an inheritance by virtue 
of the testament of the master who 
alienated him, although his freedom 
was expressly given by the testa¬ 
ment ; because a master who has 
alienated his slave, has shown that 
he ha.s renounced the intention of 
enfranchising him. So, too, when the. 
slave of another is appointed heir, if 
he remains in slavery Ho must take 
the inheritance at his master’s bid¬ 
ding; and if the slave be alienated in 
iho lifetime of the testatpl^ or after 
Ills death, but before he actually 
taken the inheritance, il 'is at the 
command of bib new master that he 
must accept it. But, if he be en- 

T 
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fmncl»i&ed during tlie lifetime of the 
testator, or after his death, and be 
foie he has accepted the ndieiitance, 
he may enter upon tlie inheritance or 
not, at his own option. 

Gai. ii. 188, 189. • 

Jt was necessary tliat die heir, ns being the person who car¬ 
ried on the legal existence of the testator, should be possessed 
of civil lights. If, then, a slave of the testator was instituted, 
as it w'as in the power of the testator to make him free, and ho 
had invested him with a character requiring freedom, this insti¬ 
tution was considered to involve hia freedom. The slave of 
any one else, if instituled, was only a channel hy which his 
master, if possessed of civic rights, acquired the inheritance. 
(See Bk. i. Tit. 0. 1.) If a sla\e of the testator were insti¬ 
tuted his heir, and remained his slave at the lime of the testa¬ 
tors death, tlie slave, immediately upon the testator dying, 
,rbecarae his herea fu’ccssariits, that is, became bis licir without 
any option of refusing or taking tlie inheritance. Eiu if it 
were given under any condition, and tlic condition failed, the 
institution then became invalid. 

If the .slave instituted did not belong to tlie testator at the 
time of the testator's death, his condition at the time of his 
taking on him the inheritance {adiiio hfieditalis) determined 
for whom the inheritance was acquired. If at that time he was 
a &la^e, he acquired it for the pci son who was then his master; 
if free, for him.sclf. 

Disposing of the slave to another revoked the gift of liberty, 
because this was considered as a legacy, a mere accessory to 
the inheritance, to revoke which anything was sufficient, winch 
showed a change of intention on the part of the testator; but 
it did not revoke the institution, because tins was the keystone 
of the testament, and could only he revoked by a new testa¬ 
ment, or destruction of the old one. 


2. S«n'as autem alien us post do- 
mini mortem recte heres instituiinr, 
quia et cum hereditariis i^^ervj.s est 
^estamonti fartio : nondum enim i^hta 
liereditas p^rsonte \icem austinet, non 
ImrQdis futari, sod defunoti; cum 
etjam ejwn, qui in utero est, eervus 
Tcote bem insiiluitur. 



2. The ttlave of anotljer may be 
instituted heir even afier the deaili 
of hia master, as there is ttslnmenit 
facbo with s!a\es belonging to an in¬ 
heritance; for an inhentarice not yot 
entered on represents the peinon of 
the deceased, and not that of tlio 
future heir. So, too, the slave eveu 
of a child in womb may be insti¬ 
tuted heu'. / 


■'■f » 1>. xxviii. S; 31, 1 ; I), xxviii. 5. 04. 

ix* of ft testator, and before the inheritance was 

tlie inheritance itself represented the pei*son,of the 
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deceased, as it did that of an unborn child until the birth. A 
slave, during this interval,_,was said to belong to the inheritance, 
and if a testament was made by any one instituting as heir a 
slave belonging to the inheritance, the slave'took the inherit¬ 
ance thus given him for the benefit of that inheritance ,to which 
he belonged. ’And that he should do so, it was not necessary 
that the person by whose testament he was instituted jherr 
should have testamenti factio with the future-heir, but it was 
only necessary that he should have it with the testator to whose 
inheritance the slave belonged. 


3. Servus plurium cum qttibus tes- 
tanienti factio est, ab extraneo insti- 
tutus heres unicuique dominorum 
cujiis jiissu adierit, pro portione do- 
miiiii acquirit liercditatem. 


• 3. If a slave belonging to several 
masters, all capable of taking by 
testament, is instituted heir by a 
stranger, be acquires a proportion of 
the inheritance for each master by 
■whose command he took it, corre¬ 
sponding to the several interebts they 
each liave iu him. « 


I), xxix. '2. 07, 08. 

If the slave were instituted heir by ope of his masters, then, 
if this master expressly gave him his freedom, he became the 
Acres necessarius of the master instituting him, and free ; a 
due proportion of the price at which he was valued being paid 
to each of his other masters. But if his liberty were not 
expressly given him, the share which the testator had in him 
accrued proportionately to all those of his masters by whose 
orders ho entered on the inheritance. (See Tit. 7. 4 of this 
Book.) 


4. Kt unura hominem ot plures in 
inOnituin, quot quis velit, hcredes 
facere licet. 

5. Ilereditas plerumquo dividitur 
in duudecini uncias, quai oasis appel- 
latione conlinentur. Habent autem 
et ha' partas propria nomina abuncio 
uaciue ad assem, ut puta hrcc: uncia, 
Rcxttins, qnadiana, triens, quincunx, 
semis, siiptunx, bes, dodrans, dex-^ 
tans, deunx, as. Non autem utique 
duodecim uncios esse oportet, nora 
tot unciu! assem elBciunt, quot testa.- 
tor voluerit; et si unum tantum quis 
ex semisse, verbi gratia, heredem 
scripserit, totus as in semisse erit: 
ncque enim idem ex parte teslatns 
et ex parte intestatus decedere potest, 
nisi sit miles enjus sola voluntas in 
te$tandQ spectatur. £t e contrario 


■ 4. A testator may appoint bue heir 

or seveml, the number being quite 
unrestricted. 

5, An inheritance is generally di¬ 
vided into twelve ounces, compre¬ 
hended together under the term of 
an as, and each of these parts, from 
the ounce to tlie as, has its peculiar 
name, vi;^ wticta, sextans^ gnadraHS, 
triens, quineuttx, sends, septtinx, bes, 
dodrans, dextans, Ueunx, as. But it is 
not necessary that there should bd 
always twelve ounces, for aa a« may 
consist of ^as mUny ounces as ibS' 
festator pleases* If, for example, a 
man name but ona heir, and appoint 
him ‘ex semisee i. «. the heir of six 
parts, then six paris wiB qtake' 
Up the whole 4(,* Sur no,one can die 
partly testote atfd partly intestate, 

* <r ® 
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potest quis, in qnfintascnniqnc vo- except a soldier, wliose intention in 
Inerit plnrirnns uncias, suatn hercdi- making his testament is alono re- 
tatem dividerc. garded. Conversely, a testator may 

divide his estate into as many oniices 
more than twelve as he thinks proper. 

D. xxviii. 5. 50, ‘2; D. xwai. 5. l-t. 1, and soq.; D. xxix. 1. 0. 

In making a testameni;, where the testator wished to give 
different shares to his heirs, the singular system, alluded, to in 
the text, was often adopted. The testator did not give a fifth, 
a fourth. See., to each heir, but gave so mouy parts, e. (f. five or 
four parts, to one heir and so many more to another. The 
number of jiorts given to each was added up, and the total 
formed tlie number of wliich these parts were taken to be a 
fraction. For iiistaiiee, if a testator gave to A five parts, to 
B six, and to C two, the whole number amounting to thirteen, 
A took five-thirteenths, B six-thirtcciiths, and 0 two tliir- 
tcenths. 

So far all was simple, hut a greater complication was intro¬ 
duced by adopting, conjointly with this calculation of jiarts, a 
mode of reckoning derived from the familiar measure of the 
aSy or pound-weight, and its division into twelve ounces. The 
hereditas was considered to bo represented by the ry.v, and the 
parts by the ounces. But the testator had the power of deter¬ 
mining how many ounces there should he in tliis imaginary 
pound. In the instance above given, the as contains thirti'cn 
unci(P. But supposing the testator assigned a certain number 
of parts to some of his heirs, and not to others; as, to A live 
parts, to B six parts, and then made C a co-heir, hut without 
assigning him any number of parts; the law sujiposcd the 
testator to have divided his pound into twelve ounces as the 
standard number, and gave the heir to whom no number of 
parts was assigned such a number as made up the as. In this 
instance, therefore, C would have one ounce or part. But if 
the whole number of parts expressly given exceeded twelve, 
then the testator was supposed to have iDcen measuring out liis 
inheritance by the double as {dujmtidim), and the heir to whom 
no express number was given took the number of parts want¬ 
ing to make up 24. If the parts e.\pros.sly given exceeded 21, 
then the iripoadius, containing 30 ounces, was the measure, 
and so on. The testator never died only partly testate; for 
wliatever he gave was taken to make up the whole inheritance. 
If his testament only dis])osed of a portion of his property in 
the way mentioned in the text; viz. by his only giving si.x 
ounces (se/a/s) to his heir, and his instituting only one heir, 
six whs considered to bo the number of ounces he wished to 
have in the as, and, therefore, he died testate as to all his pro- 
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perly. If lie did not use any expression referring to the parts 
of an as, but gave his lieir specific things, having other pro¬ 
perty besides, what lie did give was considered to represent 
what he did not give; as, for instance, if a man possessed large 
estates, and made A his heir, giving him one farm, and: named 
no other heir, A took all his property; for this one fann was 
taken to be a description of the whole. 

The as was tlius divided : iincia, one ounce; sextans, one- 
sixth of an as, or two ounces; quadrans, onc-fourth, or three 
ounces; triens, one-third, or four ounces; quincunx, five 
ounces; semis, one-half, or six'ounces; sej)tunx, seven ounces; 
bes, contracted from his triens, eight ounces; dodrans, con¬ 
tracted fi’om de quadrans, the as minus a quadrans, nine 
ounces; dextans, contracted from de sextans, ten ounces, and 
deunx, eleven ounces. 


0. Si plui’os instil.uaiituv, ila <le- 
niiini partiuni dislrilmtio necessaria 
cst, si ni)lit testator eos ex a*<juis 
pariibus lioredos csso; satis eiiiiii 
constat, nullis parlibns uominutis, 
ox asjiiis partibus eos lieroclcs csse. 
J'artilnis nutom in quormiidam per- 
sonis ox])ressis, si qiiis alius sine 
parte noniinatus erit, si qiiidcin nli- 
qiia pars assi deer it, ex ea parte 
lioros tiet; et si plures ‘sine parte 
scripti sunt, omnes iu candein partem 
concurrent. Si veio totns as com- 
pletiis hit, in dimidiain partem vocan- 
tui*, ot ille vel illi oinnos in alleram 
diiindiuin : nec interest primus an 
incdius an novissinms sine parte 
bercs scriptus sit; ea enim pars data 
intclligitur, qute vacat. * 


0. If several heirs be appointed, it 
is no.t necessary that the testator 
blionld specify their several shares 
unless he intends that they should 
not take in equal portions. For if 
no division is made, the heirs cleardy 
take equal portions. But if tlie shares 
of some should be specified, and 
another be named heir without having 
any portion assigned him, he will take 
tho fraction that may be wanting to 
make up tlie as. And if several be 
instituted heirs without liaving any 
portion assigned them, they will all 
divide this fraction between them. 
But, if tho whole as be giVen among 
those whose ports are specified, and 
there be then no fraction left, then 
they whose sliares are not speciiied 
take one moiety, and he or they whose 
sliares are specified the oilier moiety. 
It is immaterial- whether the heir, 
whose share is not specified, hold 
the first, middle, or last place in the 
institution; it is always the part not 
specifically given that is considered to 
belong to him. ' 


D. xxviii. 5. 0. ; D. xxviii. 5. 17, pr. and 3, 4; D. xxviii. 6. 20. 

I'Vom this paragj^apb we may add one more detail of the 
system pursued in calculating the parts of the inheritance. If 
the number of parts expressly given amounted exactly to 
twelve, and there was an heir instituted to whiui' no parts were 
given, as tlio parts given neither fell short of the as, nor broke 
into the dupondius, it was necessary to make some arbitrary 
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regulation on the subject; and that adopted was, that the 
ports expressed should be taken to be equal to those not 
expressed; and these twelve expressed parts should cover one- 
half the inheritance. 


7. Videamns, si pars aliqiia vacct, 
nec tamen quisquam sine parte sit 
lieres institiiliis, quid juris sit, veluti 
si tres '".t quoi'tis partibus heredes 
scripti sum? Kt constat vacantein 
partem sinfjnlis tacito pro hereditaria 
parte accedeie, et perinde liaberi ac 
si ex tertiis pariilnis heredes scripti 
essent^ et ex diverso si pUires in 
portionibus sint, tacite' singulis de- 
crescere, ut si vcvbi gratia qnatuor ex 
tcrtiis partibus heredes scripti sint, 
perinde habeautur ac si unusquisque 
ex quarta parte scriptus fuisset. 


7. Let us inquire ho^r we ouglit to 
decide in case a part remains unbo- 
queathed, and jet each heir lias his 
portion assigned him t as, if three 
should be instituted, and a fourth 
part given to each. It is clear, in 
tliis case, that the undisposed part 
would be divided among tlicm in pro¬ 
portion to the share bequeathed to 
each, and it would be exactly ns if 
each had liad a third pail assigned 
hiin. And, on the contrary, if several 
heirs are instituted with such portions 
as in the whole to exceed the os, then 
each heir must sutler a proporLioiiiite 
diminution ; for example, if four are 
instituted, and a third be given to 
each, this would be the same ns if 
each of the written heirs had been 
instituted to a fourth only. 


T). xxvii. 5. IJl. 2, and seq. 

In this section the division of the inheritance is into defi¬ 
nite fractional parts, as one-third, one-fourth, one-fifth, a 
division tlio testator was always at liberty to adopt. If we 
were to use the terms derived from tlie as, and state the sumo 
case as that stated in the text, we should say, that if the tes¬ 
tator gave a quadrans to three persons, he would thereby 
make his as to consist of nine ounces (which he was quite at 
liberty to do), and then a quadrans would give a third of the 
inheritance ; if he gave a triens to'four persons, he would make 
his as to consist of sixteen ounces, and then a triens would 
give a fourth of the inheritance. « 


•8. Et si jilurcs unciai quam duo- 
decim disiributsc sint, is qui sine 
parte institutus cst, quod dupondio 
deest liabehit; idemque erit, si du- 
pondius expletus sit. Qua- ompes 
partes pd a.sscm postea rcvocantur, 
qtMmTis sint plurium unciai-um. 


8. If more than twelve ounces are 
bequeathed, tlien he who is instituted 
without any .prescribed .share shall 
have the amount wanting to conipleto 
tlie second as; and so, if all the parts 
of the second as are already be¬ 
queathed, he shall have the amount 
necessary to make up the third as. 
But all these ports are afterwards 
reduced to one single as, however 
great may be the number of ounces. 


D. zxviii. 6. 18. 


,,.Tbe ,concluding sentence of the-section means^ that though, 
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for the sukc of calculating the parts, we go beyond the as to 
the dupondius or tripondius, yet we must always consider the 
as as representing the inheritance. For oxaiiipie, to be quite 
correct, wo must make 15-21ths into 7^-12ths, so that the 
portions of tlie inheritance may be expressed with reference to 
the twelve uncite of the as. 


9 . T loros i»m'e et sal) oondiiione 
iiistitiii pi)t'!st, ox certo touij)oro aiit 
ftil ooituDi toiiijms aon potost, veluti 
rf)st qaiiHjuenniuni quani inoriiir, vel 
ox calondis illi.s vol usque iid ciileudiis 
illjis Ix.ues csto. Donique dieni 
ail jeol 11111 lialiori pro siipcrviioiio 
pliioot, ot. periiide esse ac si pure 
lu'i'cs iiisUtuLiis esset. 


0. All heir may he instituted sini- 
I)ly or conditionally, but not from 
or to any certain period; as, after 
five years from my death—or, fiom 
the calends of such a month, or until 
the calends- of such a month. The 
term thus added is considered a 
siiporlluity, and the institution is 
treated exactly as if iincoiiditiomd. 


D xxviii. f). 


If the institution is conditional, all those rights which other- 
Miso would (hito from the death of the testator, date from the 
accomplishment of the oomlitioi). When the condition was 
ncoomplislK'd, the heir entered on the inheritance, and then by 
this adilio (not by the accomplishment of the condition) his 
lights were cinTi(3(l back to the time when the testator died. 
If ('res (jNundotfNc adeundo hereditafem jam tunc a morte 
.surcf ssissc dcfuncto httellujilur. (D. xxix. 2. .11.) 

It was a principle of Konian law that a person could not die 
partly tesLutu and partly intestate ; if his tcstJuncMit was valid 
at all, his hervdes ah intestate were entirely excluded. It was 
also a rule of law, that a person wlio once became heir, could 
not cease to bo heir. Non potest {adjcctus) 'efficercy ut qui 
samel /teres exslitil desinat hares esse. (D. xxviii. 5. 88.) 
lint if a person were instituted heir from a certain time, there 
would he no one but the heredes ah intestato to take in the 
mcantiino, and they cease to be heirs when the time 

arrived; if the instifution were to take effect only up to a 
certain time, the instituted lieir would cease to be heir at the 
expiration of the time, and the heredes ah intestato would 
then take the inheritance. This would he making the testator 
die portly testate and partly intestate, and therefore the law did 
not permit such on institution. Such an institution would also 
liave offendod against the second rule we have just mentioned, 
viz. that a person who had once been heir could not cease to 
ho heir (I), xxviii. h. 88), whence the adage semel hares sem¬ 
per hares; for in the first case, the heredes ah intestato, in 
the second the instituted heir, would cease, nt tlie end of a 
certain time, to he heir. J3ut if the institution were conditional, 
the heredes ah intestato did not take until the condition was 
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fulfilled, but were excluded by the possibility which existed at 
every moment of time that the testamentary heir would be able 
to enter on the inheritance by the condition being accomplished. 
(See D. xxix. 2. 30.) 

' The text speaks of cerium tempus ; if the time were uncer¬ 
tain, if, for instance, tlie testator said, let A be my heir from 
the date of B’s deatli, tliis would operate to make the institu¬ 
tion conditional. Dit\s incertua coudilionem in testamento 
facit. (D. XXXV. 1. 75.) It would bo uncertain whether A 
would outlive IB ; but if during A’s lifetime, JB died, which he 
might at any moment, tlie condition, viz. that A should outlive 
him, would be accomplished, and this possibility excluded the 
heredes ah intestalo. 


10. Impossil)ilis condiiio in insti- 
tutionibus ct legati',, in^c non Inlei- 
corainissis ct libertatibus, pro" non 
sci’ipta liabetur. 


10. An iinpossiijle condition in tbe 
institution of heirs, gift of legacies, 
creation of Jidficommissu, and gifts of 
freedom, is considered as not inserted 
at all. 


I), xxviii. 7. 1 ; L). xxviii. 7. 14. 

That the institution was regarded as unconditional instead of 
void, wlien the condition was one not allowed by law, must be 
ascribed to the anxiety of llomaus not to die intestate, and the 
consequent favour with which the law regarded any moans of 
treating a will,as valid. An obligation containing an impos¬ 
sible condition would be void. (IBk. iii. Tit. 0. 11.) 

Posnihilis cat fjiuc jycr rerttm naturam admilti potest: im- 
possihilis qtue non potest. (PAUL. Hent. iii. 4. 2. 1.) But a 
tiling contrary to law, or to honi mores, w’as considered as im¬ 
possible as if it were impossible reruni naturam. (Paul. 
Hent. iii. 4. 2.) 


11. si plnrcs conditioncs institii- 
tioni adscripts! sunt, siquidcm coii- 
jiinctiin, lit pula si illiid et illud 
factum erit, omnibus pnreiidutn est; 
si separatim, veliiti si illud aut illud 
factum erit, cuilibet obtcinpcrare sati.s 
esL 


11. Wlien several conditions arc 
attached to the institiitum, if they 
are the con_|unclivc, as, if 

this and that thing be done, nil tlie 
conditions must be complied iiitli. 
But, if the conditions are placed in 
the disjunctive, as, if this or that be 
done, it will be suiticieut to conijily 
with any one. 


1). xxviii. 7. 0. 


12, Ti qnos nnmquam testator 
vidit, heredes inslitui possiint, veliUi 
si fraftris filios peregri natos, ignoruns 
qui essent, liercdes instiiucrit; igno- 
irantia enim testantis inutiiera iusti- 
tationena non facit. 


12. A testator may institute persons 
his heirs, wliom he has never seen, 
as,, his brother’s sons, born in a 
foreign countr)-, and unknown to 
him ; for the want of this knowledge 
will not vitiate the institution. ' 


C. vi. 21. 11. 
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Tit. XV. BE VULGAKI SUBSTITUTIONE. 


I'ofest aiitem quis in testamento 
sno pluros gradus ]u;rediim facere, ut 
puta si ille heres non erit ille herea 
Oslo, et dfiinceps in quantum vclit 
testator substituere i)otest, et novis- 
simo loco in subsidium vel servnin 
iieccssaiium hercdeni insti lucre. 


A man by testament may appoint 
several degrees of heirs; as, for in¬ 
stance, if so and so will not be my 
heir, let so and so be my heir. And 
so on througli as many substitutions 
as 1)6 shall tliink proper. He may 
even, in the last place, and as an 
ultimate resource, institute a slave 
his necessary heir. 


I), xxvim G. GO. 


Substitution was really a conditional institution. If A is 
not my heir, if, for instance, lie die before me, I appoint B. 
TIio extent to which substitution was carried, was owing to the 
importance attached to dying testate; and partly also, in the 
time of the emperors, to the wish to guard against the operation 
of the ieT Julia ct Papia, which created uumcrous causes of 
incapacity to take under a testament, and gave the shares of 
tliose instituted, but incapable of taking, as caduca^ to the 
publit! treasury. 

Tins kind of substitution is termed vulgarh, ns opposed to 
suluititutio pupilluria, the subject of the next Title. 


I. Jit i)luro.s in unius locum pos- 
sunL .suh^tltui, vol umis in pluriuni, 
vcl singuli singuhs, vel invicem ipsi 
qiu heredcs instituli sunt. 


1. A testator may substitute several 
in the place of one, or one in the 
place of several, or one in the place 
of each one, or he may substitute 
the instituted heirs themselves reci¬ 
procally to one another. 


Ih xxviii. 0 . .‘IG. 1 . 


Vel iuviram ijud qui heredes iustituti suut. If any one 
instituted heir died before tlie testator, or refused to take his 
sbai’c of the inheritance, his share was, in fact, undisposed of. 
But as the testator was always supposed to have disposed of 
his whole estate if he disposed of any part, this share was 
divided among all those who entered on the inheritance in 
proportions corresponding to the sliare given tlieni by the will, 
'riu'ir claim to this was called tlie///^ accreacendi. But a tes¬ 
tator sometimes produced nearly the same effect as the Inw 
would have produced for him, by substituting the heirs wlio 
entered on tlio inheritance in the place of those wlio did not, 
thus preventing any share from becoming vaunut. TJie effect 
was iicarlv the same, but uot quite so. It was open to the 
substituted heirs to refuse tlie iulieritance of this new part, 
which required to be expressly entered on ; whereas, if they 
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once entered on the share given them by the testament, tijcy 
could not decline accepting any further portion which devolved 
on them by the jus nrcrescendi. (I), xxix. 2. 35.) Again, the 
representatives of a deceased heir received his portion of the 
part given by the jus accresccuiU. J3ut only those living at 
the time when the choice of entering on the vacant sliare was 
offered them, took by suhstitution (D. xxviii. 0. 23; D. xxviii. 
5. 50. 7), tim benefit of substitution, like that of institution, 
beii.g personal. The laws known under the joint name of the 
lex Julia et PujJa Voppiea, liad given a further reason for 
tliis mode of mutually substituting the heirs to each other. 
By tliese laws only the nseendunts and descendants of the tes¬ 
tator could take by the jus accrescemU, and the childless and 
the unmarried were entirely excluded. These laws, however, 
had been in a great measure abrogated by Constantine (C. viii. 
58), and were completely so by Justinian in a.d. 431. (C. vi. 
51.) It is further to be observed, that, where there were more 
than two persons instituted, the devolution would not bo the 
same by substitution and by the jus accresreudi. 8u])posing 
A, JB, and 0 were all instituted heirs, and 13 substituted to A, 
and then I) substituted to B; if A and B died, by B being 
substituted to A, the shares of A and B would both go to 13 ; 
but by the jus accresreudi (i. e. supposing B had not been 
substituted to A), the share of A would have been vacant, and 
would have been divided between 13 and C. 


2. Et si cx cU.sparibus partibus 
liereiles scriptos invicem sabsiitiierit, 
ct niillaiii mentionena in substitiitionu 
l>artiiini tiabuerit, eas \idetur in sub- 
stiuuione partes dedisse qu.is in 
iiistitiUione exijressit; et ita divas 
i*ius rescripsit. 


2. If ft testator, baviiig instituted 
several heirs with unequal shaivs, 
sub.stitnte them reciproi:n]ly the one 
to tlie other, and make no meiiliori 
of the .shares they are to have in the 
fiubsLitution, he is considered to have 
given the same shares in the suhsti- 
tiilion, which he gave in tbe insti¬ 
tution ; thus the Emperor Antoninus 
decided by rescript. 


C. vi. 20. 1. 

If he chose, liowever, to specify the shares they were to take 
in that portion to wliioh they were substituted, tlicre was no 
necessity that they should be the same sltares as those they 
were said to take by institution. 


3. Sed si instituto heredi et cohe¬ 
red) KUO Biihstituto dttto alius suhsti- 
tiitns fuerit, divi Severus et Antoninus 
sine distinctione rescripserunt ad 
utramque partem suh-sUtutnm ad- 


3. If a co-heir he substituted to 
any in.stiluled heir, and a tliird per¬ 
son to that co-heir, the ErnperofS 
Severus and Antoninus have by re¬ 
script decided, that such substituted 
person shall be admitted to the por¬ 
tions of both without distinction. 
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D. xxviii. 0. 41.' 

A testator institutes two heirs, A and B. He substitutes B 
to A, but not A to B ; to B he substitutes G. Supposing 
neither A nor B take the inheritance, C will take the part of 
each, utramque p(trteni, and will take it without any distinc¬ 
tion {sine distinctione) as to w'hat was the order in which the 
testament was drawn uj), or whether A or B first dies or refuses 
or beoomes incapable of taking the inheritance. How he 
would take the part of B is clear enough; but if B died or 
refused the inheritance before A, how would C take A’s share, 
by tlic j/Ay accrescendi or by substitution ? He did so by the 
rule subsiitntus suhsiilnto censetur snhstitiitus instituto ; the 
person substituted to the substitute is considered substituted to 
the instituted heir; C is substituted to B, who is substituted to 
A, and therefore C is, by what was termed a tacita suhstilutioy 
substituted to A, and takes bis part. 


4 . Si servum alic-niim cjuis patrem- 
faniihas nrbitratiis licredoin scripse- 
ra,et 81 hcres non esset, jMoRvinin ei 
bubstitiieril, i^que servus jubsu do- 
inini adiorit liereditatcm, Mipvius in 
partem admittitur. 111 a enim vei'ba 
si herea non erit, in eo quideni quern 
alieno juri subjectum esse testator 
scit, sic accipiuntur, “ si neque ipse 
hen-s erit, neque nlmm heredem eftb- 
cerit;” in eo vero quern i»atremfami- 
lias esse nrbitratur, illud significant, 
“ si liercdilateni sibi, eive ciijus juri 
postea siibiectus esse cteporit, non 
Rcquisierit: ” idqnc Tiberius C-a-sav 
ill persona rartbenii servi sui con- 
btituit. 


4. If a testator institute tlie slave 
of anotlier bis licir, supposing biin 
to be sMt juris, and if he does not be¬ 
come bis heir, bo substitutes Maivius 
in his place; then, if that slave 
should afterwards enter upon the 
inheritance at the command of his 
master, the substituted person, Mie- 
vius, would be admitted to a part. 
For the words, “ if he do. not be¬ 
come my heir,” in the case of a pei’- 
son, whom the testator knew to be 
under the dominion of another, are 
taken to mean, if he will neither be¬ 
come heir himself, nor cause another 
to he heir; but in the case of a person 
whom the testator supposed to be free, 
the w'ords mean, if* the heir will 
neither acquire the inheritance for 
himself, nor for him to whose domi¬ 
nion he may afterwards become sub¬ 
ject. This was decided by Tiberius 
Cipsar, in the case of his own slave 
rarthenius. ' 


D. xxviii. f). 40, 41. 

The pars wliicli encli took was one-half. (Theoph. Par.) 
That each should take half in such a case was a mere arbitrary 
regulation, formed on no principle of law, but only meeting, ns 
wHs supposed, the equity of the case. It seemed hard that 
the master of the slave should lose all benefit from the institu¬ 
tion, when the words of tlie testament gave hin- the whole in- 
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lierittmce, and hard tliat the instituted lieir should take nothing 
when the master of the slave was profiting by a mistake of tlie 
testator. Accordingly Tiberius decided that each sliould have 
half. 


Tit. XVI. DE PUPILLAUI SUBSTI'UUTIONE. 


Liberia suia impuberibus quos in 
potestate qnis liabet, non sohiin itii 
ut supra tlixiuius siibstitucre ijotest, 
id est ut, si heredes ei non exlite- 
rint, aliiis ei sit licrcs, sed eo anix>Iius 
ut etsi boredea ei extiterint et adhuc 
iinpuberes inortui fucrint, sit eis ali- 
quis lieres, veluti si quis dicat hoc 
niodo: Titins filius mens lieres milii 
esto; si lilius mens hercs luibi nou- 
erit, sive heres erit ct pnua nioria- 
tur qiiam in suain tutelam venerit, 
tunc Seius hpres esto. Quo casu, si 
quidem non extiterit heres filius, tunc 
substitutus pain fit heres; siveroex¬ 
titerit heres filius ct ante iiubertatem 
decesserit, ipsi filio fit heres substi¬ 
tutus; nam moribus institutum est ut, 
cum ejus aitatis filii suit, in qua i])si 
sibi testainentum facere non possunt, 
pareutes eis faemut. 


A testator can substitute an heir 
in place of his children, under the 
age of puberty, and in his jiower, 
not only in tJie manner tve have just 
mentioned, namely, by appointing 
some other person his heir in case 
his children did not become his 
heirs; but also, if they do become his 
heirs, but die under the age of pu¬ 
berty, he may substitute anotlier 
heir; as for example, “let Titius, my 
son, be my heir, and, if ho should not 
become my heir, or, becoming my 
heir, .should die before he comes to 
be his own master, i. e. before he 
arrives at puberty, let Heius bo my 
lieu.” Ill this case, if the son do 
not become the testator’s heir, tho 
substituted heir is heir to tlio father; 
hut, if the son becomes heir, and 
then dies under the age of puberty, 
the substituted lieir is then lieir to 
the .son. For custom lias established, 
that parents may make testaments 
for their ehildren, who are not of an 
age to make ieslauients for them¬ 
selves. 


Gai. ii. 17», IHO. 

A child under the age of puberty might ho sui juris, and so 
have the legal capability of making a testament; his stains 
might be such as to give him the teslamenti fartio, hut he would 
not have the power of exercising liis right to .make a testament, 
according to the distinction between a right and the power of 
availing ones self of the right, so often met with in Homan 
law. If tliis child, then, died before attaining fourteen years, 
he would necessarily die intestate, which in Eoman eyes was so 
great a misfortune for any one, that the father of the child was 
permitted to m*nke the child’s testament, but only as a part aitcl 
as accessory to his own; except in the case of a soldier, who 
might make a child’s testament without making one for him- 
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self. (D. xxviii. C. 2.) The right to make,a child's testament 
depended on the possession of the patria potestas, and could 
only bo exercised with i^gard to those children who were in the 
father’s power. 

In the si JiliHs mens heres mihi nonerity siveheres erit 

el jirins moriatnr, we have an instance both of the vulgar and 
tJic pupillary substitution. It was long n vexed question among 
the jurisprudents (Cic. de Orat, 1. 39. 57), whether, if one only 
was expressed, tlie other was implied; whether, for instamce, 
if the words mens hercs mihi non erit stood alone, 

and the child becainc heir but died under the age of puberty, 
the substituted heir would take as if he had been substituted by 
pupillary substitution. Marcus Aurelius terminated the doubt 
by deciding that each substitution implied the other (D; xxviii. 
0. 4), so that, when the son was instituted heir, the person 
snl)stitutcd to him by pupillary substitution was considered as 
substituted to him by vulgar substitution; and conversely, the 
person substituted by vulgar substitution was considered as 
sul)stitutcd by pupillary substitution, unless, in either case, the 
testator had expressed a wish to the contrary. 


1. Qua ratioiie oxcitati, etiain con- 
slitaiiouein posiiimus in nostro co¬ 
dice, qua prospoctum &st, ut si mente 
caplos iiabcnrit filios vel iiepotes vel 
pvoiK'potes cn jusciimqnc soxus vel 
gradiis, li<‘cat eis, eUi pubercs f.int, 
ad cxeinplum pupillaris substitutioiiis 
certas personas substitiiere; sin au- 
tem resipucrint, camdom substitu- 
timicm iniirmari, cthoe ad excmpluni 
pupillaris substitutioiiis, qua? post- 
quiiin pupillus adolevcrit, iiilirinatur. 


]. Guided by a similar principle, 
we ha\e also inserted a constitution 
in our code, which provides that, if 
a man have children, grandchildren, 
or great-grandchildren, out of their 
right minds, of whatever sex or de¬ 
gree, he may substitute certain per- 
sons as heirs in place of such chil¬ 
dren, on the analogy of pupillary 
substitution, although they have at¬ 
tained the age of puberty. But if they 
regain their reason, the substitution 
is void, on the analogy of pupillary 
substitution, whicb censes to operate 
when the minor attains to puberty. 


C. vi. 20. 9; T). xxviii. 0. It. 

This kind of substitution is termed by the commentators 
fpfasi pnpillaris or e.rempinris, because made ad exemplum 
pnpiUnris snhslilntionis. The power hero given differs from 
that of making a child’s testament in two points: (1), it could 
be made by any ascendant, whether paternal or maternal, 
and not only by the paterfamilias; and (2), the testator 
could not substitute any one be pleased. He was obliged, to 
appoint one among certas j)crsauaSy viz. one of the descend¬ 
ants of the insane, and, if there were none, then one of Ins 
brothers. If he had no brother, the choice uf the testator was 
then unrestrained. (0. vi. 20. 9.) 
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If for any other cause than insanity a descendant were inca* 
pabie of making a testament, the emperor would, if he thought 
fit, give a licence to the head of the lai^ily to make a testament 
for him. (D. xxviii. 0. 43.) 


2. Igitnr in pupillari substiLulione .2. In a pupillary substitution, mado 

secundum pra'fatum modiim ordinata in the way wc have mentioned, tliere 
duo qnodanimodo sunt testamenta, ’ are in a manner two testaments, one 
alternm patris, alterum filii, tanquam of the father, the other of the son, 
si ipse fll’us sibi heredem instituisset, as if the sou Imd instituted an heir 
aut certe unum est testnmentum dna- for himself; or at least tliere is 
inin causarum, id est, duarnin here- one testament, operating on two ob- 
ditatum. jects, that is, two inheritances. 

Gai. ii. 180. 

3. Sin autem quis ita formidolosus 3. If a testator be so apprehensive 

sit, ut timeret ne filins ejus pupillus as to fear lest, after his death, lus 
adiiuc, ex co quod palam substitutum son, being yet a pupil, sliould be ex- 
acedpit, post obLtum ejus peiiculo posed to the risk of having designs 
insidiarum subjiceretnr, vulgarem formed against him, from anothei' 
quidem substitutionem palam facero person being openly substituted to 
et in primis teslamenti parlibus de- bun, he ought to make openly a vul- 
bet; illam autera substitutionem per gar substitution, and insert it in the 
qnam, etsi lieres extiterit pupillus et first part of liis testament; and to 
intra pubertatom decessent, subsli- writo the substitution,* by which a 
tutus vocatur, separatim in inferiori- substituted heir is called to tho in¬ 
bus pardbus scribere, eamqiio partem beritance, if his son should become 
proprio lino propriaqiie cera con- an heir and then die under the age of 
signare, et in prioi’e paite testamonti puberty, by itself, and in the lower 
cavere, ne inferiores tabuhe vivo filio part, which part ought to be .sciia- 
et adhiic impubere uperiantiir. lllud ratcly tied uii and sealed; and ho 
palam est, non ideo minus valere sub- ought also to insert a clause in the 
htilutionem impuberis fibi, quod in first jiart of his testament, ^rbiddiiig 
iisdern tabulis scripts sit quibns sibi the lower part to be qponed, while 
quisque lieredem insdtnisset, qnam- his son is alive, and within the ago of 
vis piipillo Iroc periculosum sit. puberty. Of course a substitution to 

a son under the age of puberty is not 
less valid because written on the 
same tablet in which the testator has 
instituted him his heir, whatever dan¬ 
ger it may involve to the pupil. 

Gai. ii. 181. 


Non solum nutem heredibus in- 
Btitutis impuberibiLS liberis ita substi- 
. tuere parentes possunt, ut etsi heredes 
eis extiCerint et ante pubertatem nior- 
tui fuerint, sit eis beres is quern ipsi 
voluerint; sed etiaro exheredatls : ita- 
que eo casu, si quid pupillu ex lieredi- 
tatibUB legatlsve aut donationibus pro- 
pinqnorura atque amicorum acquisi- 
fuerit, id onme ad substitutum 
pertihiebit. Quaeciimqiie diximus de 
BubstUntione irnpuberum liberorum 


4. Parents may not only substitute 
to tlieir children under the ago of 
puberty, so that if such childi’en be¬ 
come their heirs, and die under the 
age of puberty, any one whom tho 
testator pleases shall be made tlieir 
heir, but they may also substitute 
to their disinherited children; and 
therefore, in such a case, whatever 
a disinherited child, within the age 
of puberty, may have acquired by 
succession, by legacies, or by gift 
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vel herecluni institutorum vel exhejrt*- from relatiops and friends, will all 
daloinra, eadem eiiiitn de po-»tumH become the property of the substi- 
lutelhgirnus. tilted heir. All we have said oon- 

* cerning the substitution of pupils, 

instituted .heirs, or disinherited chil¬ 
dren, is applicable also to pobthumous 
* children. 

G vr. 11 . 1«2, lft3. 

Jt waa not liocaiise ho instituted a child in his own testo,- 
ineiit that a patcrfranilias could make the -testament of that 
oliild, but bi’ciiusc the child was in his power, and hence he 
could make die testaments even of children whom he dis¬ 
inherited. Grandchildren and other descendants could also be 
made subject to a pupillary substitution by their grandfather, 
if they were iinmi'dialely in his power, that is, if their own 
fatluM- was dead or emancipated. 

It w’as necessary that the child should he under the power of 
the father at the time of making the testament, and also at 
that of the father’s death. No testator could, therefore, sub¬ 
stitute to an emancipated child. (1) xxviii. 6. 2 ) If, after 
the child bfecame aui jiaia, he was arrogated, this vitiated the 
biibstituUon; but the person who arrogated him was obliged to 
give security that if tlio child died under the age of puberty, he 
would give up to the substituted heir, or to ihe /teredcs icffitimi 
if no one was substituted, all that would liave come to the 
pupil if the substitution had remained valid. It is, perhaps, 
baldly necessary to observe, that in every case of pupillary 
siihsiitution, tlie substituted heir took not only what the pupil 
recfived from the luther, but all that the inipil would have had 
to dispose of by testament, if ho had been capable of making 
a testament. 


5. Liberis nutem suis tostamcntiini 
nemo f.ic«’ie potest, nibi et siln facial; 
nam pupilhue tpstanicntum pars et 
sequela est pateini tesfamenll, adeo 
ut SI pains testaiucntiim non \aleat, 
ncc fill! qmdem valobit. 


6. No parent can make a testament 
for his cliililren, unless be also make 
a testament for himself: for the pu¬ 
pillary testament is a part of, and 
acces&oiy to, the testament of the 
parent, so much so, that if the tesba- 
ineiit of the father is not validf nei- 
thci IS that of the son. 


D. vwiii. 0. 2. 1. 

The two testaments were generally contained in the same 
instrument; hut a testator might, if he pleased, make his son’s 
testament by a different instrument, or might even make it by 
verbal nuncupation, although his own testament was written. 
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A sipgiUis Lbeins; yel fl. A pswent may make a pupillary 

et ^ui fioium novissimus * ^pubes substitution to each of his cbildron, 
i^6rietnr» substitai potest; singulis or to him who shall die the last im- 
qttidenr si nemioem eorum intestdta der the age of puberty; to each, if 
deceijD$re voluit, novisskno si jus he be unwilling that any of them 
legitimarqm hereditatum integrum should die intestate; to tlie last who 
inter eos ca<-todin veht. shall die within the^age of puberty, 

‘ if he wish that tlie* order ol legiti¬ 

mate succes'iiun should bo rigidly 
preserved among them. 

D. ■vK\iii. 0. 37. 

7. Substituitnr autem impuberi aut 7. A substitution may be made to 
nominatira, veluti Titius, aut gene- a child under the age of puberty, by 
raliter, ut quisqui<J mihi heres erit: name, as, “ let Titius be beiror ge 
'qitibus verbis vocantur ex substitu- nerally; for instance, “ whoever shall 
tione, impubtyre mortuo fiho, qui et be my lieir." lly these hitter words, 
ei sonpti sunt.heredes et extiterunt, all are called to the inheritance by 
et pro qua parte heredes facti sunt. substitution, on the death of the son 

under the age of puberty, who have 
been instituted, and ha\e bccoiiio 
lieiis to tbo fatlier, and efteh in pro 
portion to the shore assigned to liim 
as heir. 

D. xvviti. G. 8. 1. 

' Qttisquis tiiihi heres erit, heres Jilio meo imjtuheri esto, 
would be theiulJ expression. 

8. Masculo igitiir usqile ad qua- 8. A substitution may then be made 

tuonlecim annos bubsti^ui potest, fe- to males, up to the age of fouitecn ; 
minse usque ad duodecim annos; et and to females, up to that of twehe 
si hoc tempusuxcessemit, siibslitutio jeai's : this age once passedj the sub- 
evanescit. stilution is at end. 

D. xxviii. G. 14. 

The father could not extend the time beyond fourteen yenrs, 
but he could make it less; n^, for example, siJiiius mens intra 
decimum 0 nnum decesserit. 

> The substitutio pupillaris would be at end not only by LliP 
jiupii attaining the age of puberty, but by his undergoing a 
capitis deminutio before the age of puberty, or dying before 
his father, as, in either of these cases, it would be impossible 
bC'Should make a testament. Or, again, if no one entered on 
the father’s inhoritauce, or the father’s testament was in any 
way made inoperative, the testam*#nt of the son was void, be¬ 
cause it was on the validity of the testament of the father that 
the validity of the testament of the son depended. 

* 4. ilxtraneo vero vel filio pubori 0. After having instituted a stranger 
hies^i iustjltato ita subsmtiero nemo or son of full age, a testator cannot 
W |tt «i heres extiterit et inti a then go on to nubsUtute anotlier 





aliquod tempas decesserit, alias €l si^^ h^*lo , ^ 

heres; sed boo solum peVmissnni^est, < taiu ^ aU. 
ut eum per fidejcommlsSum''testat(^ tO^ot^BgvtBr ft 
obliget ftlii heroditfttem ejus vel totAm ^ p^oi^ iastitaied 6% giye^P 
vel pro parte restituere; quod'joft* part to A'ibird pe^^ 
quale sit, suo loco trademus. - law is on tkis point we ex^im 

' *% in its proper place^ 


Gai. ii„184. 

■% 

It is to be observed that, in a fideicommissuniy tb.e tes'tator 
does not attempt to deni'With the inheritance o£ andfiier^ 
only regulatos the transmission of his own. ’ ' * ' 




Tit. XVII. QUIBUS MODIS TESTAM^NTA 
INFI^MANTUK. 

f 

Testamentum jure factum nsqae A testament, legally made, remains 
adco valet donee rumpatur irritumve valid, until it be either revoked or 
fiat. rendered ineffectual. 

If something were originaDy wanting to the validity of tbe'ties- 
tament, it was spoken of as being injustum, non jure 
as imperfectum, if some formality were wanting j., and as nuh 
hu'i momenti, if a child were not properly disinherited. BitVitl' 
might bo quite valid when made, and subsequently lose its 
effect; in such a case it was either* ruptum, i. e. i|p force was 
broken, it was revoked, either by agnation of a sum here^ or 
by a subsequent testament^ or it Was irrituMy rendered Dseld^s 
by tlie testator undergoinpf a change of status, or by nOt one*^ 
entering, under it, on the inheritance. Inr this last oa"^ if 
specially said to bo destitutum; hut the general expression 
irritum was applied, as well as the more, particular ’teriii 
destitutum,'to a testament that had been abandoned. 

Wo have no term nearer to ruptum than revoked; but it* 
does not express it very accurately, as the rupture of the-tes-• 
tament might be something quite independent of the testatoi|% 
will, whereas revocation properly implies a voluntary act of the 
testator. We have hitherto, in order to k^ep up the metaphor, 
translated it ‘*the force of Ae testameiit is broken;*’ but this 
paraphrase is too cumbrous to be retained when the expression 

occurs frequently. » ^ 

« ** * 

V 

1. Eumpltw “ftutem testamentum, 1. A testament is revoked wb^ 
cum in eodem statu msnente testa* the testator reij^ning in die 
tore ipsius testamenti jus vitiatur. same ttahiay of te^ta* 

Si qui? edim post factum tostamen.* ment is destiuyo^^ kffer m«i|ung 

turn a^0|^v8tit sibi fllium {ler impe*' bis testament, he 
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ratordm, enin, qui est stii juris, aut sui juris by licence fi'oto the emperor, 
per prsetorem secundum nostraui or if, in tlip presence of the prirtov, 
oonetitutionain, eum qui in potestato and by virtue of our constitution, he 
. parentis fueri^, testameutum ejus adopts a child under the power of his 
rumpitur quasi adgnatioue sui he> natural parent, then the testament 
wdis, would be revoked by this guasi-agna- 

tiou of a suns heres. 

Gai. ii. 138, and foil. 

We have already seen how the rupture of the testament 
• might be avoided by instituting or disinheriting posthumous 
children and quaHi-pOHiumi. But when a new fiiuiH heres 
came mto the family by the civil agnation produced by adop- 
*tion or arrogation, the stricter law of the time of Gains pro¬ 
nounced that the testament was inevitably revoked. But in 
the times of the later jurists, if the new smis heres had been 
instituted by anticipation, the testament was considered ns not 
revoked (D. xxviii. 2. 23), and it was only when lie had been 
omitted or disinherited, that the rule making the testament of 
no effect was allowed to prevail. And Justinian seems here to 
countenance the opinion by omitting the word omnimodo^ which 
Gaius adds to rumqntiir, 

2. Posteriore quoque testamento 2. A former testament is equally 
quod jure perfectum est, suporius revoked by a subsequent one made 
rumpitur; nec interest extiterit ali- as the law requires, nor does it sig- 
quis heres ex co, an non: hoc enim nify whether under the new testa- 
Kolum spectatur, an aliquo casu .ex- ment any one becomesJieir or not; 
istere potuei-i% . ideoque si quis aut the only question is, whether Ihcio 
noluerit heres esse, aut vivo testatore could liavo been an lioir under it: 
aut post mortem ejus ante quam he- tliorefure, if an instituted heir re- 
redilatpm adiret decesserit, aut con- nounces, or dies, either during tlie 
ditione sub qua heres iiyjiitutus est life of tlie testator, or after the tes- 
defectus sit, in his casihus paterfami- tator’s deatlj, but before tlie lieir eun 
lias intestatus morilur: nam et prius enter upon the inheritance, or if liis 
testamentum non valet mptum a interest terminates by the failure of 
posteriore, et posterius leque nullas the condition under which lic-was in- 
habet vires, cum ex eo nemo heres stituted,—in any of these cases, tho 
^extiterit. testator dies intestate; for tho first 

testament is invalid, being revoked 
by the second, and tho second is of 
as little force, as there is no licir 
under it. « 

Gai. ii. 144. 

If the heir instituted in a second testament would have taken 
as heres ah iniestato, the second testament, although it might 
Be not formally made {jure perfectum), was still held valid, 
as an expression of the last will of tho deceased, who died in¬ 
testate indeed, but whose wishes were binding on the heir. 
fP. xxviii, 3, 2; C. yL2^. 21, 3.) 
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The two modes mentioned in the text by which a testament; 
could be revoked are the agnation of a suus hefei pie 
making a subsequent testament. But the testator could al$q 
revoke it by tearing or defacing it, or by signifying a wish to 
have it revoked before three witnesses, or by a formal deed, 
provided, in this last case, that ten years intervened bqtween.the 
making the testament and the testator's death. Theodosius 
had enacted that a testament should be always invalid after ten 
years had expired from the time of its being made. Justinian 
allowed testaments to remain valid for any length of time, but 
retained the effect of the lapse of time in the one case o/ the 
testator signifying his wish to have his testament revoked. 
(0. vi. 23. 27.) 

Wlien it is said that a subsequent testament to revoke a 
prior one must be regularly made, it must be understood that, 
in the case of soldiers, their privilege of making a testament 
in any way tliey pleased wouldj)ermit them to revoke a prior 
testament by any testament that expressed their intentions. 


3. Sell et si quia priore testamento 
jure pcrfecto, postcrius n-quo jure 
fecerit, ctiamai ex certis rebus in eo 
licredom instituerit, suporius testa- 
inentum subliitum esse divi Severiis 
et Antoniiina resoripserunt. Cujus 
constituLionis vfirba inseri jussimua, 
cum aliud quoquo pnetorea in ea con- 
stitutiono expressum eat. “Impera- 
tores Scveriis et Antdiiinua Cocceio 
Cixmpiino: Teatanicutum secundoloco 
factum, licet in oo certarum rernm 
licres scriptus sit, periiido jure valero 
ac si rerum menlio facta non esset; 
sed teneri liercdem sci-iptura ut con- 
tentus rebus sibi dntis, aut siippleta 
quarta cx lege Falcidia, liereditatem 
rcstituat bis qui in priore testamento 
scripti fnerant, propter inserta verba 
secundo testamento, qnibus ut valeret 
prius testamentum expressum est, 
dubitari non oportet.” Et ruptum 
quidem testamentum lioo modo efll- 
cilur. 


3. If any one, after having made a 
valid testament, makes another equally 
valid, although tbe heir is instituted 
therein for certain particular tilings 
only, 3’et as the Emperors Severus 
and Antoninus have decided by a 
rescript, tbe first testament is con¬ 
sidered to be thereby destroyed. Wo 
have ordered the words of this con¬ 
stitution to be here'inserted, as it 
contains a further provision. “ The 
Emperors Severus and Antoninus to 
Cocoeius Carapanus : a second testa¬ 
ment, although the heir named in 
it be instituted to particular things 
only, shall bo as valid as if the things 
had not been specified, but unques¬ 
tion aVily tbe heir instituted in the 
second testament must content him¬ 
self either with the things given him, 
or with the fourth part, made up to 
him according to the Falc\dia lex, and 
shall bo bound to restore tbe rest of 
the inheritance to the heirs instituted 
in the first testament, on account of 
tbe woi'ds inserted in the second, by 
which it is declared, that effect'shall 
be given to llte first testament.” This, 
therefore, is a' mode in wliich a testa¬ 
ment is revoked. . 


D. xxxvi. 1. 29. 

It was not the lex Falcidiaf but the scni^tus-consultuiti 

u 2 
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Pegasianunii wliich this fourtl\was in such a case given to 
thelieir, .(See Tit. 23. 5.) 

If the heir vf^re instituteil for a part only,, certee res, he 
would by law he instituted for the whole, as no one could die 
partly testate; but if in the second testament it were expressed 
that the %'st should bo valid, this would be the same as impos¬ 
ing a /ideicommissum on the heir under the second testament, 
the teiTUs of the Jidcicommhsum being contained in the first 
testament. 


4. Alio quoque m'odo testamenta 
jure facta infirmantiir, veluti cum is 
qtii fecit tostamcnUim, capite demi- 
nUtua sit. Quod quibus inodis accidat, 
piiino libro retulimus. 


4. Testaments validly made are also 
invalidated in another way, viz. if the 
testator sulfcr a atpUis dvnunulio. We 
have shown in the First Hook under 
what circumstances this may happen. 


Gai. ii. 145. 


As it was from his civil status that a testator’s power of 
making a testament proceeded, any change in this was held to 
invalidate any exercise of the power made before the change. 


fl. Hoc autem casu irrita fieri te.sta- 
luenta dicuntur, cum alioquin et qu.'c 
rumpantur irrita fiant, et qu.ic statim 
ab initio non jm'e fiunt irrita sunt, et 
ea qu® jure facta sunt et postca 
propter capitis deminulionem irrita 
fiunt, possumus nihiloniinus rupta 
dicere ; sed quia, sane commodius 
erat singular c^sas singulis appella- 
tionibus distingni, idoo qutrdam non 
jure facta dicuntur, quondam jure facta 
rumpi vel irrita fieri. 


5. In such a case testaments aro 
said to become ineifectual, altliough 
those which are revoked, or whicli, 
from the beginning, were not legally 
valid, may equally well be tenued in¬ 
effectual. We may also term those 
testaments revoked, wliich, being at 
fa-st legally made, are afterwards ren¬ 
dered ineffectual by a cajntis demi- 
nuliu. But, os it is more convenient 
to distinguish by different terms each 
cause that invalidates a testament, 
some aro said to be irregnlaily made, 
and others, regularly made, to be re¬ 
voked or rendered iuefiectual. 


Gai. ii. 140. 

Under irrita testamenta, we must include those which the 
jurisconsults termed destituta, i. e, abandoned, by no one enter¬ 
ing on the inheritance. 


6. Non tamen per omnia inutilia 
sunt ea testamenhi, qu« ab initio jure 
facta propter capius derninutionera 
irrita facta siuit. Nam si septem 
testium signis signata sunt, potest 
soriptus heres secundum tabulas tes- 
tamwti bonomm possessionem ag- 
noscere, si modo defuncts et civis 
Bomanus et sute potestatis mortis 
tempore fuerit: nam si ideo irritum 
factum sit tcstauientam, quia civi- 


6. But testaments at first validly 
made, and afterwards rendered in¬ 
effectual by a capitis demimUio, are not 
absolutely void; for if they have been 
attested by the seals of* seven wit¬ 
nesses, the instituted heir can obtain 
possession of the goods according to 
the testament, provided tliat tlie tes¬ 
tator was a Bomon citizen, and was 
sui juris at the time of his death. For 
if a testament becomes void because 
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tatem vol ctiam Hbertatem tdsttttor the testator has l5st the rights of a 
amisit, aut quia in adoptionom so citizen, or his liberty, or because he 
dedit, et mortis tempore in adoptivi has given hiijnSelf in adoption, and 
patris potestate sit, non potest scrip- at the time of his death was under 
tus heres secundum tabulas bonorum the power of ifis adoptive father, then 
possessionem pctcre. the instituted^ heir cannot demand 

possession of the goods according to 
the terms of the testament. 

Gai. ii, lir. 

The meaning of the projtor giving the bonorum possessio 
Hccundum tahnlas is, that he ordered that possession of the 
property should bo given as the testator intended, tViough, by 
the rules of strict law, the testament in which ho had expressed 
liis intention was invalidated. The instance alluded to in the 
text is that of a testator, after making his testament, suffering 
a capitis deminulio, but returning to his old status before 
dying. In such a case the proetor gave the bonorum possessio, 
as he (lid if a person, arrogated and then eniaucipated, expressly 
declared his wish to abide by his testament made before arro- 
gation. (Gai. ii. 147.)* 

7. Ev CO aiUoin solo non potest 7. A’testament cannot be invali- 
infivmari testaraentum, quod postea dated solely because tlie testator is 
te!3ta*^or id noliiit valcro: usque adeo aftonvards unwilling that it should 
ut, etsi qiiis post lacluin priiis testa- take ellect; so that, if any one, after 
mt'ulum posterius facero crepevit, et making one testament, begins another, 
aut morlalitate prieventus, aut quia and then, being prevented by death, 
cum cjus rei pcenituit, non pcrfecent, or from liaving changed his mind, 
divi Pcitiiiacis oralione cautiini sit ne does not comidete it, it is decided in 
alias tabula' priorea jure faette irritio an address to tho senate by the Em- 
liant, nisi sequentes jure ordinatie et peror Perliuax, that the first testa- 
perfe(;tie fueiint; iiam imperfectum ment shall not be revoked, unless the 
testamentum sino dubio nuUiyn est. subsequent one is regularly made and 

complete, for an imperfect testament 
is undoubtedly null. 

D. xxxiv. 4; C. vi. 23. 21. 3. 

See note on paragraph 2. 

a. Eadeni orationo expressit, non 8. The emperor declared in tho 
admiasurum so heredJtatem ejus qui same address to the senate, that he 
litis causa principem reliquerit here- would not accept the inheritance of 
dem, nequo tabulas non legitime any testator, who, on account of a 
factas in quibus ipse ob earn causam suit, made the emperor his heir; that 
heres institutus erat probaturum he would never make^ valid a testa- 
neque ex nuda voce horodis nomen ment legally defleient'in form, if, in 
admiasurum, nequo ex ulla scriptura order to cover tho deficiency, he hira- 
cui juris auctoritas desit aliquid adep- self was instituted heir; that he would 
turum. Secundum hive divi quoque not accept the title of heir, if he w'aa 
Sevorus ct Antoninus siepissimo re- instituted by wt rd of mouth; and 
scripacruut: licet eiiim* (inquiunt) that he would never take anytliing by 
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legibus soluti simus, aitamen Icgibus virtue of any writing wanting the 
vivimuSi authority of strict law. The Empe¬ 

rors Severus and Antoninus have also 
often issued rescripts to the same 
purpose : “ for although,” say tl)cy, 
“ we are above tlie laws, yet we live 
in obedience to them.” 

T). xxxii. an. 

Testators occasionally made the emperor their heir, in order 
that their adversary in a lawsuit might have him to contend 
with. 

An oratio was an address to the senate by the emperor, in 
which he explained to them what they were to enact; they 
then put his recommendations into the shape of a senatus- 
consultuvi. 


Tit. XVIII. DE INOFFICIOSO TESTAMENTO. 

• 

Since parents often disinherit their 
children, or omit them in their testa¬ 
ments, without any cause, children 
who complain that they have been 
unjustly disinherited or omitted, have 
boon permitted to bring the action 
de htnjficioso tcsUnneulo, on the sui)po- 
sition that their parents w’ore not of 
sane mind when they made their tes¬ 
tament. Tliis does not mean that 
the testator was really insane, hut that 
the testament, though regularly made, 
is inconsistent with the duly of affec¬ 
tion the parent owes. For, if a tes- 
tator is really insane at the time, his 
testament is null. 

T). V. 2. 2, 0. 

As we may gather from the text, a testament was termed 
inofficiasum, which was at variance with the dictates of natural 
affection, and those duties of near relationship which wore 
expressed hy the term ojjicium pietatis. A presumption seemed 
to arise that the persons very closely connected with the testa¬ 
tor, if passed over, must have done something to merit the tes¬ 
tator’s disapprobation. They might therefore naturally desire 
to have their character {(estimaiio) protected against the impu¬ 
tations, and they therefore applied to the preetor to set the 
testament aside. A testament regularly and validly made, but 
liable to the objection that it was inofficiosum, was liable to he 


Quia plerumquc parentes sijie causa 
libftros sues exheredant vel omiltunt, 
iiiductum est ut de inofficio‘«o testa- 
mento agere possint hberi, qui que- 
runtur aut inique se exherodatos aut 
inique pr.Tteritos r hoc colorc quasi 
non sanm mentis fuerint, cum testa- 
mentum ordinarent. Sed hoc dicitur 
non quasi vere furiosus sit, sed recte 
quidem fecerit testamentum, pon 
autem ex officio pictatis; nara si vere 
furiosus sit, nullum testamentum est. 
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set aside on the application of the children, or, if there were, 
no children, on that of the ascendants, or, if there were no 
ascendants, on that of the brother or sister of the deceased, 
the claim of these last, however, only prevailing where the per¬ 
son instituted was turpis. 

It is not known at what date the action de inofficioso testa- 
mento was first introduced. It is alluded to by Cicero {In 
Verr. i. 42). It was brought before the centumvirii as were 
all actions concerning inheritjinces, and if they pronounced 
the testament “ all its dispositions were set 

aside, and the inheritance passed according to the succession 
ah iutestaio. (Sec Introd. sec. 77.) 


1. Non a litem libevi'? tantnm per- 
mi^siim esL teslamentum iiarentiiim 
iiiunieiosum acousare, vei-um etiani 
parentibiis liberonnii. Soror autem 
et fivUor turpibiis porsoins scriptis 
liereilibus ex saciis coiistitntioiubus 
pra'Iati sunt; non erf^o ^contra oinnes 
liorodes a"eve possunt. I'ltra frulros 
ij'itur et somres, cof'iuiti niillo iiiodo 
aiit ogerc possunt, aiit agentes vin- 
cero. 


1. It is not children only who are 
allowed to attack the testaments of 
their parents as inoOlciuus. Parents 
are also pci'mitted to attack those of 
their children. Tlio brothers and 
sisters of a testator, also, by the im¬ 
perial constitutions, are preferred to 
infamous persons, if any such have 
been instituted heirs. Thus, then, 
they cannot bring such an action 
agiiinst any heir. liejoiid brothers 
and sisters no cognate can bring or 
succeed in such an action at all. 


C. iii. *28. 01. 07. 

Before Justinian, brothers and sisters could only bring this 
action while the tic of agnation was in existence. Ho per¬ 
mitted them to bring it durante ar/natione vcl non (C. iii. 
2i8. 27), and thus made it sufficient tliat they should be merely* 
connanyuinci, /. e. born of the same father. Subsequently, by 
the 11 Sth Novel, uterine brothers or sisters were placed on the 


same footing as consanyuinei. 

2. Tam autem nntufales liberi, 
qnam secundum nostra' conslilutionis 
dll isionem adoptati, ita denmm de 
inollli ioso testamento ngere possunt, 
si nullo alio jure ad dofiincti bona 
venire possunt; nam qiu adheredita- 
tom totam vel partem ejus alio jure 
voniunt, de inolllcioso agere non pos¬ 
sunt. Postuini quoque qui nullo alio 
jure venire possunt, do inofficioso 
agere possunt. 


D. V. 2, 


2. 13ut*nntural children, as well 
as adopted (the distinction between 
adopted children laid down in our 
constitution being always observed), 
can only attack the testament as in¬ 
officious, if they ean obtain the effects 
of the deceased in no other way; for 
those who can obtain the whole or a 
part of tho inheritance by any other 
means, cannot pursue this remedy. 
Posthumous children, also, who are 
unable to recover their inheritance 
by any other method, are allowed to 
bring, this action. 

C. 8. 10. 
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Those adopted by strangers could not impugn the testament 
of the adoptive father, if they were disinherited, or passed over, 
but those who were adopted by their ascendants could. This 
is the dii'isio here alluded to. (See Bk. i. Tit. 11. 2.) 

The (fctio (id itKtJJidioao teatamento was only a last resource 
open to those who liad no other: a pupil, therefore, arrogated, 
and afterwards disinherited by the arrogator, could not bring 
this uction, because he was entitled to the (jiiartd Antonina 
(see Bk. i. Tit, 11. 2); nor, again, could an emancipated son, 
omitted in the testament of his father, because the prietor 
gave him possession of the goods contra tahiilas. (See Tit. 
13. 3.) 


3. Sed btre ita accipienda sunt, si 
nihil eis ponitus a testutoribus testa- 
menlo relictum ; quod no'.tra cun- 
stitutio ad verecundiaui natiira- intro- 
duxit. Sin vero quantacuinque pars 
hereditatis vel res eis i'uerit rtdicta, 
inofliciosi qneivla qiiioscente, id quod 
cis deest usque ad quartam le'^itinuc 
partis replealur, licet non fuerit ad- 
jecturi'., boni viri arbitratu debere earn 
conipleri. 


3. All this must be understood to 
take place only, wlien nothing; has 
been left them by tlic testament of 
the decoa'^ed ; a provision introduced 
by our constitution, out of respect for 
tbe rights of nature. I'or, if tlu' least 
part of tlie itiherjlance, or any ono 
single tiling has been gi\cn llii'in, they 
cannot bring an action tlr inulJiridso 
tchlnmenlo ; but they must have inado 
up to them one-fourth of what would 
have been their shai’c, if the deceased 
liad died intestate, supposing wliat is 
given does not amount to tliis fourth; 
and this, altliough the testator has 
not added to his gift any direction 
that this fourth is to be made up to 
them according to the estimate of a 
trustwortliy per'>ori. 


.. C. iii. 28. 30, pr. and 1. 

A piebiscitnm v/as passed in the year 714 A.u.c., called the 
icj: Falciilia (v. Tit. 22), which provided that one clctir fourth 
of the inheritance must remain to the heir, and that legacies 
and trusts could only affect three-fourths. Either from tho 
analogy of this law, 0c by some express enactment, it was de¬ 
cided that every one who was near enough in blood to the 
testator to bring the action de inojjiciosoy might bring it, 
though mentioned in the testament, unless one-fourth were 
thereby given him of what he would have received in a suc¬ 
cession ah iuteatato. This fourth part was spoken of under 
different names. Sometimes it was itself termed tho Falciilia 
{Solam eis Falcidiatn dehitai Huccessionis relinijiianl. Cod. 
Theod. xvi. 7. 28). Sometimes it is spoken of as the portio 
legihus dehita, or portio legitinia (C. iii. 26. 28), and com¬ 
mentators have called it simply the Icgitima, 

Before the time of Justinian (Cod. Thood. ii. 19. 4), unless 
a testator either expressly gave this fourth, or gave a direction 
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til at such an additional share of the goods should he added 
to that actually given, as some trustworthy person, who should 
make nn estimate of tlio value of all the goods of the deceased, 
should consider would he necessary to make what was given 
equal to the fourth, the testament could he attacked and set 
aside as inofficious ; hut Justinian altered the law on this point, 
and enacted that if the testator gave anything at all, the action 
itiojjiciofio could not he brought, but only an action to 
obtain what was wanting to make up the fourth, while the 
testament itself remained valid. (C. iii. 28. 30.) There were 
considerable differences between the action to make up what 
was wanting to the fourth part {actio in supplementum Icgi- 
tinuc) and that etc inofficioaoso; the former was a personal 
action, there was no limit to the time in which it was to be 
brought, it was transmissible to the heirs of the person who 
could bring it, and it left the testament valid; the latter was a 
real action, was obliged to be brought within a certain time (see 
note to paragr. G), could not be transmitted to the heirs, 
unless the person entitled to bring it had manifested-an inten¬ 
tion to do so, and if it was successfully brought, the testament 
was set aside. 


•1. Si tutor nomine jiupilli cujus 
tutclam t'erebat, cx tostaniento patris 
Mii k'gatum uccoporit, cum niliil orat 
i])si tutori rclictiim u jjatre suo, niliil- 
oniiims potent nomine suo de in- 
officioso patris teslamonto agere. 


4. Tf a tutor accepts in the noma 
of the pupil under his charge a legacj 
given iu tlie testament of the tutor’s 
own father, wiiile nothing has been 
left to the tutor himself by his father’s 
testament, be may nevertheless in his 
own name attack the testament of 
his father as inofiBcious. 


D. V. 2. 10. 1. 


To accept a legacy was to acquiesce in the validity of the 
testament; but it was reasonable that a tutor, who had an 
unavoidable iluty to perform towards his pupil, should not bo 
personally bound by an act done in his capacity as tutor. 


5. Sed ot si e contrario pupilli 
nomine cui nihil rehetum fuerit, de 
inoUicioso egerit et superatus est, 
ipse tutor quod sibi in eodem tes- 
tamento Icgatum relictum est, non 
amittit. 


6. Conversely, ir a tutor, in the 
name of his pupil, to whom nothing 
has been left, attacks as unofficious 
the testament of his pupil’s father, 
and attacks it unsuccessfully, he does 
not lose aiprthiug that me^ have 
been left himself in the some tes¬ 
tament. 


D. V. 2. 30. 1. 

' Any lieir who attacked a testament ns inofficious, unsuccess¬ 
fully, forlcited to the Jiiscus whatever was given him by tlio 
testament. 
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6. Igitur quartain q\iis dobct ha¬ 
bere, ut de inofficioso testanionto 
agere non poFsit, sivo jure beroditario 
sive jure legati vel fideicoinniissi, vel 
si mortis oausa ci donata quai ta I'lierit. 
\el inter vnos in iis taiitiimmodo 
cosibus quorum meiitioiicm fucit 
nostra constitutio, vel aliis modis qiii 
constitp'ionibus continentur. Quod 
autem de quarta dixinms, ita intoUi- 
gendum est ut, sive unus fiierit sive 
plures quibus agere do inollicioso 
testamento permittitur, una quarta eis 
dari possil, ut pro rata eis distribii- 
atiur, id est, pro virili portionc quarta. 


t(. That a person should bo de¬ 
barred from bringing the action de 
iuojjicioso t'estmnrnto, it is necessary 
that he should have a fourth, cither 
by hereditary right, or by a legacy, 
or a fidcicommissiim, or by a donatio 
mortis causa, or a dountiif inter vivos 
in the cases mentioned in our con¬ 
stitution, or by an}" of the other 
means set forth in the constitutions. 
'NVhat we have said of the fourth 
must be iinderstood as meaning that, 
whether there be one person only or 
several, who can bring an action dc 
ino[Jitioso testamento, only one-fourth 
is to be distributed among all pro¬ 
portionally, that is, each is to have 
the fonvtb of his proper share. 


D. V. 2. 8. G. 8; 1). v. --iri; C. in. ti. 

If the donatio inter vivos hiitl been made on the express 
condition that it sltoukl be reckoned as part of tlic jaarla. ivt/i- 
tima (D. v. 2. 2o; C. iii. 28. do), or Imd been ndvnnced for 
the purchase of a military rank (C. iii, 28. 80), then it was 
taken into account in estimating Iiow much the recipient was 
entitled to asjiis fourth ; hut, generally speaking, as it was tho 
receipt of the fourth of that wliich a person would have received 
ah intestato that excluded liini liom bringing the action de 
inoj/icioso, the right to this action could not be taken away by 
the receipt of gifts, which, liaving been made inter could 

not have formed part of the inheritauee ah intestato. 

The words, aliis modis, &c., refer to doteft, and to dona- 
Hones propter naptias (C. iii. 28. 29; C. vi. 20. 20. 1), which 
were taken into account in reckoning the amount due as the 
poriio letfitima. 

Tlie right to the action de inofficioso might he extinguished, 
(1) by the person entitled to the tiuarla leyilima dying without 
having manifested an intention to dispute the testament: if ho 
had done so, thp right to the action passed to his heirs (D. v. 
2. 6. 2); (2) if he-had allowed a time fixed first at two and 
subsequently at five years (Cod. Theod. ii. 19. 5), to elapse 
withemt bringing the action; and (3) when he had acquiesced 
directly or indirectly in the testament; as, for instance, by 
making a contract with the persons instituted, in their capacity 
as heirs (D. v. 2. 20. 1), or by a demand against those persons 
for the payment of a legacy, or by desisting in the action when 
once brought. (D. v. 2. 8. 1.) 

Justinian, in his Novels, introduced considerable changes in 
the law on these points. First, if those entitled to the portio 
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lefjitima were more than four in number, they no longer took a 
I'ourth but a half; if less than four, then they took a third. 
(Nov. 18. 1.) Secondly, those who eould claim a.portio legitima 
were required to be made heirs, and it was no longer permitted 
to give them their portion by a legacy or trust. (Nov. 115. 3, 
4.) 'I'hirdly, if tlie testament were declared inofficious, it was 
only the institution of the heir or heirs that was to be set 
aside; the trusts, legacies, gifts of liberty, and appointments 
of tutors were to remain good. (Nov. 115. 4. 9.) And, 
fourthly, Justinian fixed and specified the reasons, limiting 
them to fourteen, for any one of which a testator might dis¬ 
inherit or omit his descendants, or ascendants; the one on 
wliieh tlic testator liad acted was to be expressly stated. (Nov. 
115. 3.) 


Tit. XIX. DE HEREEUM QUALITATE ET 
DIEEERENTIA. 


Hercilos aulom aut neaafjsai’ii di- Itfirs are said to l)e iieccssarii, sui 
ciintnr, aut sui et nece&surii, aut ct or cxlranci. 

extriiiici. 


Gai. ii. 152. 


I. Ncccssarius lieres est- servns 
liorcs insLitutus; ideo sic appellatvis 
tjuia, sive velit sivc rmlit, oniniiuodo 
liost mortem tostatoris iirotinus liber 
et necessarius heres fit. Undo qui 
facultates suas suspectas liabent, 
soleiit sorvuni siiuiu prime aut se- 
ciindo aut etiam ultorioro fjradu hcro- 
dem institiiero; ut si creditoribiis 
satis non fiat, potius cjus heredis 
bona (juam ipsius tostatoris a credi- 
toribua poasidoantur, vel distrabontur, 
vcl inter cos dividnntur. Pro hoc 
tamon inooinniodo illud ei coramodum 
prmstatur, iit ea quaJ post mortem 
palroni sui sibi acquisierit, ipsi rc- 
servenUxr; et qnamvis bona defuncti 
non Huflecorint creditoribus, iteriim 
ex ea causa res cjus, quas sibi acqui> 
sierit, non voneunt. 


1. A necessary hejr is a slai* in¬ 
stituted heir; and he is so called, 
because, xxlicthcr he wish or not, at 
tho death of the testator he becomes 
instantly free, and necessarily heir; 
he, therefore, who suspects that he 
is not in solvent circumsfiuices, com¬ 
monly institutes bis slave to be hie 
heir in the first, second, or some 
more remote place; so that, if lie 
does not leave a sum equal to his 
debts, it may be the goods of this 
heir and pot those of the testator 
himself, that are seized or sold by 
his creditors, or divided among them. 
But to compensate for this incon¬ 
venience, a slave enjoys the advantage 
of having reserved to iiim whatever 
he has acquired after the death of 
his patron; for althougli the goods 
of the deceased should be insuffleient 
for the payTicnt of his creditors, yet 
property so acquired by the slave is 
not on that account made the subject 
of a fiu’tber sale. ’ 
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Gai. ii. 153-155; D. xlii. fi. 1. 17. 

The Sftlo of goods for the pnymont of debts, brought 
on the debtor nn ignominy which was moro than n mutter 
of opinion, and had legal clfccts (Gai. ii. 16 d), and which 
a testator was, thereibrc, very anxious his memory should 
escape. 

The heres necessarius was legally bound by all the debts of 
the deceased; but the prtetor made a change in tlie strict law, 
and permitted the goods of the deceased to bo distinctly sepa¬ 
rated from tlie possessions of the heren nreessari^ if tlie 
heres necessarius demanded, before in any way interfering with 
the goods of tlie deceased, that this separation should take 
place. When it did take place, the creditors could only recover 
from him the amount of what actually came into his hands as 
heir, while he could deduct from the inheritance all that was 
due to him, himself, or that he had acquired after the demand 
was made. (D. xlii. G. 1. 18.) 

This henejicium sej)arationis,\\\G, right to have the goods of 
the heir separated from those of the testator was sometimes 
accorded in favour of the creditors of the testator. The heir 
might be insolvent, and then it was for their interest, that tho 
testator's jiropcrty should be kept distinct. (D. xlii. 0. 1. 17.) 

If the readkig, iteriim ex ea causa, is to he retained, we 
must eithcT construe iterum as “further," or with Du Caiirroy 
make the passage mean, “ become the subject of a second sale, 
after the goods of the testator are disposed of.” There is 
another reading, tamen ex alia causa, instead of iterum ex 
ea causa. 


2. Sui autem et necessarii heretics 
sunt, vcluti filius, filia, nepos neptisve 
ex filio et deinceps ceteri libei-i, qui 
mode in potestato morienlis fucriiit. 
Sed ut nepos neptisve sui heredes 
Bint, non eufficit eum eamve in po- 
testate avi mortis tempore fuisse; 
sed opus est ut pater ejus vivo patre 
suo desicrit suns heres esse, aut 
morte interceptus aut qualibet alia 
ratione liberatus potestate: tunc enim 
nepos neptisve in locum patns sui 
Buccedit Sed sui quidem heredes 
ideo appellantur, quia domestici here¬ 
des sunt, et vivo quoque patre quo- 
dammodo domini existimantur: undo 
etiam si quis intestatus mortuus sit, 
prima caiisa est in succcssione liber- 
oflUtt. Necessarii'vero ideo dieuntur, 
jOtnnimodo sive velint sivc nolint, 
obi iotestato quam ex testamento 


2. Heirs arc sui ct nurrssnrii, when 
they are, for instance, a son, a dnugbtei', 
a grandson or granddaughter, by a sou 
or other direct descendants, provided 
they are in the power of the de¬ 
ceased at the time of bis death. Tliat 
grandcliildren should be sui htredt-s, 
it is not enough that they were in tlio 
power of their grandfather at tho 
time 6f his decease, but it is also 
requisite, that their fatlicr should 
have ceased to be a suhs fu-res in the 
life-time of liis father, having been 
either cut off by death, or otherwiso 
freed from paternal authority; for 
then the grandson or granddaughter 
succeeds in place of their father. 
Sui heredes are so called because they 
are family heirs, and, even in tho 
life-time of their father, are con¬ 
sidered owners of the inheritance in 
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lieredcs fiunt; sed his praitor per- 
miltit volcntibus abstinere so ab 
hereditate, ut potius parentis quam 
ipsoram bona similiter a creditoribus 
possideantur. 


a certain degree. Hence, in case of 
a person dying intestate, his .children 
are first in succession. They are 
called necessary heirs, because, whe¬ 
ther they wish or not, whether under 
a testament or in a succession ab 
intestatOf they become heirs. But 
the prsetor permits them to abstain 
from the inheritance if they wish, 
that if possession is taken of the 
goods of the deceased by his credi¬ 
tors, the goods may be not theirs, but 
tliose of their parent. 


Gai. ii. 150-158. 

There is no difficulty in understanding either who were sui 
hcredes, or what was the position they occupied with reference 
to the inheritance. If the paterfamilias had had no power 
of malting a testament, those persons in, his power, who be¬ 
came sui juris at his death would necessarily have had the 
inheritance at his decease; they were in a manner, as the text 
says, owners during his lifetime of the inheritance, which must 
actually come into their possession at his death. And, although 
testaments were allowed to alter the legal succession, the rights, 
of those who had this interest in the inheritance were so far 
guarded that it was necessary expressly to disinherit them in- 
ordor to depi'ive them of their interest; while, on^the other 
hand, if a testator appointed any one of them as his heir, he 
was considered thereby to exercise his patria potestas, so that 
the suus Iteres could not exercise any option as to accepting or 
refusing the inheritance, and was & Jieres tiecessarius, exactly 
as he was if ho succeeded ah intestato until thd praetor inter¬ 
fered to cuahlo. him to escape the burden. In every case the 
suus heres took the inheritance or his share in it, and without 
any act or exercise of his own will; if he wore insane or be¬ 
neath the ago of puberty, no authority was needed to enable 
him to accept it, and he never had to enter formally on an in¬ 
heritance that belonged to him immediately the paterfamilias 
died, unless ho was instituted by the paterfamilias only 
conditionally, and then the inheritance belonged to him imme¬ 
diately on tiro condition being fulfilled. If the grandson, 
instituted wliile his father was disinherited, was in the power of 
the deceased at the time of liis death, he became suus heres et 
vecessarius, but becomiag, on the testator’s deatli, in the power 
of his own father, immediately placed his father in the position 
lie himself occupied— patrem suum sine aditione heredem 
fecit et quidem necessarium. 

Commentators are divided on the question whence the term 
suus heres arose* Why was such an heir termefd suus 1 Thi^ 
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are two modes of accounting for the term: one, which this 
passage, borrowed from Gaius, seems to. countenance, and 
which Cujacius first brouglit forward in his notes to this pas¬ 
sage, makes stti heredes mean persons who took an inheritance 
. that was their own, who were heirs not of the paterfamilias, 
but of themselves, and being, as Cujacius expresses it by a 
Greek equivalent, avroKkripovofioi, took what thus belonged to 
them already, and only received possession of that over which 
they had always had a kind of ownership. As tho hereditus 
might, with regard to them, have been termed espeq^Jly and 
properly sua, so they themselves were termed sui hcr^fls. The 
other opinion, which is sanctioned by the authority of Tapinian 
(3). xxxviii. (5. 7), who says, if a grandson whose fatlier was 
dead, suns heres erit, cum et ipse fuerit in potestate, refers 
the origin of tlie term to the common and well-known usage 
of suus, as a person in the power of the paterfamilias. The 
sui heredes were those wlio united the characters of sui, that 
is, were in the power of the paterfamilias, and were his 
heredes, which no one could have been who was not sui juris 
at the time of the death of the paterfamilias, as the hcreditas 
would have immediately passed from them to the person in 
whose power they were. The latter origin of the term seems 
, the mflil'e probable. 

As th®ii4ext informs us, the praBtor interposed to prevent its 
being in every case obligatory on the suus hares to accept tlio 
inheritance; he was only treated as an heir if ho int(3rmeddled 
with the inheritance; and until he had in some way shown his 
intention of doing so, the prmtor refused to permit any action 
to be brought against him as suns heres by the creditors of the 
deceased. The henejicium ahstinendi, as this power of ab¬ 
staining was termed, differed from the henefeium saparaiionis, 
accorded to slaves, by no express demand being necessary, as it 
always existed in the absence of express intention to accept 
the inheritance, and also by its being a protection to the suus 
heres against all actions whatever brought against him in his 
capacity of heir, wliile the slave was liable to the amount of 
the property of the deceased. 

The suus heres, who had availed himself of this privilege, 
did not thereby cease to be heir. He could afterwards accept 
the inheritance if the goods were not sold by the creditors. 
(D. xxviii. 8. S.) 

8. Ceteft qai testatoris juri sub- 3. All those who are not subject to 
jeoti non sunt, extranci heredes ap- the power of-tho testator, are termed 
peUantor: itaque libcri quoquo nostri cxfrnnei her^dvs: thus, children, not 
in* potestate nostra non sunt, within our power, whom we insti- 
A nobis instituti, extranci tute heirs^ are extranei heredes. So, 
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herodes vitlentur. Qua de oaiisa et 
qui heredefl a xnatre instituuntur, 
eodem nuraero sunt, quia femincp in 
potestate liberos non habont. Servus 
quoqiie heres a domino institutus et 
post testanientum factum ab eo ma- 
numissus, eodem numero liabetur. 


too, are children, instituted heirs 
by their mother, for a woman has not 
her children un,der her power. A 
slave also, whom his master has .in- 
stiiuted by testament and afterwards 
manumitted, is considered a Acm 
extraneus. 


Qax. ii. 161. 


4. Tn extranOis hcredibus illud ob- 
sorvatur, ut sit cum eis testarnenti 
factio, sive ipsi heredes instituantur, 
sive hi qui^ potestate eorum aunt; 
et id duobus tcn^poribus inspicitur, 
toslamonti quidem facti ut constiterit 
institutio, mortis vei-o testatoris ut 
effcctum habeat. Hoc amplius et 
cum adierit hcreditatem, esse debet 
cum eo testarnenti factio, sive pure 
sive snb conditione heres institutus 
sit; nam jus h'eredis eo vcl niaximo 
tempore inspiciendum est, quo acqui- 
rit hereditatem. Medio autem tem¬ 
pore inter factum testamentum et 
mortem testatoiis vel conuitionem 
institutiorns cxistentem, mutatio juris 
non nocet horedi; quia, ut difimus, 
tria tcmpcnja insiiicimus. Testarnenti 
autoin factionoin non solum is habere 
videtur qui testamentum facero po¬ 
test, sed ctiam qui ex alieno tcsla- 
niciito vol ipsi caperc potest vcl alii 
ncquirero, licet non possit facere tes- 
tamcnimn. Et ideo fnriosus et mutus 
et postmniis et infans et filinsfami- 
lias et servns alieiius testarnenti fac- 
tioncm liaberc dicimtur: liect cnim 
testamentum facei’e non possint, at- 
tamen ex testnmento vel sibi vel alii 
acqnirere possimt. 


4. As to exlranei heredes^ the rule 
is, that the testator must have 
testarnenti factio with them, whether 
they ai'e instituted heirs themselves, 
or wliether those under their power 
are instituted. And this is required 
at Iwo several times t at the making 
pf the testament, that the insti¬ 
tution may be valid, and at the tes¬ 
tator's death, that it may take effect. 
Further, at the time of entering 
upon the inheritance, testarnenti factio 
ought still to exist with the heir, 
whether he is instituted simply or 
conditionally; for his capacity as the 
heir is principally regarded at the 
time of acquiring the inheritance, 
lint in the interval between the mak¬ 
ing of the testament and th^* d^ath 
of the testator, or the a^omplish-. 
ment of the condition of the institu¬ 
tion, the heir will not be prejudiced 
by change of status; because it is 
the three points of time which we 
have noted that are to be regarded. 
Not only is a man who can make a 
testament said to have teslamcnti 
factio, hut also any person who under 
the testuragnt -of another can take 
for himself, or acquire for another, 
although ho cannot himself make 
a testament; and therefore insane 
and dumb persona, poslhumoris 
cliildren, infants, sons in power, and 
slaves belonging to others, are said 
to have testarnenti factio. For al¬ 
though they caunot make a testament, 
yet they can acquire by testament 
cither for themselves or others. 


D. xxviii. 5. 49. 1; D. xxviii. 1. 10. 1. 

The necessity for tlio heir having testarnenti factio at the 
time of tlie making of the testament proceeded from the 
anciept mode of making testaments. When, in the calata 
comitiat the testator orally announced wlio^ was on whom he 
wished his legal existence, his persona, to devolve after his"' 
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death, the person designated could not have accepted -the 
devolution unless he had been in the enjoyment of those rights 
of,citizenship implied in the testamenti factio ; and when tes¬ 
taments were made per Ois et lihram, it was equally necessary 
that the purchaser, that is, the heir, should have those rights 
of citizenship which would enable him to go through a sale by 
mancipation. 

It will be observed that the text says that it was immaterial 
whether the heir preserved his testamenti factio between the 
two periods of the making the testament and the death of the 
testator; if he lost it between the two later epochs, viz. the 
death of the testator and the entrance on the 'inheritance, he 
could not take, and it would not avail him that he had recovered 
it at the time of entering on the inheritance. (D. xxviii. 2. 29. 5.) 

The classes mentioned in the concluding portion of this 
paragraph might have the rights of citizenship, and only bo 
accidentally prevented from exercising those rights. 

5. Extraneis autem heredibus deli- 5. Extranei luredes may dolibcrato 
berandi potestas est de aclennda here- whether^they will enter upon the in- 
ditate vel non adeunda. Sed sive is heritancc. But, if one, who has the 
cui abstinendi potesta-s est, iranjis- ' liberty of abstaining, intermeddles 
cucrit se bonis hereditatis, sive ex- with the property of the inheritance, 
traneui cui de adeunda hereditato or an extrnneus heres^ who is iiermitted 
deliberarci^^cet, adierit, postca relin- to deliberate, enters on the inherit- 
quendoj hereditatis facultatem non ance, it will not afterwards be in liia 
liabet, nisi minor sit viginti quinque power to renounce the inheritance, 
annis; nam hujus a-tatis hominibus, unless he shall bo under the age of 
sicut in ceteris omnibus causis, de- twenty-five yeoi's; for tire prn'tor, as 
ceptis, ita et si temcro dumnosam __ in all other cases he relieves nunors 
hereditatem susceperint, pru'tor sue- who have been deceived, so too he 
currit. does when they have rashly taken 

upon themselves a burdensome in¬ 
heritance. 

Gai. ii. Ida, 103. 

. There was no fixed time within which it was necessary that 
the heir should decide whether to accept or reject the inherit¬ 
ance, excepting when the testator fixed the time himself by 
what was termed cretio. (See note to paragr. 7.) Those who 
were interested in his making a doSision could compel him by 
action to do so, and the pi’aetor then, if he wished, allowed him 
time to deliberate, never less than one hundred days. Justinian 
Secides that the time given should not exceed nine months; or, 
as a special favour from the emperor, a year. If he did not 
(Isolde within the appointed time, he was taken to have rejected 
the inheritance, if the action to compel a decision was brought 
1^^:^substituted heiij|| or a heres ah intestato ; to have accepted 

if the action was brought by legatees or creditors. If he 



LIB. ir. TIT. XIX. 


305 


died before tbe expiration of the time, and within a year of the 
first commencement of his right to enter on the inheritance, his 
heir could, during the unexpired remainder of the time, decide 
in his place. (D. xxviii. 2. 28; Ood. vi. 30. 19.) 

The mode by which the prtetor interfered for the protection 
of minors was called the restitutio in integrum. (See Bk. i. 
Tit. 23. 2.) 


6. Sciendum tamen est divum Ha- 
diianum ctiam majori viginti quinque 
aunis veniam dedisse, cum post aclitam 
hereditatem grande res alienum quod 
adita? hereditatis tempore latebat, 
emersisset. Sod hoc quidem divus 
Hadrianus cuidam speciali beneficio 
pnestitit; divus Autem Gordianus 
postea in militibus tanturamodo hoc 
extendit. Sed no^ra benevolentia 
commune omiiibus subjectis imperio 
nostro hoc beneficium prfustitit, et 
constitulionem tarn a'quissirnam quam 
nobilem scripsit, cujus tenorem si^ 
observaverint homines, licet eis et 
adire hereditatem, et in tantum toucri 
quantum valcre bona li^'reditatis oon- 
tingit: ut ex liac causa ncque dchbe- 
rationis auxilium eis fiat necessariuin, 
nisi omissa observatione nostrai con- 
stitutionis, et deliberandum existi- 
niaverint, et scse veteri gravamini 
aditionis supponcre malucrint. 


6. The Emperor Hadrian, however, 
once gave permission to a person of 
full age, to relinquish an inheritance, 
when it appeared to be encumbered 
with a great debt, which had been 
unknown at the time that he had 
entered on the inheritance. But this 
was granted as a special favour. The 
Emperor Gordian afterwards extended 
this as a settled privilege, but only to 
soldiers. But we in our goodness 
have rendered this benefit common to 
all our subjects, having dictated a 
constitution as just as it is i11ustriou.s, 
by which, if heirs will attend to its 
provisions, they may enter upon their 
inheritance, and not be liable beyond 
the value of the estate; so that they 
need not have recourse'to delibe¬ 
ration, unless, neglecting to conform 
to our constitution, they prefer to 
deliberate, and submit themselves to 
the liabilities attending the enteiing 
on the inheritance under the old law. 


Gat. ii. 103 ; C. vi. 30. 22. 

• 

Commentators have termed the privilege alluded to here the 
hencjiciuni inventarii. Within thirty days after the heir be* 
came acquainted with his rights, an inventory of the property 
might be begun, which was to be finished within ninety dnya 
from the same time. This inventory was to be made in presence 
of a tahelliOf or public notary; and of any parties interested 
who might wish to bo present, or else of three witnesses. 

If the heir chose to avail himself of this privilege, he en¬ 
tirely separated the estate of the testator from his own; he 
could deduct anything that might be owing to him from it, and 
had to pay to it anything ho might owe.^ He first paid the 
expenses of the funeral and of tho inventory, and then all the 
creditors in the order they sent in their clmms. If there was 
any surplus, he took it; if any deficiency, Jje was not liable. 
(Cod. vi. 30. 22.) 


X 
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7. A stranger, instituted by testa¬ 
ment, or called by law to a succession 
nb hitestato, may become heir, either 
by doing some act as heir, or even 
by the mere wish to accept the inhe¬ 
ritance. And a roan acts as heir if 
he treat any of the goods of the in¬ 
heritance as his own, by selling any 
part, or by cultivating the ground, or 
letting it, or in any other way declare, 
either hy act or word, his intention 
to enter on the inheritance, provided 
only that ho knows that tlie person, 
with respect to|p;hoso estate he acts 
as lieir, is dead, testate or intestate, 
and that ho himself is the heir; for 
to act as heir, is to act as proprietor; 
and the ancients frequently used the 
term heir to denote the proprietor. 
But as a stranger may become heir 
by a mere intention, so, on the con¬ 
trary, by a contrary intention, be is 
at once baiTed from the inheritance. 
Nothing prevents a person, who was 
born deaf and dumb, or subsequently 
became so, from acting as heir, and 
acquiring the inheritance, if only he 
knows what Bb is doing. 

Gai. ii. ICC, 107. 169; D. xxix. 2. 5. 

Besides the two modes of entering on the inheritance hero 
mentioned, namely, forming an intention to do so, and doing 
some act as heir/ there was a mode, abolished by a constitution 
of Arcadius, Honorius, and Theodosius (a.d. 407), called 
cretio. Cretio appellata est, quia cernere est quant decer- 
nere et cotisiiiiiere. (Gai.. ii. 164.) The testator himself, 
in his will, fixed the time within which the heir was to decide 
whether he would accept the inheritance. Generally the time 
was made to run from the period when the heir became ac- 
•quainted with his rights, and this was called the creiio vul¬ 
garis; sometimes from that when the rights accrued to him, 
and this was called tlie-cretio coniinua. The heir could alter 
his decision at any time within the limited period. His deci¬ 
sion was expressed, when made, by forms more solemn than 
when the aditio was made by a simple declaration of intention, 
(v. Gai. in loc. cit.) The heir was said adire hereditatem 
■whenever he in any way entered on the inheritance, whether by 
doing some act as heir {pro herede gerere) or by the mere in¬ 
tention to be heir {nuda voluntate). Of course this intention 
would be mamfested in some way or other; but it was the for¬ 
mation, not the expression, of the intention that constituted 


7. Item extraneus herea testamento 
institutus, aut ah intestate ad Icgiti- 
mam hereditatem vocatus, potest aut 
pro herede gerendo aut etiam nuda 
voluntate suscipiendflc hereditati heres 
fieri. Pro herede autem gerere quis 
videtur, si rebus hereditariis tamquam 
heres ntatur vcl vendendo res heredi- 
tarias vel prtedi'a colendo locanclovo et 
quoquo modo, si voluntatem suam 
declaret vel rc vel verbis de adeunda 
hereditate: dummodo sciat eum in 
cujus bonis pro herede gerit, testatum 
intestatumve obiissc et so ei horedera 
esse. Pro herede enim gerere est pro 
domino gerere; veteres enim heredcs 
pro dominis appellabant. Sicut autem 
nuda voluntate extraneus heres fit, ita 
et contraria dcstinatione statim ab 
hereditate repolhtur. Eum qiii surdus 
vel mutus natus est, vel postea factus, 
nihil prohibet pro lierodc gerere et 
acquirere sibi hereditatem, si tamen 
intelligit quod agitur. 
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the entrance on the inheritance. Properly speaking, one per¬ 
son could not enter on an inheritance for another; but there 
were necessarily exceptions, such as that a tutor might accept 
an inheritance in behalf of his infant pupil. No one could 
enter on part of the inheritance, nor could he enter con¬ 
ditionally, or for a certain time. Directly he did enter, he was 
clothed with the persona of the deceased, whom he represented 
as if he had succeeded immediately on his death, (D. xxix. 
2. 54.) 


■0 

Tit. XX. DE LEGATIS. 


Post hreo vidoamus do legatis. 
QuiP pars juris extra propositam qui- 
doni materiam videLur, nam loquimur 
do iis juris liguria qnibus per univer- 
sitatom res ni>l>is acquiruntur; sed 
cum oinnino do tostamentis deque 
keredibus qui testameuto instituun- 
tur, locuti suTuus, non sine causa 
sequonti loco potest hive juris materia 
tractari. 


We will now proceed to treat of 
legacies. This part of the law may 
not seem to fall wntliin our present 
subject, namely, the discussion of 
those methods hy which things are 
acquired <per iiniversitatem; but, as we 
have already spoken of testaments 
and testamentary heirs, we may not 
improperly pass to the subject of 
legacies. 


Oat. ii. 191. 

A legacy, being a mode by which the property in one or 
more particular things is acquired, ought not, properly, to be 
discussed in tlie part of the Institutes devoted to the discus¬ 
sion of the modes of acquiring a universitas rerum. 

In Roman law a legacy was an injunction given to the heir 
to pay or give over a part of the inheritance to a third person 
— Legatum, quod hyis modo id est imperative, testamento 
relinqtiitiir. (Ui-P. JReq. 24. 1.) Without an heif'there could 
be no legacy; and, 'therefore, if no instituted heir entered on 
the inheritance, the gift of the legacy was useless. The term 
was never applied, as in English law, to a direct bequest. * 

1. Legatum itaquo cst donatio quo?- 1, A legacy is a kind oft gift left 

dam a defuncto relicta. by a deceased person. 

D. xxxi. 80. 

2. Sod olim quidem erant legato- 2. Formerly, there were four kinds 
nim genera quatuor, per vindica- of legacies, namely, per vint/ica^ioncm, 
tionem, per damnationom, sinendi . per Jamnationcm, sinendi modo, and 
modo, per pneceptionem; et certa per prweeptionem. There was a cer- 
qufedam verba cuique generi legato- tain form of words proper to each 
rum adsiguata eraut, per qum singula of these, by which Uiey were distin- 
genera legatorum^ significabantur. guished one from another. But tliese 
Sed ^ ex constitutionibus divorum solemn forms ha\o been wholly aup- 
principum solemnilas hiuusmodi ver- pressed by imperial constitutions. 

X 2 
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borum penitus sublata est. Nostra 
aiitem constituiio, quam cum mngua 
feciraus lucubratione, defunctorum 
voluntates validiores esse cupiontea, 
et non verbis sed voluntatibus eorum 
faventea, disposuit ut omnibus legatis 
una sit natura, et quibuscumque ver¬ 
bis aliquid derelicUim sit, Hceat lega- 
tariis ’d persequi, non solum per 
actlones personales, sed ctiam per in 
rem et per bypotbecariami. Cujus 
constitntionis perpensum modum ex 
ipsius tcnore pcrfectissime acciperc 
possibile est. 


We also, desirous of giving respect 
to the wishes of deceased persons, 
and regarding their intentions more 
than their words, have, by a constitu¬ 
tion composed with great study, en¬ 
acted that the nature of all legacies 
shall be the same; and that legatees, 
whatever may be the words employed 
in the testament, may sue for what 
is left them, not only by a personal, 
but by a real Or an hypothecary 
action. The wisdom of this consti¬ 
tution may be easily seen by a perusal 
of its di>positio4l. 


G.u. ii. 192, 193. 201. 200. 21(1; 0. vi. 37. 21; C. vi. 4.3. 1. 

Per vindicationem. The formula in this species of legacy 
ran thus: “ Hominem do^ let/o,” or "‘do;’’ or “ ra^ 

jiitOy aumito, sibi haheto.” The legacy was said to he per vin¬ 
dicationem, because, immediately on the heir entering on the 
inheritance, the subject of the legacy became the property of 
the legatee ecc jure Qiiiritium, who could accordingly claim it 
ty vindicatio. The testator could only give, in tin's way, things 
of which he had the dominium ex jure Quiritium, both at tlic 
time of making the testament and of his death; excepting that 
such dominium at the time of death alone was sufficient when 
the subject of the legacy was anything appreciable by weight, 
number, or measure, as wine, oil, money, &c. (Gat. ii. 19G.) 

Per damnationem. The formula ran thus : “ Heres mens 
damnas esto dare ox “ Dato, fae.ito, heredem meum dare 
juheo’’ The legatee did not, by this legacy, become proprietor 
of the subject of the legacy; but he had a personal action 
against the, heir to compel him to give {dare), to procure 
{pra'atare), or to do {facere), that which the terms of the 
legacy directed. Anything could he given by this legacy that 
could become the subject of an obligation, whether the pro¬ 
perty of the testator, the heir, or any one else. The rights it 
gave were, therefore, said to be the optimum jus legati. (Ulp. 
Reg. 24. 11; Gai. ii. 204>208.) 

Sinendi modo. The formula of this kind of legacy was: 
** Heres mens damnas esto sinere Lucitim Titium sumere 
illam rem sibique habere.” (Gai. ii. 209.) The heir is to 
allow the legatee to take tlie thing given. This form, then, was 
applicable to anything that belonged to the testator or to the 
heir, but not to anything belonging to a third person. The 
legatee did not become the owner of the thing given until he 
took possession. If the heir refused to allow the legatee to 
tak^'possession, the legatee might compel him to do so by the 
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personal action termed “ Quicquid heredem ex testamento 
dare facere oportet.” . (Gai. ii. 213, 214.) 

Per praceptionem. Tlie formula ran : “ Lucius Titius illam 
remprmcipito" {i. e. take beforehand). The proper applica¬ 
tion of tliis form was to a gift made to one already instituted 
heir, of something which he was to take before receiving his 
share of the inheritance. The heir could enforce his claim to 
this something beyond his share by the action termed judici^itt 
familidi erciscuud<e, i. e. for having the inheritance portioned 
out by a judge, who assigned the thing given by the legacy 
to the heir as Watee. It was only by a mistake in language 
tliat this form Ims applied to a gift to a person not an heir; 
but a gift made in this form to a person not heir was hot 
void ; for tlie senatus-consnlfuni Neronianuni, about a.d. GO, 
made every such legacy valid as a legacy per damnutiouem. 
Gains mentions that the Proculians attempted to get over the 
difficulty where tlio word prweipito was used to give a legacy 
to a person not heir, by reading as ^'capita;' 

and this construction was confirmed by a constitution of 
Adrian. (Gai. ii. 218 - 221 .) 

Under the imperial legislation the value attached to these 
formnhc w’as gradually lessened. By the scnaius-cojisuituui 
Neroniufnun it was enacted that any legacy given in a form of 
words not suited to the gift intended should bo as valid as ono 
given in the form most favourable to the legatee. “ quod 
miuiis aptis rerbis leqaium est perinde sit ac si optimo jure 
ierjafum essety (Ulp. 24. 11; Gai. ii. 197.218.) The 
formuhv remained, but a mistake in their use could no longer 
injure the legatee : and in every case the legacy, however ex¬ 
pressed, had the effect of a legacy given damnationem. In 
a.d. 342 a constitution of Constantine II., Constantins, and 
Constnns, abolished the use of formulae in all legal acts. (C. ii. 
58.1.) The division of legacies still theoretically remained, but 
the appropriate formuhe were no longer in use. Finally Jus¬ 
tinian, as wo see in the text, enacted that all legacies should 
be of the same nature, and that the legatee might enforce the 
legacy by personal, real, or hypothecary actions, according to 
the nature of the gift. 


3. Sell non usque ad earn con- 
stitiitionem standum csso okisli- 
maviinus: cum enim outiquitatom 
invenimua legata quidem stride con- 
cludentom, fidoicomniissis autem qato 
ox voluutato inagia desceiidebant de- 
fiinctorum, pinguiorem naturam in- 
dulgontoin, noccssarium esse duxi- 
juus omnia logata fidoicommissis 


3. Wo have not, however, judged it 
expedient to confine ourselves wdlirin 
the limits of this constitution; for, 
observing that the ancients confined 
legacies within strict rules, but ac¬ 
corded a greater latitude to Jideicom- 
missa as arising more immediately 
from the wishes of .'.ho deceased, wo 
have thought it necessary to make 
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exeequare, nt nulla sit inter oa dif¬ 
ferentia ; sed quod deest legatis, hoc 
replcatur ex natura Adeicomniis- 
sorum, et si quid amplius est in 
legatis, per hoc crescat fideiconimis- 
sorum natura. Sed ne in primis 
legum cuhabulis permixte do his 
exponendo studiosis adolescentihus 
quamdam introducamus difflcultatem, 
operep pretiura esso duximus interim 
separatim prius de legatis et postea 
de fideicommissis tractare, ut natura 
utriusque juris cognita facile possint 
peymixtionem corum oruditi subtilio- 
ribus auribus accipere. 
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all legacies equal to gifts in trust, so 
that no difference really remains be¬ 
tween them. Whatever is wanting 
to legacies they will borrow from 
fideicommissa, and communicate to 
them any superiority they themselves 
may have. But, that we may not 
raise difficulties, and perplex tlie 
minds of young persons at their en¬ 
trance upon the study of the law, by 
explaining these two s^ibjects jointly, 
we have thought it wortli while to 
ti'eat separately, first of legacies and 
then of trusts, that, the nature of 
each being known, the student thus 
prepared, may more edsily under¬ 
stand them When mixed up the one 
with tho other. 


C. vi. 43. 2. 

. All that remained, after the changes noticed in the text, to 
distinguish legacies from Jideicorntnissa, was the general cha¬ 
racter of the expressions used. If they were imperative, tho 
gift was a legacy; if they assumed the form of a request, and 
were given p^ecative, they were fideicommissa. If a gift was 
in form imperative, but it was not valid as a legacy, it was valid 
as a trust. If such a gift could be valid as a legacy, it was of 
course regarded as a legacy, and not as a fideiconimissiim. 

A difference still remained with respect to the gifts of liberty 
to a slave. (Vid. Tit. 24. 2.) A direct legacy of liberty made 
the slave the libertua of thh testator; a gift of liberty by a 
Jideicommismm made the slave the lihertus of the Jidei- 
commissarius. 


4. Non solum autem tostatoria vcl 
heredis res, sed ctiam aliena legari 
potest, ita ut heres cogatur redimere 
earn et pnestare; vel, si non potest 
redimere, oestimaUonem cjus dare. 
Sed si talis res .sit cujus non est com- 
mercium, nee .Tstimatio ejus dehetim, 
sicuti si Campum Martium vel basi¬ 
licas vel templa, vel qum publico usui 
destiuata sunt, legaverit; nam nullius 
moment! legatum est. Quod autem 
diximus alienam rem posse legari, 
ita intelligendum est, si defunctua 
aeiebat alienam j^em esse, non et si 
Ignorabat; forsitan enim si scisset 
alienam, non legasset. Et ita divua 
Pius rescripsit; et verius esse, ipsura 
qui ajpt, id est legatariuA, probate 
oportere scisse alienam rem legare 


4. A testator may not only give as 
a legacy his own property, or that of 
his heir, but also tho proirerty of 
others. The heir is then obliged 
either to purchase and deliver it, or, 
if it cannot be bought, tb give its 
value. But, if the thing given is not 
in its nature a subject of commerce, 
or purchasable, the heir is not bound 
to pay the value to the legatee; as if 
a man should bequeath the Campus 
Martius, the palaces, the temples, or 
any of the things appropriated to 
public purposes, for such a legacy is 
of no effect. But when we say that 
a testator may givO the goods of 
another as a legacy, we must be 
understood to mean, that this can 
only be done if the deceased knew 
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(lefunctum, non heredem probare that what he bequeathed belonged to 
oportere ignorasso alienam, quia sem- another, and not if he were ignorant 
per peccssitas probatidi incumbit illi of it; since, if he had known it, he 
qui agit. would not perhaps have left such a 

legacy. To this effect is a rescript of 
the Emperor Antoninus, which also 
decidtis that it is incumbent upon the 
plaintiff, that is, the legatee, to prove 
that the deceased knew that what he 
left belonged to another, not upon 
the heir to prove that the deceased 
did not know it, for the burden of 
proof always lies upon the person 
who brings the action. ^ 

fiAi. ii. ; D. \xx. gU. 7. 10; D. xxxi. 07. 8; C. vi. 37. 10; D. xxii. 3. 21. 

Sed ct si rem obligutam creditori 5. If a testator gives as a legacy 
aliquis legavcrit, ncces.se habet heres anything in pledge to a creditor, the 
lucre. bit hoc qtioquc casu idem heir is hound to redeem it. But in 
placet qnod in i*e alicim, iititademum this case, as in that of the property 
lucre iicoesso liabeat licres, si scaebat of another, the heir is not bound to 
defiincins rem obligatam esse ; et ita redeem it, unless the deceased knew 
divi Severus et Antoninus rescrip- that the thing was pledged; and this 
serunt. Si tanien dcfunctus voluit the lOmperors Severus and Antoni- 
legatum lucre et hoc expressit, non nus have decided by a rescript. But 
debet heres cam lucre. when it has been the wish of the 

deceased tliat the legatee should re¬ 
deem tlic thing, and he has expressly 
said so, the heir is not bound to 
redeem it. 

D. XXX. 5. 7, 

0. Si res aliena legata fucrit, et 0. If a thing belonging to another 
ojns vivo testatoro legatarius dominus b« given as a legacy, and become the 
factus fucrit, siqiiidein ex causa emp- proiierty of the legatee in the life- 
tionis, ex teslameiito actione pretium time of the testator, then, if it be- 
ennsequi potest; si vero ex causa come so by purcba.so, the legatee 
hicrativa, voluti ex causa dnnationis may recover the value, by an action 
vel ex alia simili causa, agere non founded on the testament; but if 
potest: nam traditum est, dnos lu- the legatee obtained it by any way 
crativas causas in eumdem hominem of clear gain to him, as by gift, or 
et in camdem rem concurrere non any similar mode, he cannot bring 
posse. Ilac ratione, si ex duobus such an action,' for it is a received 
testamentis eadem res eidera debcatur, rule, that two modes of acquiring, 
interest utrum rem an n>stimationem eacli being one of clear gain, can 
ex testamento consecutus est: nam never meet in the same person with 
si rem, agere non potest, quia habot regard to the same thing. If, therc- 
eam ex causa lucrativa; si aisti- fore, the same thing be given by two 
matiouem, agere potest. testaments to the same person, it 

makes a difference, whether the lega¬ 
tee has obtained the thing itself, or 
the value of it, under the first, for, if 
he has ah'eady received the thing 
itself, he cannot bring an action, for 
he has received ;fby a mode of clear 
gain to him; but, if ho has received 
the value only, ho may bring an 
action. 
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D. XXX. 108; 1). xliv. 7. 17; I), xxx. 84. 2. 

It may be observed, that if a person acquired the subject of 
a legacy by a causa lucrativa during the lifetime of the testa- 
tator, and the legacy was made, not in his own favour directly, 
but was given to his slave, or a descendant in his power, he 
could recover the value of the thing given from the heir. In 
such a case the two causae lucrativa: were not considered so to 
unite in one person as to violate the general rule, although, in 
fact, the result was the same as if the rule had been directly 
violated. (D. xxx. 108.) 

In the beginning of this paragraph it is said that if the 
legatee acquire the thing during the lifetime of the testator by 
a causa hicraiiva^\\Ci could not regain it or its value by legacy. 
The vivo testatore is merely an example; it would be the same 
if tlie legatee acquired the thing by a causa lucrativa at any 
time before receiving it by way of legacy. 


7. Ea qiioque res quai in ^;erum 
natura non est, si modo futura est, 
recte legatur: veluti fructus qni in 
illo fundo nati evnnt, aut quod ox ilia 
ancilla uatum crit. 

Gai. i 

8. Si eadem res duobus legata sit 
sive conjunctim sive disjunctim, si 
am bo perveniant ad legatum, scindi- 
tur inter eos legatnni; si alter tUfi- 
ciat, quia aut spreverit legatum, aut 
vivo testatore decesserit, vel alio quo- 
libot modo defecerit, totum ad colle- 
gatarium pertinet. Conjunctim autem 
legatur, veluti si quis dicat, Titio et 
Seio liomincm Sticliurn do lego ; dis¬ 
junctim ita, Titio hominem Sticliurn 
do lego, Seio Stichum do lego. Sed 
ct si expresserit eumdem hominem 
Stichum, n-que disjunctim legatum 
intelligitur. 


7. A thing not in existence, but 
which one day will be in existence, 
may be properly given as a legacy, as, 
for instance, the fruits which shall 
grow on such a farm, or the child 
wliich sliall be born of such a slave. 

. 208. 

8. If the same thing is given as a 
legacy to two persons, either con¬ 
jointly or separately, and both take 
the legacy, it is divided between them. 
But sliould either of the legatees fail 
to take it, cither from refusing it or 
from dying in the lifetime of the tes¬ 
tator, or from any other reason, the 
whole goes to his co-legatce. A legacy 
is given conjointly, if a testator say, 1 
give as a legacy my slave Stichus to 
Titius and Seius : but separately, if 
ho say, I give as a legacy my slave 
Stichus to Titius; I give as a legacy 
my slave Stichus to Seius. And if 
the testator soy, that he gives the 
same slave Stichus, yet the legacy is 
atill taken to be given separately. 


Gat. ii. 199. 

A legacy might be void originally, when it was said to be 
token pro noti scripto, i, e. as if it had never been inserted; or 
it might be valid originally, and yet before the rights of the 
legatee were fixed (i.c. to use the technical term (6ee note on 
parogr. 20), before tlic (lies cedit) the legatee might die or 
refuse the legacy, or become incapable to take, when the legacy 
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-was called irritum or destittitum; or the rights of the legatee 
might be fixed, hut before the legacy ^as actually delivered 
over to him, it might be taken away from him on account of 
something rendering him unworthy to receive it; the legacy 
was then called ereptitium {quae utt indignis eripitur). If 
there were no co-legatees, the legacy, if ereptitium^ went to 
the Jiscus; in the two other cases the failure of the legacy was 
for the benefit of the heir. The legacies were burdens with 
which he might have been, but was not, charged. 

But if there was a co-legatee the case was different. Co-lega¬ 
tees might be created, according to a division made by Paulus 
(D. 1, 16.142), re, re et eerhis, or cerhis; re being equivalent 
to the diftjtwctim of the text, when the same gift was made 
separately to two or more persons; re et verbis, equivalent to 
tlic conjunctim of the text, wdien the same thing was given at 
once to two or more; and re^ his, in which the joint legacy was 
only apparent, the gift being made at once to two or more, but 
their respective shares being assigned them, as ‘'lego Titio et 
Seio e.v icrjuis parlihus.” 

The rights of co-legatees were very diflfercnt at different 
periods of Eoman law. Originally the interest of the co-legatee 
was determined by the formula under which the legacy was 
given. If it were per vindicationem, the right to the property 
in the wdiole thing given passed to each legatee. They might 
divide it between them, but this was for their own convenience. 
They each had, hi the eye of the law, the whole. If it wore 
given per damnalionem, no right to the property passed, but 
each legatee was a creditor of the heir in respect of the thing 
given. Aceordingly each co-legatee could rccov.er from the heir 
the whole of the thing given, or its value in money. {Singulis 
sofida res dehehitur. Gai. ii. 205.) Before the lex Vapia 
Voppcea there was no such thing as accrual of legacies between 
co-legatees; each legatee was entitled to the property in the 
whole thing, or was creditor for the whole. When the legacy 
was per vindicationem, it made a difference in fact, whether his 
co-legatee took or not, but not in law, as in any case the law 
considered him to have the whole legacy {in solidum habuit); 
if it were given per damnationem, it made no difference in law 
or fact, for each legatee was creditor for the whole. 

'The lex Tapia Voppiea introduced a new system. It took 
away the legacies of the unmarried and the childless, and gave 
them to those who were fathers and married. No one could 
take as heir or legatee who was unmarried {calehs) or childless 
{orbus). At the same time the dies cedit, as it was called, that 
is, the time when the rights were fixed (see note to paragr. 20) 
was thrown back from the time of the aditio hereditatis to that 
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of the opening of the testament. Thus many legacies fell to 
the ground; they became caduca, and were diverted from the 
course intended by the testator. Quod quis sibi testamcnlo 
rclictum, ita tit jure civili capere jtossH^ aliqua ex causa non 
ccperit caductini apqtelldtur, veliiti ceciderit ah eo. (Ulp. 
B.eg. 17. 1.) The term cadiica was strictly applied only to 
these lapses of legacies caused by the provisions of the lex 
Pajna Poppcea, hut was subsequently used for the failure of 
any testamentaiy disposition. Failures in legacies, occasioned 
by any of the rules of the civil law, and not by the le.v Papia 
Popptea, were said to be in causa caduci, and wore subjected 
by that law to the same rules ns governed the caduca. These 
caduea were given, in the first place, to co-legatees having 
children; but by a distinction, based apparently on no very good 
reason, it was only those joined re et verbis, and those joined 
verbis, who were considered co-legatees for this purpose; 
those joined re were not. If there were no co-legntees with 
children, the legacies wen|f^ to the Jieir who had children. If 
there were none, then to legatees generally who had children. 
If none had children, then to the Jiscus. Any legacy given by 
the lex Pajiia Poppcea might be refused : if accepted, it passed 
with all the burdens attaching to it. Caduca cum suo oncre 
Jiunt. (Ulp. Reg. 17. 2.) The lex Papia Popptca excepted 
from its provisions tlie descendants and ascendants of the testa¬ 
tor to the third degree, and left them jus antiquum in caducis 
(Ulp. Reg. 18) ; i. e. they were object to the old rules of the 
civil law. Legacies which were originally void did not c(.)mo 
within the,scope of this law. 

13y a constitution of Caracalla (Ulp. Reg. 17. 2), all cadtlca 
were at once given to the Jiscus, and no legatee or heir any 
longer profited by the failure of legacies under the lex Papia 
Poppaa. 

Constantine abolished the law of incapacity arising from 
celibacy. (Cod. viii. 58.) And Justinian did away with all 
the law of caduca springing out of the lex Papia Popp(pa. 
The distinction between the kinds of legacies being no longer 
in existence, new provisions on the subject were made. (0. vi. 
51. 11.) The right to bring a real action was to attach to 
every legacy; and co-legatecs Avore placed in the position they 
would have occupied before the lex Papia Popp<ca; but it was 
enacted that in every case of a gift to a co-legatee failing, an 
accrual should take place to the othet, or others joined with 
him. If they were joined re, the accrual was said to be 
obligatory on those conjoined; but the burdens of the legacy 
did not pass with it. Keally there was no accrual at all; the 
co-legatees were in the same position us if the gift had only been 



LIB. II. TIT. XX. 


816 


made to one. If the co-legatees were joined re et verbis^ the 
accrual was voluntary, but the burdens of the legacy passed 
with it. The co-legatees were looked upon as having really 
distinct interests, and, therefore, if the gift to one foiled, the 
others had something to receive. But, at the same time, they 
took the share they gained, with all its burdens; it might, for 
instance, bo encumbered with a Jideicommissum, Legatees 
joined only verbis were not, properly speaking^ co-legatees at 
all, and Justinian does not permit any accrual between them. 
There was thus a clear distinction made between legacies given 
jointly to legatees re et verbis and those given verbis. In 
both distinct interests were in effect given to all the legatees; 
but in the former case these interests were so united, that, 
through the failure of the legacy of one legatee, his interest 
accrued to those joined with him. 

If the rights of a co-legatee were once fixed, then even if he 
died before he receiv^ his legacy, the accrual on any failure 
still took place for his benefit, or rajljer that of his representa¬ 
tives, and was said to bo given to his pars or share. (D. vii. 
1. 83. 1.) 


9. Si cui futidus alieuua legatus 
fuorit, et cnierit proprietatem dcducto 
usiifructii, et iisusfructus ad cum jjer- 
vencrit, et postca ex testamento agat, 
I'ccte cum agove et fuiidiim petoro 
.) ulianus ait, quia ususfnictus in petL 
tiono servitutis looutn obtinet; se‘d 
oflicio jmlicis continetiir, ut deducto 
iisufructu jubeat Bcstiniationem pra*- 
stari. 


0. If a testator give as a legacy 
land belonging to another, and the 
legatee purchase the bai'e ownership, 
and the usufruct conies to him, and 
he afterwards brings an action under 
the testament, Julian says that an 
action claiming the land is well 
brought, because, in this claim, the 
usufruct is regarded as a servitude 
only. It is the duty of a judge, in 
this case, to order the value of the 
property, deducting the usufruct, to 
ho paid. 


D. XXX. 82. 2, 3 ; D. 1. 16. 25. 

A fundus, or lauded estate, is left by legacy; the legatee 
buys the iiakod ownership, but receives by a causa lucrativa 
(this is expressed by j^crvetierit) the usufruct. He is, of 
course, entitled to receive the value of what ho has bought,- 
but not of that which has already come to him by a causa 
lucrativa. Supposing he wishes to recover by action the value 
of the naked ownership from the heir, he oan only demand 
exactly that which was given him by the testament. He, 
therefore, asks for the fundus ; but the fundus includes hotli 
the naked ownership and the usufruct. Will he not, then, be 
asking too much, and thus fail in his action from what was 
termed idus peiitio ? (See Bk. iv. Tit. 6. 33.) Julian answers 
that he will not, because in every demand a fundus, the 
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plaintifF must necessarily ask for it, subject to all its servitudes. 
Usufruct was a servitude, and, therefore, in demanding the 
fundus from the heir, he does not demand the usufruct, if the 
fundus be subject to such a servitude. 


10. Sed si rem Icgatarii quis ei 
legftverit, inutile est legatum, quia 
quod proprium est ipsius aniplius 
ejus fieri non potest; et licet alie- 
naverit earn, non debetur nec ipsa 
HOC testimatio ejus. 


10. If a testator give as a legacy 
anything that already belongs to tlie 
legatee, the legacy is useless; for 
what is already tlic property of a 
legatee cannot become more so. And, 
although the legatee has parted with 
the thing bequeathed, ho would not 
be entitled to receive either the thing 
itself or its value. 


D. xxs. -11. 2. 

Et licet alienaverit cam. This is an application of wliat 
was (^led the rule of Cato, rer/ula Catoniana (perhaps Cato 
Major), viz. Quod, si teslamenti facti tempore decessisset 
testator, inutile Jorel, id le<jatum quafidocumque decesscril 
non valere (D, xxxiv. 7. 1), i. e. a legacy invalid when the 
testament was made, could never become valid. 


II. £i quis rem suam quasi alie- 
nam legaverit, valet legatum; nam 
plus valet quod in vcritate est, quaui 
quod in opinione. Sed et si legatarii 
putavit, valere constat, quia exitum 
voluntas defunct! potest habere. 


11. If a testator give a thing be¬ 
longing to himself, as if it were the 
property of another, the legacy is 
valid ; for its validity is decided by 
wlmt is the real state of the case, not 
by what ho thinks. And if the tes¬ 
tator imagine that what he gives be¬ 
longs already to tbe legatee, yet, if it 
do not, the legacy is certainly valid, 
because the w’isli of tho deceased can 
thus take effect. 


D. xl. 2. 4. 1. 

The words plus valet quod" &c., are*not the statement of 
n general rule of law, but merely of what liappcns under tho 
particular circumstances alluded to. Under other circum¬ 
stances, exactly the opposite is laid down. Ulpinn says, for 
instance, that a person thinking himself a neccssarius heresj 
but really not being so, could not repudiate the inheritance, 
Nam plus est in opinione quam in veritate. (D. xxix. 2. 15.) 


12. Si rem suam legaverit testator, 
posteaque cam alienaverit, Celsus ex- 
istimat, si non adimendi animo ven- 
didit, nihilominus deberi; idemque 
divi Severus et Antoninus rcscripse- 
runt. lidem rescripsenint eum qui, 
post testamentum factum, pruidia 
^uoe legata eraut pignori dedit, ade- 


12. If a testator give his own pro¬ 
perty as a legacy, and afterwards 
alienate it, it is the opinion of Celsus 
that the 'legatee is entitled to tho 
legacy, if the testator did not sell 
with an intention to revoke the le¬ 
gacy. The Emperors Severus and 
Antoninus have published a rescript 
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tnisse legatum non videri; et ideo to this effect. And they have also 
legatarium cum herede agere posse, decided by another rescript, that if 
ut prjodia a creditore luantur. Si any person, after making his testa- 
vcro quis partem rei legatte aliena- inent, pledge immoveables which he 
verit, pars qua; non cst alienata ora- has given ns a legacy, ho is not to be 
nimodo debetur; pars autem alienata taken to have thereby revoked the 
ita debetui’, si non adimendi animo legacy; and that the legatee may, by 
alienata sit. bringing an action against the heir, 

compel him to redeem the property. 
Tf, again, a part of the thing given 
as a legacy be alienated, the legatee 
is of courso still entitled to the part 
which remains unalienated, but is 
entitled to that which is alienated, 
only if it appear not to have been 
alienated by the testator with the in¬ 
tention of taking away the legacy. 

Gai. xi. 198; I), xxxii. 11, 12 ; C. vi. 37. 3; D. xxx. 8. 

Gains informs us that the opinion confirmed by Sevei^ and 
i\ntoninus was not that generally entertained when he wrote. 
When the legacy was given per vindicationem, it seemed im- 
j)ossible that if tlie thing were alienated the legatee could tako 
anything ; and even if it were jier damnationem, though there 
was nothing in the nature of the legacy to prevent the legatee 
making a valid claim {licet ip^p jure deheatur legatuni), it 
was considered that ho might be repelled by an exception, be¬ 
cause he would bo acting against the wishes of the deceased. 
(Gai. ii. 198.) 

* ♦ 

13. Si quis debitori suo liberatio- 13. If a testator give as a legacy 
nem legaverit, legatum utile ost, et to his debtor a discharge from his 
neque' ab ipso debitoro neque ab debt, the legacy is valid, and the heir 
hcredo, ejiis potest heres petere, nec cannot recover the debt from -the 
ab alio qui hcredis loco est; sect et debtor, his heir, or any one in the 
potest a dobitore convoniri, ut liberet place of his heir. The debtor may 
eum. Potest autem quis vel ad tem- by action compel the heir to free him 
pus jubere ne heres petat. from his obligation. A man may also 

forbid his heir to Remand payment 
of a debt during a cei'tain time. 

The debt was not extinguished by the legacy of liberatio. 
But if the heir sued the debtor, then the debtor could repel 
him by the plea-of fraud {exceptione doli mali)^ and, if the 
debtor wished, he could, by suing under the testament, compel 
the heir to release the debt, by consent only, if the oUligation 
had been made in that manner, by acceptilatio, i. e. by the 
heir acknowledging the receipt of tlie thing owed (see Bk. iii. 
Tit. 29. 1), if it had not. 

A legacy of a discharge from debt might be made indirectly 
by giving as a legacy to the debtor the chirogruphum, or bond 
by which he was bound. (D. xxxiv. 3. 3. 1, 2.) 
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Vel ad temjaus. The effect of such a legacy was, that if the 
heir sued the legatee before the time had eJcpired, he could bo 
repelled by an exception of dolus malus. 

14. Ex contrario si debitor crcdi- 14. On tho contrary, a legacy given 

tori suo, quod dobet legaverit, inutile by a debtor to hia dreditor of the 
eat legatum, si nihil plus est in legato money which he owes him, is in- 
quam in debito, quia nihil amplius cfTectual if it includes nothing more 
habet per legatum. Quod si in diem than the debt did, for the creditor 
vel sub conditione dobitum ei pure thus receives no benefit from the 
legaverit, utile est legatum propter legacy. But if a debtor give abso- 
repriesentationem. Quod si vivo tes- lutely as a legacy to hia creditor 
tatore dies venerit vel conditio ex- what was due only on the expiration 
titerit, Papinianua scripsit utile esse of a term, or on the accomplishment 
nihilominus legatum, quia serael con- of a condition, tho legacy is effectual, 
stitit: quod et verum est; non enim because it thus becomes duo before 
placuit sontentia cxistimantium ex- the debt. Papinian decides, that if 
tiuctum esse legatum, quia in earn the term expire, or the condition is 
causam pervenit a qua iucipere non accomplished, in the lifetime of the 
potSsl.' testator, the legacy is nevertheless 

effectual, because it was once good; 
which is true. For wo may reject 
the opinion that a legacy once good, 
can ^terwards become extinct, be¬ 
cause circumstances have arisen 
which would have prevented its be- 
^ ing originally valid. 

D. XXXV. 12. 1. 10; D. XXXV. 2. 5; I), xxxi. 82. 

The legacy would generally be more advantageous than the 
debt, on account of the actions that might be brought on it. 

15. Sed si uxori maritus dotem 15. If a man givo as ft legacy to 
legaverit, valet legatum, quia plenius his wife her marriage-portion, tho 
est'legatum quam dc dote actio. Sed legacy is valid, for the legacy is more 
si quam non accepit dotem legaverit, beneficial than the action she might 
divi Severus et Antoninus rescrip- maintain for the recovery of her por- 
serunt, si quidem simpliciter Icga- tion. But, if he bequeath to his wife 
verit, inutile esse legatum; si vero her marriage-portion, which he has 
certa pccunia vel certum corpus aut never actually received, the Fimperors 
instiTimentum dotis in pnclegando Severus and Antoninus have decided 
demonstrata sunt, valere legatum. by a rescript, that if tlie portion be 

given without any specification, tho 
legacy is void ; but if in the terms of 
the gift a particular sum or thing, or 
a certain sum mentioned in the act 
of dowry, be specified as to bo re¬ 
ceived as a legacy before it could be 
received as dowry, the legacy is valid. 

D. xx.xiii, 41. 2. 7, 0. 

In the de dote, or, as it was otherwise called, the rei uxor ice 
actio, certain delays in the restitution of the dowry were 
permitted ; and sums expended for tho improvement of the 
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property of the wife might he set off against the claim. The 
legacy had to be paid without delay, and no set-off was admis¬ 
sible. It was from the dowry being thus restored, when made 
the subject of a legacy, sooner than when the action was 
brought, that the expression preelegare dotem was used; the 
dos was given by legacy {legare) sooner {pra) than it could 
otherwise bo obtained. 

By the words “carta pecunia" &c., is meant that if the 
testator said, “ I give to my wife the sum she brought me as 
dowry,” and she had not brought anything, the legacy would 
be useless; but if ho said, “I give her the 100 aurei she 
brought me,” then the words referring to her. having brought 
them would bo only a faUa demonstratio, that is, an unneces¬ 
sary particularity of expression, which would be passed over as 
if not written. 

I?}strumentum doth. So, if the testator said, “ I give the 
property mentioned in the act of dowry,” if there were no act 
of dowry, the gift would be useless; but if he said, I give 
such or such a particular thing mentioned in the act of dowry,*’ 
if there were no act of dowry, the wife would receive the thing 
specified, and the words, “ mentioned in the act of dowry,” 
would bo treated as superfluous. 


in. Si ros logata sine facto jiercdis 
peiierit, logatario tlecedit; ct si scr- 
vus alicniis Icgatns sine facto Loredia 
niannmissus fucrit non tenetur lieres. 
Si vero Leredis sorvus legatus fuerit, 
et ipse eum nianiimiaerit, teneri cum 
Julianus scripsit, nec intercsse utrum 
scierit an ignoraverit a sc legatum 
esse; sed et si alii donaverit servum, 
et is. cui donatus est eum manumi- 
serit, tenetur heres, quomvis ignora¬ 
verit a se eum legatum esse. 


10. If a thing given as a legacy 
perish without the act of tho heir, 
the loss falls upon the legatee. And, 
if the slave of another, given as a 
legacy, should be manumitted with¬ 
out the act of the heir, Uie heir is 
not answerable. But if a testator 
give as a legacy the slave of his heir, 
who afterwards manumits that slave, 
Julian says that tho heir is smswer- 
able, whether he knew or not that 
the slave was given away from him 
as a legacy. And it would be the 
same if tho heir had made a present 
of the slave to any one who had en¬ 
franchised him: the heir, though 
ignorant of the legacy, would be an¬ 
swerable. 


D. XXX. 35.1; D. xxx. 112.1. 

Tho facUtm of the heir means anything by which, however 
innocently, he may Lave been the cause of the thing perishing, 
&c. 


17. Si quis ancillas cum suis natis 17. If a testator bequeath his 
legaverit, etiamsi ancilla? mortiue fue- female slaves and their offspring, 
rint, partus legato cedunt.' Idem est, although the methei's die, the issue 
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'si ordinarii servi cum vicanig legati goes to the legatee. And so, if ordi- 
fueririt; et licet taortui sint olrdinarii, nary slaves are bequeathed together 
tamen vicarli legato cedant. Sed si with vicarial, altliough the ordinary 
, servus cum . pebulio fuerit legatus, slaves die, yet the vicarial slaves will 
mortuo servo vel raanumisso vel alie- pass by virtue of the gift. But, where 
nato et peculii legatum extinguitur.- a slave is bequeathed with his prcii- 
Idem est, si fundus instructus v^l Hum, and afterwards dies, or is nianu- 
cum instrumento legatus fuerit; nam mitted, or alienated, the legacy of tlie 
fnndo alienata et instrumenti lega- pccuUum becomes extinct. It is the 
turn extinguitur. ' same if the testator gives as a legacy, 

land “ provided with instruments,” or 
“ with its instruments of culture.” 

' If the land is alienated, the legacy of 
tho instruments of cjulturo is extin¬ 
guished. 

D. xxxiii. 8. 1. 3; I), xxxiii. 7. 1, pr. and 1. 

An ordinarius sprvHsvif\s, n slave who had a special office in 
the establishment, as cook, barber, baker, &c. The vicarii 
Were his attendants, and were generally reckoned as part of his 
pecutium. But in the case of this legacy, the law considered 
them ns having an independent existence {propter dif/nitntem 
hominis), and not merely as accessoricst to the ordinarii. So, 
the children of tlie female slaves are not treated as mere acces¬ 
sories to her. Plad they been so, they could not have passed 
without the principal to which they were attached. 

Fundus instructus is land, with everything on it, whether 
for use or ornament; fundus cum instrumento, land, with tho 
instruments of its culture only. (D^ xxxiii. 7. 12. 27.) 

18. Si grex legatus fuerit posteaque 18. If a Hock is given as a legacy* 

ad unam ovempervenerit, quod super- and it be afterwards reduced to a 
fuerit vindifiari jjotest. Grege autem single slieop, tbo legatee can claim 
legato, etiam eas otes quie post tos- what remains; and if a flock be given 
tamenturn factum gregi adjiciuntur, as a Icgaoy, any sbeop that may bo 
legftto cedero■ Julianus ait; est enim added to tho'flock after tho making 

gregis uiium corpus ex distantibus of tho testament, will, according to 

capitibus, sicut a‘dium unum corpus .Julian, pass to the legatee. For a 
est ex cohserentibus lapidibus. Hock is one body, consisting of seve¬ 

ral diftei’ent heads,-as a house is ono 
body, compoged of several stones 
joined together. 

D. XXX. 21, 22.- 

19. ^dibus denique legatis, colum- ' 19. So, when a building is given as 
nas et marmora qute post testamen- a legacy, any marble or pillars wliich 

^tum factum adjeota sdnt, "legato dici- may be added after the testament is 
mus^edere. • wade, will pass by the legacy. 

D. xxxi. 31). 

Si pecnllum legatiim fuerit, 20. When the j>cctdium of a slave ’ 
Mtte dubiiy^uicquid peculio aceedit is given in a legacy, it is certsun that 
jW Vivo testatore, legatarii if it is increased or diminished in ' 
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lucro vel danino cst. Qiiod ei poM; tlia life of tho testator, it is so iBbeh * 
n'lortcm testates ante aditatn l>ere>^ jg;aiiied or lost to the legi^tee. And if 
^itatem sei'vus acquisierit, Julianna the slave acquires anything between ' 
ait, eiquidem ipsi manumiseo pccu- the death of the testator and- tfje 
lium legatuni nterit, omue quod ante' time of the heir entering on the 
adilam hereditateni acquisitnm estj inheritance, Julian makes this dis. 
Icgatario cedere, quia hujus legati taction: if it be to the slave himself 
dies ab adita hei'editate cedit; sed si that the pccuf/um, together with his 
extraneo peculiura legatum fuerit, enfranchisement is given, then all 
non cedere ea legato, nisi ex. rebus that is acqufred before the heir en- 
peouliaribus anctum fuerit Peculi- tering on the inheritapee goes to the 
uin autein, nisi legritum fuerit, inanu- legatee, for the right to such a legacy 
niisso non debetur; qoamvis, si vivhs is not fixed until the inliei'itance be 
niuniimiserit,,sufficit si non'adimatur, entered on. But it is to a stranger 
et ita divi Sevorus et Antoninus re- tliat the pecullum is given, then any- 
Bcripserunt. lidem rescripserunt, pe- thing acquired within the period 
culio legato non videri id relictuin, ut above-mentioned jjpH not pass by the 
petitionem liabeat pocuniai quam in legacy, unless ^le acquisition were 
rationes dominicas impendit. lidem made by means of something form- 
rescripserunt pcculium ^ideri lega- ihg part of the'prcM/jj/ni. His 
tum cum rationibus redditis liber h'««i docs not go to a slave mantt.^ 
esse jussus ost, et ex oo i^Iiqua in- mitted by testament, unlessa^fpressly' 
furre. given; allbongb, if a master in 

bis lifetime manumit his slave, it is 
enough if he do not expressly take it 
away, from him : and to this'effect is 
tlje rescript of the Emperors Severus 
and Antoninus, who have also de¬ 
cided, that when his peettUum is given 
as a legacy to a slave, this does not 
•ntitle him to demand what he may 
have expended for the use of his 
master. The same emperors have 
further decided, that a slave is en¬ 
titled to his pccM/#M»»-when the testa-. 
tator says ha-shall beriroe as soon as* 
be lials buougbt in his accounts, and 
made up any deficiency out of bis 
preufium, ‘ , 

D. xxxii. (15 T>. xxxiii. 8. 8. 8; D. x^xiii. 8. fl. 4; P. xlxiii. 8. 8. 7; 

Dv XV.' 1. 63. 

m 

Dies cedit, tlio tlay begins,” and dies venit^ "the day is 
come," arc the two expressions in Homan law which signify tlie 
vesting or fixing of an interest, and the interest h'econlin^ a 
present one. Cedere diem (says Ulpi(m,-D. Ii. lO*. 

Jicat incipere deheri pccuniam ; vemre diesHy significat eum 
diem venisscy gvo peciinia petipotest, Csdil dies mav,, there¬ 
fore, be trondated, " the riglit to the. thing is veniidtes, 

"the thing may be demanded-.*' I;pt ii>stnnce, if 
lioise of B, without any terms bfing atfaeii^.to tjie purchase, 
the light of B in the purchase-money is £xed at Gnce,,and also' 
^le may at once demand it, ef cessit et vemt H A agrefis 
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that the purchase-money shall bo paid by instalments, then, 
dies cessUy B bas a fixed interest in the money; hut tlie dies 
can only be said venisse, as each instalment fails due, and with 
regard only to’ the portion becoming due.* If, .again, A only 
buy^S it on condition that C will lend him tlie money, then 
“Uptil 0, has done so, neque cessit neque venit dies, B has no 
fixed intOTest in, or ijght to, the purchase-money until the 
■condition is uccomplishcd. With regard to legacies, the d/Vs 
cedit, the time at which the eventual rights of tl»e legatee were 
fixed, was the day of the testator's, death, excepting when the 
vesting or fixing of these rights was suspended by a condition 
in the testament itself. The dies venit, the time when the 
thing given could he demanded, was not till the heir entered 
on the inheritance, and there was thus some one of whom to 
make the demand; if the legacy was given after a term, or on 
a condition, the demand, of course, could not be made {dies 
von venit) until the term had expired, or the condition was 
fulfilled. 

An alteration was made by the lex Pajda Popjxea in fixing 
the dies cedit at the day when the testament was opened, not 
at that when the testator died (see note t.o paragr. 8); but this 
Imd been done away with, and the old law was in force under 
Justinian. (0. vi. 51. 1. 1.) 

The legatee had the thing given cxactly*ns it was at the time 
of the dies cedit. He took it, with all llMi gains and losses 
that had accrued to it between the time when the testator died, 
or rather the time when tlid testament was made, and that of 
the dies cedit; directly his rights were fixed, they were trans¬ 
missible to his heirs. 

But if a testator gave his liberty to one of his slaves as a 
legacy, there was in this case an exception to the rule that the 
dies cedit dates from the death of the testator. If the gift of 
liberty was given to a slave as a legacy, he could not begin to 
acqjpre for his own benefit until an heir had enfrred on the 
inheritance, as it^as requisite there should bo some one to free 
him. 'Ihepeculium, therefore, if given to him, would be such 
as it was when the heir entered on the inheritance; while, if 
the peculium were given to a stranger, it would be such ns it 
was at the death of the testator, excepting when the pecnliitm 
,®**&*^®*^^*^*1 by things derived from itself (ex rehus pecu- 
Itaribus), for instance, if ^heep or cattle, forming part of 
tho peculium, had young. n, 

was another case, that of personal servitudes, in which 

dies cedit dated from the entrance on tho inheritance, not 
Irom tho death of the testator. These servitudes were exclu¬ 
sively attached to the person of the legatee, and as they were 
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not transipaissibjo, to' his heirs, there could be no interest in 
them until- the actual eiijoyment-<Jf them was commenced. ^ 
The terms of thg second rescript alluded to in the text are " 
given by Ulpian. (D. xxxhi. 8. 6.*4.) When'the master en¬ 
franchised his slave himself, he^ was j[>resent tp demand the 
jieculium, and if lie did not, it was. acmsidered evident that he 
intended the slave to keep it. Not «o in a legacy of liberty, in 
giving which the muster might so easily forget the pecnHum 
that some expressions were required to show that he* remem¬ 
bered it, and wished to give it to tlie slave. , 


i2l. Tam autem corporates res le- 
gaii possunt, qiiam incoj-porales; et 
idoo quod defuncto dcbeliir, potest 
alieiii legari, ut actiones suas lieres 
legiitariu pra-stot, niwi exogent \i\us 
testator ppcuniam; nam lioc casu 
Icgatum extinguitur. Sed et tale 
legatuin ^alpt: Darnnas eslo hares 
doinum illius rcAccrc vel ilium arc 
aliLiiu hbLiai'o. 


21. Things corporeCi and incor- 
pore^il may be equally well given as 
a legacy. Thus, tihe testator may ^ 
give a debt due to him, and the heir * 
is then obliged to use his actions for 
the benefit of the legatee, unless the 
testator m his lifetime exacted pay¬ 
ment, for in this case the legacy 
would become extinct. Such a Ibgacy 
as this is also good: let my heir be 
bound to rebuild the house of such 
a one, or to free lam from his debts. 


D. XXX. 41; D. xxx. 30. 3, 4. 

The legacy of a debf due to the testator was usually called 
h‘ffutum nominis, (See D. xxx. 44. 6.) Of course tlie legatee 
could not sue for it, ho could only compel the heir to sue for 
Ills benefit. 

22. Si gonornlitcr sorvus vol res 22. If a testator give a* slave or 
aha logctiir, clectio legatani est, nisi anything else as a legacy, without 
alind testator dixeiit. specifying a particular slave or thing, 

the choice belongs to the legatee, un¬ 
less the testator hqs expressed jthe 
contrary. 

Tlie jurists took care to lay down, with respect to what was 
called a logalum genena, that the class of objects must not be 
one too wide. Leg at urn nisi certa rei sity et a4 certam per¬ 
sonam (Irferatiiry nuVius est momenti, (Paul. Sent. iii. 6. 
18.) For instance, the gift of an animal” would have seemed 
rather intended to mock than to benefit the legatee, magis de- 
risorium quam utile videtur. (D. xxx. 7.) 

Before Justinian, it depended on the formula with which the 
legacy was given whether thenihoioe of the particular thing to 
ho given to tlie legatee belonged to the heir or the legatee. In 
a legacy per vindicationem it belonged to the latter; there was 
a real action for a thing which must have formed part of the 
testator’s actual estate. In a legacy per damnationem it he* 

y 3 
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longed to Clie heir; there was only a personal nctioji against 
the heir as debtor, and the debtor might discharge the obligation 
in the way most beneficial to himself. (Ulp. Iley. Ji4. 14.) 


23. Optionis legatuni, id est, Tibi 
testator ex servis suis vel aliis rebus 
optare legataiiiim jusserat, liabebat 
in so conditiouom ; ct ideo, nisi ipse 
legatarins vivns optaverit, ad liore- 
dem leg .turn non transuiillebat. Sed 
ex coiistitutione nostra et hoc ad 
inelioreni statiim refonnatuin est, et 
data est liceutia hcvedi legatarii op¬ 
tare, licet viviis legatarins hoc non 
fecit. Et diligentiore tractatu liabito, 
.et hoc in nostra conatitiitione nddi- 
tiim est, lit bivo phiros legatarii 
existant qnibiis optio reheta est, et 
dissentiant in corpore eligeiido, si\e 
unias legatarii plures lieredes el inter 
se circa optandimi dissentiant, alio 
aliiid corpus eligere enpiente, rie 
pereat legatiirn (quod jileriqiie pru- 
dentinin contra beiievolentiam intro- 
ducobnirt), fortunani cs.sc hujns op¬ 
tionis juilicein, et sorlc lioc osso 
dirimeiidnm, ut ad qneui sors veniat, 
illius sentenlia in optionc prasccllnt. 


23. The legacy of election, that is, 
Tvlien a testator direcLs his legateo to 
choose any one from among his 
slaves, or any other class of things, 
was formerly held to imply a con¬ 
dition, so that if the legatee in Ids 
lifetime did not make the election, 
he did not transmit the legacy to Ins 
heir. But, by onr constitution, we 
have altered this for tlie belter, and 
the heir of the legatee is now per¬ 
mitted to elect, although the legatee 
in his hfetiinc lias not done so. And, 
pursuing the subject still further, we 
have added, that if there be several 
legatees to whom an option is left, 
and they differ in their choice, or if 
there he many lieirs of one legatee, 
and they cannot agree what to choose, 
then to prevent the legacy becoming 
ineffectnal, wliich the generality of 
ancient lawyer^?, contrary to all equity 
decided would bo tlic case, fortune 
must be the arbitress of ibe clioice, 
and the dispute must bo decided by 
lot, so that Ills choice, to whom the 
lot falls, shall prevail. 


D. xh 9. 3; D. xxxvi. 2. 12. H; C. vi. 43. 3. 

When once the diea cedit Imd fixed the riglits of the legatee, 
be could transmit to his lieirs all the rights he bad himself. 
To this the Komnn lawyers considered the lef/atum optionih 
an exception, as intended to bo personal to the legatee himself. 
Justinian decides that the exception shall not exist. (C. vi. 
43. 3.) We must distinguish the lef/aium //cit/c/'f-v,, when an 
object, though an uncertain one, was given, from the Uyatum 
opt!onifi, where only the right to select an object w’as given. 
ITie former was never treated as an exception to the general 
rule of the dies cedit. 


24. Legal! autem illis solis potest, 24. A legacy can bo given to tlioso 
cum qmbus testaraenti factio est. only, with whom the testator lias Us. 

tamenii factio. 

D. xli. I?. 7. 

Wc have already said (Tit. H. 2) that the necessity of having 
the rjghts*of citizenship ih order to make, to witness, or to 
profit by a testament, excluded all peYcffvini, But even among 
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those who were otherwiso in a position to take as heirs or le¬ 
gatees, there were some who at different periods were specially 
precluded; 

First, the Latini Juniaiii (see Bk. i. Tit. 5. 3) could not 
be appointed tutors by testament, nor could they benefit at all 
by a testament, unless they hod the full rights of citizenship 
nt the time of the testator's death, or acejuired them within a 
hundred days after his decease. (Gai. i. 23; Ulp. Ret/. 17. 1. 
and 22. 2.) 

Secondly, by the lex Voconia (585 a.u.c.), the general 
object of which was to prevent the accumulation of large suras 
in the hands of women, no woman could be instituted by a 
person rated in the census as possessing a fortune of 100,000 
asses. (Gat. ii. 27 4.) 

Thirdly, by the lex Julia de maritundis ordinihus, un¬ 
married persons could take nothing under a testament, unless 
they were married at the death of the testator, or within one 
hundred days afLer his decease; and by the lex Tapia Popjnea 
persons married, but childless, cQiild only receive one-half of 
what was left them. (Ulp. Rey. 17. 2. and 22. 3.) 

Lastly, the disabilities of the lex Julia and the lex Papia 
Popptca were removed by the Christian emperors; but a new 
kind of disability was created, by enacting that no heretic 
should take anything whatever, even under a military testament. 
(C. i. 5. 4, 5. and 22.) In the time of Justinian it may bo said 
that every one hud the textamenti factio, excepting barbari, 
deportati, and heretics. 


25. Tneertis vero pcrsonls ncque 
legata iieqiie fiileiconmiissa olim re- 
linqui conci'ssum crat; num ncc 
miles qiiidem incert.T; persona' po- 
tei'iit relinqiiore, at divas Hadriaims 
reseripsit. Tncerla antem persona 
\idebalar, qnam incerla opinione 
nniino suo testator snlijieiobat; vchni 
si qiiw ita dicat: Quicuraquo litio 
liliain Kiiani in rnntriinoniiim dederit, 
ei lieii's incus ilium rnndum dato. 
Hind qnoryu! quod iis relinquebatur, 
qni post testameutnm scriptuni primi 
consules designnti ernnt, n^quo in- 
cortii! persona! Icgari vidobatur, et 
deniqnc miilta* aliie ejusmodi species 
sunt. Libertns qnoqne incertn? per¬ 
son.!! non videbalnr posso dari, quia 
plncebat nominatim servos liberafi. 
Hub certa vero demon.slrationc, id 
ost, ex ceriis personis incerla! por- 
sonai recto Icgabatur; veluli, Ex cog- 


25. Formerly, it was not permitted 
iliat either legacies or Jideicommisstt 
should be given to uncertain persons, 
and even a soldier could not leave 
anj thing to an uncertain person, as 
tlio F.niperor Hadrian lias decided by 
a rescript. IVy an uncertain pei-soi^ 
was meant one who is not present to 
the mind of the testator in any deli- 
nito manner, ns if he sliouid say: 
Whoever shall give his daughter in 
marriage to niy son, to him let my 
heir give such a piece of land. So, 
if ho had loft anything to the persons 
first appointed consuls after his tes¬ 
tament was written, this also would 
have been a gift to uncertain persons, 
and there arc many other similar ex¬ 
amples. Freedom likewise could not 
he conferred upon an uncertain per¬ 
son, for it was nece.ss:,ry that all slaves 
should be enfranohisod bj'nanio; but 
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natis meis qui nunc sunt, si quis 
iiliam n)eam,uxoreni duxerit, ei heres 
meus illara rem dato. Incertis autem 
personis legate vel fideioommissa rc- 
licta, et per errorem solute, repeli non 
posse sacris coiistitutionibus cautuni 
erat. 


a legacy given with a certain demon¬ 
stration, tliat is, to an uncertain per¬ 
son, among a number of persons cer¬ 
tain, was valid, as : Among my existing 
'cogniiti, if any one shall mairy my 
daughter, let my heir give him such 
a thing. But, if a legacy or fulei- 
commissiim to uncertain persons liad 
been paid by mistake, it was provided 
by the constitutions, that such per 
sons could not be called on to re¬ 
fund. 


Gai. ii. 23f^, 239. 

Neque Jideicommisna. It was by n senatufi-cotisullum, in 
the time of Hadrian, that tlie law was thus settled with respect 
to ^fideicommiasa. (Gat. ii. 287.) Previously, a gift by way 
oi^/ideicommissum to an uncertain person had been valid. 

The lex Fitria Gmiinia (Gai. ii. 239) required that slaves 
to whom freedom was given by testament should be expressly 
nfimoAf juhet servos nominatim lihernri. 


90. Postumo quoque alieno iniiti- 
liter legabatur. Est autem alicmis 
postumus, qui natus inter suos liere- 
des testatori fnturus non est; idpo- 
qiie ex emancipato filio conceptus 
nepos extraneus erat postumus a^o. 


90. Formerly, a legacy to a post¬ 
humous strangens^ was ineffectual; a 
postlinmous stranger is any one who, 
if lie had heen bom before the death 
of tho testator, would not have been 
numbered among his su'i heredos, and 
so a posthumous grandson, the issue 
of an emancipated son, was a post¬ 
humous stranger with regard to liis 
grandfather. 


Gat. ii. 241. 


We have already seen (see Tit. 13. 1) how the rigour of this 
principle came to be modified with respect to a posthumous 
smis heres. It was as an inceria jiersotm that the posthu¬ 
mous child was originally excluded from taking either as heir 
jOr legatee. 


27. Sed neo hiyusmodi species 
penitiis est sine .justa emendatinne 
relicta; cum in nostro codico consti- 
tutio posita est, per quam et huic 
parti medemur, non solum in hero- 
ditatihus, sed etiam in legatis et fidei- 
commissis : quod evidenter ex ipsius 
constitutionis lectione clarescit. Tutor 
autem nec per nosf ram constitution cm 
incertus dari clebet, quia certo judicio 
debet quis pro tutela sum posteritati 
cavere. 


27. These points have not, liow- 
ever, heen left without proper altera¬ 
tion, for a con.otitiition has been 
placed in our code by whjph the law 
has been altered, not only as regards 
inheritances, but also as regards 
legacies and Jidticummtam. This 
alteration will appear from the con¬ 
stitution itself. But not even by our 
constitution is the nomination of an 
uncertain tutor permitted, for it is 
incumbent upon every parent to take 
care that his posterity have a tutor 
by a determinate appointment. 
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0. vi. 48. . . • 

There was, probably, a constitution treating, of tbi.s eubjenfc 
inserted in the first code (see Introd. sec. 29), which was not 
given in the code we now have. 

28. Postumus 4atem alienu.^ lieres 28. A posthumous stranger could 

insiitui et antea poterat et nunc po- formerly, and may now, be appointed 
test; nisi in utero ejus sit, qua'jure heir, unless it appear that he has 
nostro uxor esse non potest. * been conceived by a woman, who by 

our law could not have been married 
to his father. 

Gat. ii. 242. 287; D. xxviii. 2. 9. 1. 4. 

Posthumous children, who, if horn in the testator’s lifetime, 
would not have been in his power (this is the meaning of 
alienuH), could not be instituted heirs under the civil law ; but 
the pi’PDtbr gave tliem, if instituted, the possessio honorum. 
Justinian permitted thoir institution. 

'Nini in utero cji(s ftit, that is, unless the posthumous child 
he the child of the testator,i»nd of a woman whom tlie testator 
could not have married. Sucli a child would bo extraneus to 
the testator, aS'JHot being in his family, which no one could be 
wl)o was not tlie offspring of a legal marriage. To take the 
expression as applicable to the cliild of any woman wJiom the 
testator could not marry, without limiting it to a child, also the 
offspring of the testator, w’ould narrow the power of making a 
posthumous child heir, so much as to make it nugatory. For 
if either the testator or the woman were married, the child 
could not be made heir, nor could it, if it were the offspring of 
any very near relation of the testator. JS’i ex ea quae alii 
nujita sit, postumum quis heredem institverit, ipso jure 
non valet quod turjns sit instilutio. (D. xxviii. 2. 9. 1.) 

29. Si quis in nomine, cognomine, 29. Altliongli a testator may have 

lU'irnomiiie legataiii erraverit, si de mistaken the nomen, cognomen, or 
persona constat, niliilominus valet pnenomen of a legatee, yet, if it ba 
legatum. Tdemque in beredibus ser- certain who is the person meant, the 
vatuT, et recto ; nomina eniin signifi- legacy is valid. The same holds good 
cftfidorum homiuum gratia reperta as to heirs, and with reason; for the 
sunt, qui si alio quolibet modo intcl- use of names is but to point out 
liguutur, nihil interest. 2 ’®*'son 8 ; and, if they can bo distin¬ 

guished by any other method, it is 
the same thing. • 

D. xix. 4. 

90. Huic proxitna cst ilia juris re- 30. Closely nldn to this is the nile 
gula, falsa demoiistratione legatum of law, that a legacy is not rendered 
non perimi, veluti si quis ita legavo- void by a false description. For in- 
rit, Sticlmm servum meum vernnm stance, if the testator were to say, I 
do lego; licet eiiim non vema sed pve as a legacy Stichus bom my 
cm plus sit, si de scr\'o tamen con- slave; in Ibis case, although Stichus 
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stat, utile est legatum. Et conveni- 
enter si ita (Teinonslravorit, Sticliuin 
serv'um quern a Seio etui, sitque ab 
alio eraptus, utile est logatuni, si de 
servo constat. 


D. •XXXV. 1, 

ai. Longo magis legato falsa causa 
non ivocet, \eluti cum qiiis ita dixerit, 
Titio, quia mo absento negotia luea 
curavit, Stichum do lego; vel ita, 
Titio, quia patrocinio ejus capital! 
crimine liberatus sum, Stichum do 
lego. Licet eiiim neque negotia tes- 
tatoris umquam gessit Titius, neque 
patrocinio ejus liberatus e>t, legatum 
tamen valet. Sed si conditionalitor 
enuntiata I'uerit causa, aliud juris est, 
veluti hoc modo: Titio, si negotia 
meq curavit, fundum do lego. 


was not born in the family, but bought, 
yet, if it be certain who is meant, tho 
legacy is valid. And so if a testator 
marks out tlie particular slave in this 
way; I bequeath Stichus my slave, 
whom I bought of Seius; yet, al¬ 
though ho was bought of another, 
the legacy is good, if no doubt exist 
as to the slave intended to be given. 

17, pr. and 1. 

31. Much less is a legacy rendered 
invalid by a false reason being as¬ 
signed for giving it; as, if a testator 
says, 1 give iiiy slave Stichus to 
Titius, because he took care of my 
affairs in my absence; or, because 1 
was acquitted upon a capital accusa¬ 
tion, by his undertaking ray defence. 
For, although Titius lias never taken 
care of the affairs of tlie deceased, 
and although the testator was never 
acquitted by means of Titius dehuid- 
ing him, the legacy will be valid, lint 
it is qtiite different if tlic reason has 
been assigned under the form of a 
condition, as, 1 give to Titius such a 
piece 9 f ground, if he has taken care 
of my affairs. 


L. XXXV. I. 17. 2, 3. 

Ulpian shortly sums up tho law of this mid tho two hist 
paraj,^raph3 by ttie rule, “ Neque ex falsa demomtralionvy 
tteque ex falsa causa lefatum i/ijirmatur." (Ulf. lieff. 
24. IP.) 

Of course if tho cause was so given as to constitute a con¬ 
dition, the legacy was only valid, if the condition had boon 
accomplished. 


32. An servo heredis recte legamus, 
quterilur. Et constat pure in^tilitcr 
legari, ncc quicquam proficcrc, si vivo 
testatore de potestate heredis exierit; 
quia quod inutile foret legatum, si 
statim post factum testamentum de- 
cessisset testator, non hoc ideo debot 
valcre quiadiutins testator vixerit. Sub 
conditione vero recte Icgatur, iitrequi- 
rarnus an quo tempore dies Icguti 
cedit, in potestate heredis non sit. 


32. The question has been raised, 
whether a testator can give a legacy 
to tho slave of his heir; and it is 
evident that sucli a legacy is quite 
ineffectual, nor is it at all helped by 
the slave having been freed from 
tho power of the heir in the lifetime 
of tlio testator; for a legacy which 
would have been void if tho testator 
had expired immediately after he had 
made the testament, ought not to be¬ 
come valid, merely hecuuso ho hap¬ 
pened to enjoy a longer life. But a 
testator may give the legacy to tho 
slave under a condition, and then wo 
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have to enquire whether at the tune 
when the right to the legacy becomes 
fixed, the slavq has ceased to be in 
the power of the lieir. 

Gat. ii. 344; D. sxxiv. 7. 1. 

This paragraph is based on the rcgula Gatoniana (see note 
on paragraph 10), though no express allusion to it is made. 
As to the doubts entertained on the subject, see Gai. ii. 244i 


3{3. Ex diverse, horede instiluto 
servo, quin domino recte etinm sine 
conditione logetur, non dubitalur; 
nam cliff statim post factum testa- 
nicntum decesserit testator, non ta- 
nien apud eum qiii bcrcs sit, dies 
legati cedero intelligitur; cum here- 
ditas a legato separata sit, et possit 
per euiu servum alius bores offlei, si 
priusquam jussu domini adeat, in 
alterius potestatem translatus sit, vcl 
manuniissiia ipso hcres effleitur : qui- 
bus casibus utile est Icgalurn. Qnod 
si in eadom causa porrnnnserit, ct 
jussu k’gaturii adierit, evanoscit le- 
gatum. 


Gai. i 

34. Ante hcredis instilutionera inu- 
tiliter antca legabatur, scilicet quia 
tostarnenta vim ex institutione hcre- 
dum aceipiunt, ct ob id veluti caput 
atquc fundaincntum intelligitur totiiis 
tostanienti liercdis instilutio. J^ari 
ratiune ncc libertas ante heredis in- 
stitutionem dari poterat. Sed quia 
incivilo esse puta\iinus, ordiiiem qui- 
dem scripturu! soqui, quod et ipsi nu- 
tiquitati vitiiperandiiin fuerat viMun, 
sperni autem testatoris voluntateni, 
per nostram conalitutioncm ot hoc 
vitium emendavimus: ut lioeat et 
ante heredis insiitutionem et inter 
raedias hcreduiii iustitutioncs legatum 
relinquerc, et multo magis libertatom 
cujus UMis favorabilior eat. 


.33. On the contrary, it is not 
doubted, but that if a slave be ap¬ 
pointed heir, a legacy may be given 
to bis roaster unconditionally, for, 
although the testator should die in¬ 
stantly, yet the right to the legacy 
immediately after making the testa¬ 
ment, does not immediately accrue to 
the heir ; for the inheritance is here 
separated from the legacy, and an¬ 
other may become heir by means of 
the slave, if he should be transferred 
to tlic power of a new master, before 
he has entered upon the inheritance, 
at the command of tlie master, who 
is the legatee ; or the slave himself, 
if enfranchised, may become beir; 
and, in these cases, the legacy would 
be gootl. But, if the slave should 
remain in the same state, and enter 
Ti^on the inheritance by order of the 
legatee, thei. legacy is at end. 

1 . 24.5. 

34. Formerly, a legacy placed be¬ 
fore the institution of the heir was 
ineffectual, because a testament re¬ 
ceives its efticacy from tlie institution 
of the licir, and it is thus that the 
institution of the heir is looked on 
as ilie head and the foundation of the 
tcstaAicnt. So, toS, freetlom could 
• not be given before the institution of 
the beir. But we have thought it un¬ 
reasonable tl)at the mere order of 
writing should be attended to, in con¬ 
tempt of the real intention of a tes¬ 
tator—a thing of which the ancients 
themselves seem to have disapproved. 
We have, therefore, by our constitu¬ 
tion, amended the law in this point; 
80 that a lepjacj', and niiicli more a 
grant of liberty, which is always fa- 
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voured, may now be given before tlie 
institution of an heir, or among the 
institution of heirs where more than 
one. 


Gat. ii. 22!), 230; C. VI. SO, 24. 

TJie noraiiifttion of a Jtutor, as not constituting any burden 
on the inheritance, had already been made an exception to the 
rule, tliat nothing in a testament could be valid that preceded 
the institution of the heir. (Gai. ii. 231.) 


Of). Post mortem quoque heredis 
ant legatarii siraili modo inutiliter 
logabatur, veluti si quis ita dicat: 
Cum heres meus mortmis erit, do 
lego. Item, pridie quam herea aut 
legatarius morietur. Sed similL modo 
ot hoc con-eximus, firmitatem Imjns- 
modi legatis ad fideicommissoriTra 
Himilitudinein prasstantes, ne vel hoc 
casit deterior causa legatornm quam 
fideicommissorum inveniatur. 


85. A legacy made to take effect 
after the deatli of an heir or legatee, 
was also ineffectual ; as, if if testator 
said, when my heir is dead, I give as 
a legacy, or thus, I give as a legacy 
on the day preceding the day of the 
death of my heir, or of my legatee. 
But we have corrected the ancient 
rule in this respect, by giving aU 
such legacies the same validity as 
/idcicommissa; lest trusts should bo 
fo#nd in this resjiect to be more fa¬ 
voured than legacies. 


Gai. ii. 232; C. iv. 38. 11; C. iv, II. 

Gaius remarks, that the second of these forms, Pridie 
gtfam, though objected to because the time when the right was 
fixed could not be known until the heir was dead, was not ob¬ 
jected to on any very good ground. For all that the principles 
of law forbad was, that the interest should not be fixed until 
after the death of the heir, for then it would have been the 
heir’s heir, and not the heir that was charged; and that it 
should not be fixed until after the death of the legatee, for if 
he bad no vested interest in his life, be could have nothing to 
transmit. But a legacy made so as to give a fixed right the 
day before either of their deaths, was not open to the same 
objections. 


36. PoerwB quoque nomine inutili¬ 
ter legabatur et adlmcbatiir, vel trans- 
ferebatur. Popna? autem nomine le- 
gari videtur quod coercendi lieredis 
eau&a relinquitur, quo magis aliquid 
faciat aut non faciat: veluti si quis 
ita scripserit, Heres meus, si filiam 
snam in matrimoniura Tido colloca- 
verit, vel ex diverse si non colloca- 
verit, dato decern aureos Seio; aut 
si ita scripserit, Here.‘v meus, si ser- 
vam Stichum alienavent, vel ex di- 


30. Also, formerly, if a testator 
bad given, revoked, or transferred a 
legacy by way of penalty, he would 
have done so ineffectually. A legacy 
is considered as given by way of a 
penalty, when it is intended to con¬ 
strain an heir to do or not to do some¬ 
thing; as, if a testator said, if my 
heir give his daughter in marriage to 
Titius, or, if he do not give her in 
mamage to Titius, let him pay ten 
tiurei to Scius; or, thus, if my heir 
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vt!i*30 si non alienaverit, Titio decern 
aureos dato. Et in tantum hiiec re- ’ 
gula observabatur, ut quam pluribus 
principalibus constitutionibus signi- 
licetur, neo principem quidem agno- 
Bcere quod ei pojnaj nomine legatum 
sit. Nec ex militis quidem testa- 
i^iento talia legata valebant, qnamvis 
nliio militiim voluntates in ordinan- 
dis tcstarnentis valdo observabantnr. 
(iiiinctiam nec libertatem pajnte no- 
inine daii posse placebat. Eo amplius 
neo heredem puenas nomine adjici 
posse Sabiniis cxistiraabat, veluti si 
qnis ita ' dicat, Titius heres csto, si 
Titius filinm suam Seio in matrimo- 
nimn collocaverit, Seius quoqno heres 
csto. Nihil enim intererat, qua ra- 
tione Titius coerceretur, iitrum Icgati 
dationo an coheredis adjectione. Sed 
luijusmodi scrupulositas nobis non 
placuit, et generaliter ea qiiie relin- 
quuiilur, licet pminv. nomine fuerint 
rclicta vel adeinpta vel in alios trans- 
luta, niliil distare a ceteris legatis 
constituimus vel in dando vel in adi- 
mendo vel in transferendo; exceptis 
videlicet iis qua? impossibilia sunt, 
vel legibus interdicta, aut alias pro- 
brosa. Hujusmodi enim tcstamen- 
tonun dispositiones vnlere, secta rae- 
orum temporuni nun patitur. 


Gai. ii. 235, 230 


shall alienate my slave Stichus, or, if 
my heir shall not alienate my slave 
Stichus, let him pay ten aurei to 
Titius. And this rule vras so rigo¬ 
rously observed, that it was expressly 
ordained by many constitutions, that 
even the emperor would not receive 
a legacy, which was given by way of a 
penalty, nor could such a legacy he 
valid, even when given by the testa¬ 
ment of a soldier; although, in every 
other respect, the intention of a tes¬ 
tator in a .military testament was 
scrupulously adhered to. And even 
freedom could not he given by way of 
a penalty; still less, in the opinion of 
Sabinus, CQuld another heir be added; 
as if, for instance, a testator said, let 
Titius be my heir, but if he give his 
daughter in mamage to Seius, let 
Seius also he my heir. It made no 
difference liow Titius was put under 
constraint, whether by the gift of a 
legacy, or Iho addition of a co-heir. 
But this scrupulous severity has not 
pleased us, and we have therefore 
ordained generally that things left, 
revoked, or transfeired by way of 
penalty, shall he treated as other 
legacies, with the exception of any- 
tliing that may ho impossible, prohi¬ 
bited by law, or contrary to good 
manners, for the principles of oiur 
age will not permit testamentary dis¬ 
positions of such a character, 

213; C. vi. 4=1. 


It is rntlier difficult to sny how this rule sprang up in Roman 
law, or how the gift of a legacy jiaena nomine differed from 
an ordinary condition. Thcophilus, in his Paraphrase, gives 
as one reason that a legacy ought to spring from a feeling of 
kindness to the legatee, and not be used as a means to punish 
another. For want of a better reason, we may be content 
with tliis. 

No principle of arrangement has been preserved in grouping 
the numerous paragraphs of this long title. If we are anxious 
to class the different paragraphs together under distinct heads, 
we could not, perhaps, adopt a better arrangement than that of 
Dneaurroy. He divides the title, or rather his explanation of 
it, into five paragraphs. The first gives the definition and 
general notions of a legacy (paragr. 1, % 8); the second treats 
of the objects given by a legacy (paragr. 4, D, (1, 9, 10, 1J, 18, 
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1 1, 15, 21, 22, and 23); the third treats of the persons to whom 
legacies can be given (paragr. 21, 25, 20, 27, 28, 32, and 33); 
the fourth of the different rules to be observed in the terms of 
the legacy (paragr. 29, 30, 31, 34, 35, and 30); and the fifth, 
of the effects of legacies (paragr. 8, 12, 10, 17, 18, 19, 20). 


Tit. XXI. BE ABKMP'JIONE ET TRANSLATTONE 

IJiGATORUM. 

* 

The revocation of a legacy, whe¬ 
ther niudc in the same testament or 
ill a codicil, is valid, and may be mode 
in terms contrary to those of tlie gift, 
as when a testator gives in iliusu 
terras, I give as a legacy, and revohe.s 
it by sajing, I do not give as a legacy ; 
or in terms not contmry, that is, in 
any otlier form of expression. 

D. xxxiv. d. .“I, II. 

It was considered necessary, in tho times when weight was 
altaclied to tlio formula under which the legacy was given, that 
the legacy sliould he revoked by words exactly opposite (co/i- 
trariia -verbis) to those by which it was given, ns in a legacy 
jicr vindicationeni the revocation ought to have been by the 
words “ non do, non lego." (Ulp. JReij. 24. 29.) 

The text only speaks of direct revocation of legacies by an 
express dcclararfSon of the testator’s wishes in some festnmentary 
document; but it was also revoked by the more wish of the 
testator {niida vohintate, B. xxxiv. 4. 3. 11) that it should bo 
revoked being in any way declared. In such a case the legacy 
was not, strictly speaking, taken away; but the legatee who 
brought an action for it might be repelled by an exception of 
dolus mains. We have seen, in the last Title (paragr. 12), that 
a sale of the thing given as a legacy was held to be ornot to bo 
a revocation of the legacy, according as the testator intended 
or did not intend that such should be its eflcct. 

A legacy was also considered to be revoked by implication 
if something occurred after it was given*which made it impos¬ 
sible to believe that the testator could have continued to wish 
the legatee to profit by his bounty; ns, for instance, if a noto¬ 
rious and deadly enmity sprang up between them. (B. xxxiv. 
4.3.11.) 

1. Transferri qnoqne Icgatmn ab 1. A legacy may also be transferred 
alio ad alium pdte^t, veluti si quis itu from one person to another; as, I 


Adf^miitio legatorum sivo codom 
testamonto adimantur logata sive 
codicillis firma est, sive coutraviis 
verbis fiat ademptio, vchili si (pu>d ita 
quis legaverit do lego, ita ndiraaliir 
non do non lego; sive non oontraiiis, 
id est, aliis qmbusciiniquu veibis. 
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dixerit hominem Stichum quern Titio 
legavi Seio do lego, sive in codem 
testamento sive in codicillis lioc fece- 
rit. Quo casu simul Titio adiini vi- 
detur et Seio dari. 


give as a legacy to Seius my slave 
Slicbus, ■wlioni I have given tks a le¬ 
gacy to Titus, wliether tins be done 
in the same testament or in codicils; 
and then at the same time a legacy 
is taken from Titius and given to 
Sciu's. 


D. xxiv. 4, 5. 

The translation had two effects: it took away a legacy from 
one person, and gave it to another; but it might have either 
effect without the other. The original legatee might be dead, 
and thus the legacy useless, and yet the gift to the new legatee 
would be valid ; or llie new legatee miglit subsequently die, and 
vet the legacy would he lost to the original legatee. (D. xxxiv. 
4. 20.) 


Tit. XXII. DE LEGE FALCIDIA. 


Supcrcrtt ut de lege Falcidia dispi- 
ciainus, qua modus novissime legalis 
iinposilus cst. Cum cnim oliin lege 
Duodecim Tahuliu-nin libera erat Ic- 
gandi potestiis, ut lioeret vcl totum 
paLriinoiiiiim legalis crogare (quippe 
ea loge ita cautum esset, uti legassit 
sure rei, ita jus csto), visum est liano 
Icgaudi liccntiam coarctarc. Idquo 
ipsorum tostatorum gratia provjsiim 
est, ob ill quod plerunique intc&tati 
mniiebantiir, ree.usanlibus scriptis 
heredibus pro nullo apt minimo lucro 
liercditalc adire. Et cum super hoc 
tarn lex Furia quam lex Voconia Intro 
sunt, quarum neutra sufficiens ad rei 
coMbummationem videbatur, novis- 
simo lata est lex Falcidia, qua cave- 
tur ne plus legara lieeat quam do- 
drantem totorum bonorum, id est, ut 
sive unus hcres instil ulus csset, sivo 
plurc.s, apud cum cosve pars quarta 
remaneret. 


It remains to speak of the lex Fal- 
eidia, by winch legacies have received 
their latest limitations. By tjie law 
of the Twelve Tables, a testator was 
permitted to dispose of his whole 
patrimony in legacies; for tlie law 
said, “As a man lias disposed of his 
property, so let the law he; ” but it 
wa.s thought proper to restrain this 
licence even for the benefit of testa¬ 
tors themselves,^,l|e^ube tliey fre¬ 
quently died intestiUc!, the heirs they 
instituted refusing to enter upon an 
inheritance from which they could 
receive little or no profit. Witli this 
object the lex Furia and the lex 
Voconia were passed; and lastly, as 
neither of these was found adequate 
to the purpose, the lex Falcidia was 
enacted, which forbids a testator to 
give more in legacies, than three- 
fourths of all his property; so that, 
whether there be one or more heirs 
instituted, there must now rent^in to 
him, or them, at*least one-foiutli part 
of the whole. 


Gai. ii. 224. 227. 

The lex Furia testamentaria^ which must not be confounded* 
with the lex Furia^ or Fusia Cauinia, restraining the Testa¬ 
mentary manumission of slaves (Bk. i. Tit. 7), was a jileOi- 
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acitum, probably of the year 571 a.u.c. Gaius thus acquaints 
US wifh its provisions:—“ Qua, ea:cej)tis personis quibasdam, 
CiBteris mille Ussihits legatoruni nomine mortisre causa 
caperepermissttM non est: " Inore than J OOO asses could not 
be given as a legacy. The law failed to effect its object, as 
the testator was not restrained in. the number of legacies ho 
might'give, but only in tjie amount of each legacy. (Gai. ii. 

The>/^a7 Voegnia, ftlsQ called testamentaria, was a picbi- 
scitum, of which the year 580 a.u.c. is given as the date. 
Gaius says of it, “ Qua eautum est, ne cui plus ler/atorum 
nomine mortisve causa caperb liceret^ qaam heredes cape- 
rent :" no legatee Vtas to have morb than each heir had. 
This law also failed in its object J as, by multiplying the 
number of legatees and giving each a trifling amount, the sum 
received by the heirs, wliich would bo equ&lly small, might 
be too trifling*to make it worth their while to enter on the 
inheritance. (Gat. ii. 226.) 

The lea.' Falcidia was fn.plebiscitum passed in the jenr 
714 A.u c. Its principles were extended to Jideicommihsa by 
the senatus-consultum Pegasianum (see next Title) ; to Jidci- 
commissa imposed on heredes ah intestate by a rescript of 
Antoninus Pius (D. xxxv. 2. 18); to donations mortis causa 
by a reseript of Sevenis (C. vi. 50. 5); and lastly, to donations 
between husband and wife. (Q. vi. 50. 12.) The mode in 
which the heir would avail himself of the lex Falcidia would 
be by repelling by an exception the legatee who demanded the 
whole of his legacy, when loss thai^ Uie whole was due by the 
lex Falcidia. 

The piut reserved to the heir is spoken of by the jurists ns 
quarta or Falcidia. The commentators mote%usually employ 
the full term quarta Falcidia, 

r 

1. El cum queesitum «3&et, duobiis 1. Wlieij two heirs are instituted, as 
heredibus inaUUitis, veluti TiUo et Titiiis and Seitis, a question has been 
Seiq, si Titii pars aut tota exhauata raised: supposing the share of Tilms 
aitlegatia quee nominatim ab eu data in the inhcritanco is either entiiely 
aunt aut supra modum onerata, a aiisorbed, or very heavily burdenc<l 
Seio vero aut nulla relicta sint legata with legacies specifically charged upon 
jiut qiue partem ejus dumtaxat in it, while the share of Seius is wholly 
partem dimidiam minuant, an quia is free, or has legacies charged on it only 
^^jjtl^rtaxn partem totius hereditatis aut up to half its amount, in such a cate 
asaplma habet, Titio nihil ex legatis does the circumstance of Seins having 
ab eo relicta sunt, rctinere liceret. a clear fourth or more of the inlieiit 
PhMJa!t,iitquartain partem suDB partis ance, prevent Titius from retaining 
habeat, posse letinere; etenim out of the legacies charged upon his 
heredibus ratio legis Fal- share, enough to secure a fourth-part 
est. of his own moiety to himself? It has 

been decided that Titius may retain 
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the fourth of hia own aha^ for- th^ 
calculation of the lex Falciiifa is up- 
• ^ plioahle to each heir separately. . • 

1 D. xxxv. 2. 77. ‘ 

The case taken in the text 13 a simple one. If two •hei’fs ” 
are unequally burdened with legacies, each is to Atail himself 
separately of the lex Falcidia, and' is sectored in one-foiirth of 
that which was given him os a legacy*; bijt suppqsing one co- 
beir does not take nnder- the testament^ and his share ^accrues 
to the other, are the fourth-parts, to. remain separate or to be 
reckoned together? Iq answering this a distinction was made. 
(1.) If the part burdened with legacies accrued to the part not 
burdened, the latter remained qna'ffected^^and the fourth was 
deducted only from the former. (2.) If the two parts were each* 
burdened, the calculation was made for each of them. (3.) But 
if the part not burdened accrued to the part burdened, as this 
was a clear advantage to the latter, the two pnfis were reckoned 
togetlier, and the fourth of the whole which they made when 
united was deducted. (I), xxxv. 2. 78.) 


2 . Quantitas autem patrimonii 
quam ratio legis Falcidiop cedigitur, 
mortis tempore spectator. Itaque &i, 
vci bi gratia, is qui centum aureorum 
patrimoninm in bonis liabebat, cen¬ 
tum auroos legaverit, nihil legatarus 
prodest, si ante oditam hereditatom 
per servos hereditarios aiit ex partu 
ancillaium hereditariarum aut ex 
fuetu pecorum tanlum acoesserit here- 
ditati, ut centum aureis legatorum 
nomine erngatis lieres quaitam par¬ 
tem hereditatis habiturus sit; sed 
necesse est ut nilrilominus qunrta 
pars legalis detrahatur. Ex diverso, 
si septuBginta quinquo legaverit, ct 
ante aditam hcredtlatera in tanlum 
decrevarint bona incendiis forte, aut 
naufragiis ant inorte servorum, ut 
non ampllus quam septuaginta quin- 
que aureorum substantia vel etiam 
minus relinquatur, solida legata de- 
bentur. Nec res damnosa est 
hcredi, cui liberum est non adire 
hcreditatem: (|uae res eflltit ut sit 
nccesse legatai'iis, nS destituto testa- 
monto nibil conSequantur, cum he- 
rede in pertioncm pacisci. 


2. In order to apply the lex Fal- 
ciilia, regard is had to the value of 
the estate at the time of the testa¬ 
tor’s death. Thus, for instance, if 
he, who is worth a hundred ,avmi at 
his decease, bequeath the whole hun- 
dred in legacies, Uie legatees receive 
no advantage, if the inheritanqe before 
it is entered upon, bhoultfso increase 
by the acquisition of slaves, the birth 
of children to female slaves, or the 
produce of cattle, that, after a full 
payment of the one hundred aum in 
legacies, a clear fourth of the whole 
estate would remain to the heir, for 
the legacies notwithstanding would 
still bo liable to a deductiori*nf one- 
four^. On the contrary, if the testa¬ 
tor has given only e'eventy-five uurei 
in legacies, then (dthough, before the 
entrance of the heir, the estate should 
BO decrease by fire, shipwreck, or the 
loss of slaves, that its whote value 
should not be more than seventy-five 
aurei or less, yet the legacies would 
still be due without deduction. Nor ' 
is this prejudicial to the heir, wh(f 
is at libertgr to relUse Uie inheritance, 
but it obli^s the legatees to come to 
terms with the heir^ s6 as to ^g«t a 
part, lest ^ ttHS test^ent were hban* 
dooed they shoidd lose tbenrhole* 
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D, XXXV. 9^. 73. 


The caloulation under.the leoe Falcidia was made at the 
time of tlie testator’s death, in necordance with the rule by 
which the dies cedit for most legacies was fixed at that time. 
It wa*s, however, m^de then, even if the dies cedit was fixed at 
some other time. Between the death of the testator and tlio 
time of the heir entering^ on the inheritance, the estate might 
he so deteriorated as to make it disadvantageous to the heir to 
enter; and in order to persuade him to do so, the* legatees 
would have to enter into a compromise with him. 


. 3. Cum autem ratio legis Falcidiaj 
ponitur, ante deducitur tvs aliennni, 
item funcria impensa et pretia servo- 
i-utn manumissorum : tunc deinde in 
reliquo ita ratio .liabetur, ut cx eo 
quarta par^ apud heredea remaneat, 
tres vero partes inter legataries dis- 
tribuantar, pro rata scilicet poi'ti ine 
ejns quod cuique eorum legaluiQ 
fuerit. Itaque si finganius quadrin- 
gentos aureos legates esse, et patri¬ 
monii quantilatem cx qua legata ero- 
gari oportet, quadringentorum esse, 
quarta pars legatariis singiiliis debet 
detralii; quod si trecento.s quinqua- 
ginta legates fingamus, octava debet 
detrahi. Quod si quingentos lega- 
verit, initio qninta deinde quarta de- 
trabi debet: ante enim detrabendum 
est, quod extra bonorum quantilatem 
est, deinde quod ex bonis apud here-' 
dem remanere oportet. 


. 3. When the calculation of the h-x 
Falcidia is made, tlie testator's debts, 
bis funeral expenses, and the price 
of the manumission of slaves, are 
deducted, then what remains is di¬ 
vided, so that a fourth-part remains 
for the heir, and the other three parts 
are divided among tlie legatees in 
proportion to the amount of their 
respective legacies; for example, let 
us suppose that four hundred aiirei 
liave been given in legacies, and the 
estate out of which the legacies are 
to be paid is worth no more, each 
legatee must have a fourth-part sub¬ 
tracted from his legacy; but, if we 
suppose that the testator gave in lega¬ 
cies tliree hundred and fifty nam, 
then an eiglith ought to be deducted. 
And if he gave five hundred aurei in 
legacies, first, a flfih must he de¬ 
ducted; and then a fourth. For that 
which 'exceeds the real value of the 
goods of the deceased must first be 
deducted, mid then that which is to 
remain to the heir. 


♦ D. XXXV. 2. 1. 19; D. xxxv, 2. 39; D. xxxv. 2. 73. 6. 

Octava debet detrahi, i. e. one-ciglitli of the wliole, or fifty 
aurei, must be deducted from the whole sum given to the 
different legatees, the sum to be deducted from each share 
being in proportion to the relative amount of that share. Each 
share would be diminished by one-seventh. 

The iex Falcidia did not apply to military testaments. (D. 
.xxxv. 17.) 

.'/iBy a Novel (1. 2. 2) Justinian provided that the Falcidian 
ibpirth should never be retained Uy*tbe heir if the "testator 
forbad its retention. If thb heir renounced the in- 
the legatees and other persons who were designed by 
fl^^stator to take under the testament mighty on giving sccU' 
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rity for carrying out all the dispositions of the testament, 
receive the inheritance. Even if the testator had not forbidden 
the retention of the fourth, it ccjjild riot be retained unless the 
heir made an inventory of the property of the deceased. If 
he accepted the inheritance without making an inventory, he 
had to pay the legatees in full, even if he was obliged to draw 
upon his private funds to do so. 


Tit. XXIII. DE ITDEICOMMISSARIIS HEREDI- 

TATIBUS. 


Nuno transeamus ad fideicom- Let us now pass io fideicommissa; 
missa. Et prius est ut do hcrcdita- and first we will’ treat of fideicom- 
tibus fideicommissariis videamus. missaiy inheritances. 

Gat. ii. 240, 247., 

Fideicommismiy that is, trusts, might be compared to the 
institution of heirs, if the trust embraced the whole inheri¬ 
tance, and to the gift of legacies, if it embraced only apart. • In 
tlie former case they were termed by the jurists Jideicornmissarm 
hereditates; in the IniXei, Jideicommissa singula} rei. The 
text proceeds to speak of tlio Jideicommissarice hereditates. 

The word Jideicommissum has been generally retained in the 
translation, instead of trusts, because, as Jideicommissa include 
only trusts carrying out the last wishes of a deceased person, 
the word trusts, which is used much more widely in its appli¬ 
cation, might lead to confusion. 

Ulpian gives {Reg. 20. 1) the following definition of a 
Jideicommissum : “ Quod non civilibus verbis, sed precative 
relififjuitur ; nee ex rigore juris civilis projiciscitur, sed ex 
VO Imitate dntur relinquentis." 


1. Sciendum itaque et omnia fidoi- 
commissa primia temporibus infirma 
case, quia nemo invitus - cogebatur 
praistare id de quo rogatus erat. 
Quibiis cnim non poterant heredita- 
tem vel legata relinquere, si relinquc- 
bant, fidei committebaot eorum qui 
capere ex testamento poterant; et 
idoo fideicommissa, appellata sunt, 
quia nullo vinculo juiis, sed tantum 
pudore eorum qui rogabantur, con- 
tinebantur. Postea divas Augustus 
semol iterumque gratia person arum 
motUB, vel quia per ipsius salutem 
rogatus quis diceretur, aut ob insig- 
nem quorumdam pe^diam, jussit 
consulibus auctoritatem suam inter* 


1. At first Jideicommissa were of 
little force; for no one could be com¬ 
pelled against his will to perform 
what was only requested to per¬ 
form. When testators were desirous 
of giving an inheritance or legacy to 
persons, to whom they could not 
directly give either, they then entrusted 
them to the good faith of some per¬ 
son capable of taking by testament; 
and Jideicommissa were so called, be¬ 
cause tlieir performance could not 
be enforced by law, but depended 
solely upon the good faith of the per¬ 
son to wh&m they were entrusted. 
Afterwards, ^he'Ei'iperor Augustus, 
having been firequently moved by 
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ponere. Quod quia justum videbatur, 
.et populare erat, paulatim conversum 
est in assiduam jurisdictionem; tan- 
tusque eorura favor factus est, u^ 
paulatim ctiam praetor proprius crea- 
retur, qui de fideicommis^iis jus dice- 
ret, quern iideicomnussariuin appella- 
bant. 


consideration for certain persons, or 
because tlie request was said to havs 
been made in the name of the empc- 
roVs safety, or on account of some 
striking instance of perfidy, com¬ 
manded the consuls to interpose their 
authofity. Their intervention being 
favoured as just by public opinion, 
gradually assumed the character of 
a regular jurisdiction, and trusts 
grew into such favour, that soon a 
special praitor was appointed to give 
judgment in these cases, and received 
the name of Jidcicommissarius, 


CrAi. ii. 274, 275. 278. 285; D. i. 2. 2. 32. 


The limits within which the Romnn law confined the power 
of a citizen over his property after his death were narrow ; hut 
the freedom given hy the introduction of obligatory trusts was 
singularly wide. A testator, in order to give anything, was 
obliged to do so hy a regular testaraont, to adopt prescribed 
formulffi, to use the Latin tongue. He could not give any¬ 
thing to a peregrmus, to a person proscribed, to a posthumous 
stranger, or to an uncertain person. The system of Jidei- 
commissa enabled him to give to almost any one ho liked, 
and that in words the least formal, and even without a tes¬ 
tament at all. The heredes ah intesfato^ if charged with a 
Jideicommissum hy the person to whose property they suc¬ 
ceeded, were obliged to fulfil it. The licence given to Jidei- 
commissa was, indeed, diminished by different enactments, and 
they were gradually placed more and more on the footing of 
legacies. Thus by one senatus-conaultum, passed in the time 
of Hadrian, tho power of giving a Jideicommissum to a pere- 
grinits (Gat. ii. 285), by another, the power of giving one to 
a posthumous stranger or uncertain person, was taken away. 
(Gai. ii. 287.) Again, the senatus-consultum Pegasianum 
subjected Jideicommissa to the rules of the lex Papia Pop- 
prea (Gai. ii. 286); and a tutor could never be given hy testa¬ 
ment, except directly. (Gat. ii. 289.) Fideicommissa were, 
indeed, always something beside and foreign to the nature of 
Roman law. Augustus merely ordered that, in a case pf great 
hardship, the consuls should interfere. Than a magistrate was 
created whose business it was to interfere in oases which war¬ 
ranted it; but there was nothing like an action at law to 
eniorce Jideicommissa. The Jideicommiasqrius applied for 
aid as having equity on his side; and if the magistrate chose 
to interfere, the regular course of the law was stayed, and the 
trust enforced. (I^lp. Reg. xxv. 12.) The proceeding was 
always extra ordinem. (Gai. ii. 258.) 
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The fideicommissum itself did not, like a legacy, directly 
transfer the property in an inheritance or in any particulai* 
thing, and of course did not give any right to a real action. 
The restitution or giving up of the inheritance was, however, 
effected by the mere coi^ent of the heir, even before tradition. 


2. In primis igitur sciendum est, 
opus esse ut aliquis recto jure testa- 
mento heres instituatur, ejusque flclei 
coramiltatur ut earn licreditatem alii 
restituat; alioquin inutile est testa- 
mentum, in quo nemo heres insti- 
tuitur. Cum igitur aliquis scripserit 
Lucius Titius heres esto, poterit adji- 
cere, rogo to, Luci Titi, ut cum pri- 
nium poteris hercditatem meam 
adire, earn Caio Seio reddas restiluas. 
l*otest autcm quisque et de parte 
restituenda heredem rogare, et libe¬ 
rum est vel pure vel sub conditione 
relinquere fideicommissum, vel ex die 
certo. 


2. We must first observe, that some 
one must be duly appointed heir in 
the testament: and then it must be 
entrusted to his good faith to restore 
the inheritance to some other person; 
for, the testament is inefiectual in 
which no one is instituted heir. And* 
therefore, when a testator has said, 
Let Lucius Titius be my heir, he may 
add, and 1 request you, Lucius Titius, 
that, so soon as you can enter upon 
my inheritance, you will restore it 
and give it up to Caius Seius. A tes¬ 
tator may also request his heir to 
restore a part of the inheritance only, 
and may leave the Jideicommissum 
absolutely or conditionally, or on the 
expiration of a term. 


Gai. ii. 248. 250. 


Of course if there was no heir instituted, there could be no 
person to charge by testament with the trust {nemo Jidu- 
ciarius) ; but the testator might charge the heredes ab in- 
test a to. 

The person who made the Jideicommissum was termed Jidei- 
committens ; the person requested to perform it, JiduciariuSi 
and the person to bo benefited by it, Jideicommissarius. 


3. llestituta autem hcreditate, is 
quidem qui restituit, nihilominus heres 
permanet; is vero qui recipit heredi- 
tatem, aliquando horedis, aliquando 
legatarii loco, habebatur. 


3. After an heir has restored the 
inheritance, he still continues heir. 
But he, who receives the inherit¬ 
ance, was sometimes considered in 
the light of an heir, and sometimes 
in that of a legatee. 


Gai. ii. 261. 

In order to protect himself, the heir who remained liable to 
all actions of creditors against tlie inheritance had recourse to 
a fiction of law. He sold the inheritance to the Jideicommis- 
sariuSy and they entered into mutual agreements called emptes 
et vendittB hereditatis stipiilationes (Gai. ii. 252 ), by which 
the Jiduciarius, though remaining in the eye of the law re¬ 
sponsible for the charges upon the inheritance, was protected 
from ultimate harm by having a remedy against the ^deiegm- 
missarius. Thus Gaius says, nec heredis loco erat, 

nec legatarii ; sed jpotius emptoris” 

z 2 
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4. Et Neronia quidem temporibus, 
•Trebellio Maxirao et Aiuxeo Seneca 
consulibus, seuatus-consultum factum 
est: quo cautum est, ut si hereditas 
ex fideicommissi causa restituta sit, 
omnes actioues qum jure civili beredi 
et in heredem competcrent, ei et in 
earn darentur cui ex fideicommisso 
restitnta est liereditas. Post quod 
senatiis-consultum prn>tor utiles acti- 
ones ei 'tin eiin\ qui recipit lieredi- 
tatem, quasi lieredi ct in hcredum 
dare cn'pit. 


4. Purint' tlie reign of Nero, in 
the consulsJiip of Trebellius Maximus 
and Annteiis Scncca, a srnnius-con- 
sultum was passed, providing that, 
after on. inheritance had been re¬ 
store^ under a fideicommissum, all 
actions, which by the civil law might 
be brought by or against the heir, 
should be permitted for and against 
him, to whom the inheritance was 
restored. After this, the prcctor began 
to give equitable actions for and 
against the person who received an 
inheritance, as if he were the heir. 


Oai. ii. a.:3. 


The iienatus-co?i-suUutn TrehrUUntitm (a.d. C2) did nwjiy 
^ith the Decessity of any s.uch fiction ns that of n sale. The 
Jideicommissdriiis stepped at once into the place of the heres 
institutus. All the actions belonging to the inheritance were 
given him in the shape of actioned ntHcd. (See Introd. see. 
106.) If creditors sued the hcres histitutiiSy he had the 
exceptio reslitutte hereditatid ; he might plead that ho had 
parted with the inheritance as he had been directed. 


6 . Sed quia heredes scripti, cum 
aut totam hereditatem aut pene lo- 
tam pleruraquercstituere rbgabantiir, 
adire hereditatem ob nullum vel 
minimum lucrum recusabant, atque 
ob id extinguebantur fideicoramissa, 
postea Vespasiani Augusti tenipori- 
bns, Pegaso et Pusione consulibus, 
senatus censiiit ut ei qui rogatus 
esset hereditatem restituere, perinde 
liceret quartam partem retinere, at¬ 
que lege Falcidia ex legatis retinere 
conceditur. Ex singulis quoquo 
rebus quo* per fideicommissum relin- 
quuutur, eadem retendo permissa est. 
Post quod senatiis-consultum ipse 
heres onera hereditaria sustinebat ; 
file autem qui ex fideicommisso rcce- 
pit partem hereditatis, legatarii paili- 
arii loco erat, id est, ejus legatarii 
cui pars bonorum Icgabatur: quie 
species legati partido vocabatur, quia 
cum herede legatarius partiebatur 
hereditatem. Unde qusi solebant 
Btipnlationes inter heredem et partia- 
rinm legatarium interponi, etedem 
uaCCTponebantur inter eum qui ex 
ildeicoinmisso recepit hereditatem, 
et heredem, id est, ut -et lucrum et 


5. But, the instituted heirs being 
in mo^ cases requested to restore 
tbe whole, or almost the whole of 
an inheritance, often refused to ac¬ 
cept it, as they would receive little 
or no advantage, and thus Jidcicom- 
niiasa were frequently extinguished. 
Aflenvards, during the reign of the 
Emperor Vespasian, in the consul¬ 
ship of Pegasus and Pusio, the 
senate decreed, that an heir, who was 
requested to restore an inheritance, 
might retain a fourth, just as in 
the case of legacies he might by 
the Ealcidian law. And the same 
deduction is allowed in particular 
tilings, which are left by a pdri- 
commisstim. For some time after 
this scnatus-coMsulhitn the lieir alone 
bore the charges of the inhe'ritancc; 
and he who had received a share or 
part of an inheritance, under a Jidei- 
ammissum, was regarded as a part 
legatee, that is, a legatee having a 
legacy of a share of the property, a 
species of legacy which was called 
partition, because the legatee took a 
pert of the inheritance together with 
the heir. Thus the same stipulations 
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'which trere formerly in use between 
the heir and partiary legatee, were 
likewise made between the person 
who received the inheritance under 
the Jideicommissvm and the heir, that 
is, tliey stipulated they, would share 
the benefits and the charges of the 
inheritance between them, in proper* 
tion to their respective interests. 

Gai. ii. 254. 

The seiiutiis-consultum TrehelUanum protected the Jiduci- 
arius from any harm; but it gave him no incitement to enter 
on the inheritance. Why should he take an inheritance which 
he had instantly to transfer to another ? The trust might thus 
perish; and, to remedy this, the senatfls-cotisultum Pegasianum 
(a.13. 70) permitted the heres institutm to retain a fourth, just 
ns the lex Falcidia permitted in the case of legacies. Even 
the term quarta Falcidia was applied to the fourth retained 
by the Jiduciarius heres. (D. xxxvi. 1. 16. 9.) Jidei- 

commissarius thus became exactly like a legatee; and, as having 
a delinito part of the inheritance, ho was considered in the light 
of a legatee of a part of the inheritance. 

A testator sometimes gave a legatee not a particular thing, 
but a certain share in his whole property. The legatee (then 
termed legatarius partiarius) took, in this case, per universi- 
tatem ; but he was not thereby made an heir, not having been 
formally instituted; and if there was no heir who entered on 
the inheritance, the legacy was extinguished. The claims of 
creditors against the inheritance were made exclusively against 
the heir, and the heir alone could recover sums due to the 
inheritance. Thus it was necessary that, if the heir paid a 
creditor, the legatee should account to him for a part of the 
payment proportionate to his share of the inheritance; while 
if the legatee wished that his share should be increased by the 
payment of a debt duo to the inheritance, he could only effect 
this through the heir. Accordingly they made stipulations with 
each other, termed stipulationes partis et pro parte. By one 
of these stipulations the heir bound the legatee to pay a pro¬ 
portion of sums expended in satisfaction of claims against the 
inheritance; by the other the legatee bound the heir to account 
to him for his share of sums received in satisfaction of debts 
owing to the inheritance. Such legacies became obsolete from 
the time Jideicommissa and legacies were placed on the 
l^ame footing. 

0. Ergo si quidom non plus quam 6. Therefore, if th. instituted heir 
dodrantem hereditatis scriptus heres was not requested to restore more 
rogatuB sit restituorc, tunc ex Tre- than throe-fourths of the uiheritance, 


damnum heredilarium pro rata parte 
inter eos commune esset. 
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bolliano senatus-consulto restitaeba- 
tur bereditas, et in utrumque actiones 
hereditaria! pro rata parte dabantiir, 
in heredem quidem jure civili, in eum 
vero qui recipiebat hereditatem ex 
senatus-consulto Trebclliano, tam- 
quam in heredem. At si plus quam 
dodrantom vel etiam totam heredi- 
tatem restituere rogatus sit, locus 
erat Pegasiano senatus-consulto, et 
heres qui semel adierit liereditatera, 
si modo sua voluntate adierit, sive 
retinuerit quartam partem sive re- 
tinere noluerit, ipse universe onera 
hereditaria sustinebat: sed quarta 
quidem retenta, quasi partis et pro 
parte stipulationos iuterponebantur, 
tamquam inter partiarium legataiium 
et heredem; si vero totam heredi¬ 
tatem restitueret, emptas ct vendit«3 
hereditatis stipulationes iriterpone- 
bantur. Sed si recuset scriptus heres 
adire hereditatem, ob id quod dicat 
earn sibi suspectam esse quasi dam- 
nosam, cavetur Pegasiano senatus- 
consulto ut, desiderante eo cui resti¬ 
tuere rogatus est, jussu praetoris adcat 
et restituat hereditatem, perindeque 
ei et in eum qui recipit hereditatem, 
actiones darentur ac jiuris est ex Tre- 
bclliano senatus-consulto. Quo casu 
nullis stipulationibus est opus; quia 
simul et huic qui restituit, securitas 
datur, et actiones hereditariee ei et in 
eum transferuntur qui recepit heredi¬ 
tatem, utroque senatus-consulto in 
hao specie concurrente. 


he restored such part in accordance 
with the provisions of the senalus- 
consuUum TrebeUianum; and all ac¬ 
tions which concern an inheritance, 
might be brought against each ac¬ 
cording to their respective shares— 
against the heir, by the civil law, and 
against him who received the in¬ 
heritance, by the seniUus-(7>nsuUum 
TrebeUianum, as against an heir. 
But if the instituted heir was re¬ 
quested by the testator to restore the 
fehole inheritance, or more than 
three-fourths, then the senatus con- 
sultum Pegasianvm became appli¬ 
cable ; and the lieir who had once 
entered on the inheritance, provided 
ho did so voluntarily, was obliged to 
sustain all the charges of the inheri¬ 
tance, whether he had retained, or 
had declined to retain his fourth. 
But, when the heir did retain a fourth 
part, the stipulations termed jiui^is et 
pro parte, were entered into, as be¬ 
tween a legatee of part and an heir; 
and, when the heir did not retain a 
fourth, then the stipulations termed 
emptte et venditcR hereditatis, were 
made between them. But if the in¬ 
stituted heir refused to enter on the 
inheritance, alleging that he feared 
ho should lose by doing so, it was 
provided, by the senatus^consullum 
Pegnsianum, that, on the demand of 
him to whom he had been requested 
to restore the inheritance, ho should, 
under an order of tho prfctor, enter 
on the inheritance, and restore it; 
and that all actions might be brought 
by or against him who received the 
inheritance, as in a case falling under 
the senatus-coHsultum TrebeUianum. 
And in this case stipulations are not 
necessary, for the heir, who restores 
the inheritance, is secured, and all 
actions concerning an inheritance are 
transferred to and agmnst him, by 
whom it is received, there being, in 
this instance, a concurrent applica¬ 
tion of both senulus-conmlta. 


Gai. ii. 255-26P. 

T}^ senatus'consultnm TrebeUianum was not abrogated 
the Pegasianum. They applied to different casos. If tlie 
foiirtb woro exprossly reserved to the heres Jiduciarius, he took 
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the other three parts, and immediately restored or transferred 
them to the ^/ideicommissarius, who had the position of heres 
Jideicommlssarifis, and all the actions belonging to the inherit¬ 
ance, so far as his share extended. But if the fourth was not 
reserved, the senatus-consxiltum Pegasia?ium became appli¬ 
cable. The ^duciarius hares retained the fourth, and the 
Jideicommissarkis held the position of a legatee. The heres 
institutiis might, however, n6t choose to retain the fourth. 
He might enter on the inheritance, and at once voluntarily 
transfer the whole to the Jideicnnimissariiis. Neither senatiis- 
consnltum then applied, and he had to protect himself by the 
old stijmlationes emptop et vendiUe hereditatis. If he refused 
to enter on the inheritance, the prajtor compelled him, by a 
power given in the scnatus-consultum Pegasianum, and he 
was placed exactly in the same position as if he had entered 
under the senatus-consultum TrehelUanum. Ho had no 
fourth reserved for him; and all action passed at once to the 
Jidel com m iss a rius . 


7. SeJ quia stipuJationoa ex sena- 
tus-consulto Pogasiatio descenclentes 
ct ipsi autiqiiitati di.splicuerunl; et 
quilmsdom cusibus captiosas casiiomo 
exfclsi ingcuii I’apiiiianiis appellat, 
et nobis in logibus niagis siniijlicitas 
quain djUicultab plat'ot, ideo omnibus 
nobis snggcstis tarn annilitudinibus 
qiiam dillbrentiis utriusque senatus- 
consnlti, placuit, exploso senatus- 
consulto Pegasiano quod postea 
Buperveiiit, oinncni auctoritatem Tre- 
bulliuno senatus-cousulto prtfstare, 
ut ex eo fideicoiumissaria^ hereditates 
restituantur, sivc liabcat lieres ex 
voluntate testatoris quavtani, sive 
])lus sivo minus sive nihil penilus: 
ut tunc, quando vel niliil vel minus 
quurta apud cum renianet, liceat ei 
vel quai’tam vol quod deest cx nostra 
auctoritnte relinere vel repetere solu- 
tum, quasi ex Tiebclliauo aonatus- 
consulto j)io rata portione actioiiibus 
tam in heredem quam in fidcicom- 
misHarium competentibus. Si vero 
totam liorcditatem sponte restituerit, 
omnes hereditoiim actiones iidcicom- 
missario et adversus euiu competunt. 
Sed ctiara id quod pripcipuiira I’ega- 
siani senatus-consult! fuerat, nt quan¬ 
do Tccusabat bores scriptus sibi datam 
hereditatem odire, necessitaa ei im- 
ponoretur totam hereditatem volenti 


7. But, as the stipulations, which 
arose from the senntus-fonsuUiim Pe- 
gftsiununi, wore displeasing even to 
the aucieutB, and Papiiiian, a man of 
great genius, considers them in some 
cases as captious; and, as we prefer 
simplicity to complicity in mattei-s 
of law, we have been pleased, upon 
comparing the points of agreement 
and disagreement in these two 
scHtUuii-coiisiiUa, to abrogate the scua- 
tus-^onsiiltiim Pegtisiatiutn, which was 
subsequent to the sniaius-consullum 
Trehelltnuuniy and to give an exclusive 
authority to the scnatus-cousullum 
Tribclliafium, by w'liich all iideicom- 
missary inheritances shall be restored 
for the future, whether the testator 
has given by his w ill n fourth -part of his 
estate to the instiUited heir, or more, 
or less, or even nothing, so that, 
when nothing is given to the heir, or 
less than a fourth-part, he may be 
permitted to retain a fourth, or as 
much as will make up^ie deficiency, 
by virtue of our authority, or to 
demand repayment of it if he has 
paid it OAvr; and actions may be 
binught both against the heir and 
the Jideicommisfrius according to 
their respective ehtuas, as if under 
the senatua-comuUum Trebcllianum. 
But, should the heir voluntarily re- 



344 


LIB. II. TIT. XXllT. 


fidelcomznissario restituere, et omnes store tlie whole inheritance, all actions 
ad oum et contra euin transire ac- concerning an inheritance may be 
tiones, et hoc transponirous ad sena- brought either by or against the 
tus-consultum Trebellianum: ut ex Jidcicommissarins. And, as to the 
hoc solo et necessitas heredi inipo- most important provision of the 
natur, si ipso nolente adirc tidei- setmlus-coHsuUum Pegasianum, that, 
commissarius desiderat restitui sibi when an instituted heir refused to 
hercditatem, nullo nec dumno nec accept an inheritance, he might he 
commodo apud heredem remauente. consli’ained to restore it to the 

fideicommibsurhts if he demanded it, 
and to transfer all actions to and 
against him, we have transfen-ed tliis 
provision to the sennlns-cunbullum 
Tnhelhnuum, by which alone tliis 
obligation is now laid upon the heir, 
when lie himself refuses to enter on 
the inheritance, and the Jideicommis- 
.sarins is desirous that it should be 
restored, the heir in this case re¬ 
ceiving neither gain nor loss." 

Justinian unites the two senatus-com^vlta into one, giving 
them the name of the acnatua-oomtiiltum 'Trebellianum. 'J’ho 
heir is to retain the fourth, and the action will he, in all cases, 
transferred to the JideicomminHarius, who will thus be always 
in loco heredis. Under the old system, either party vras 
exposed to the risk of the other party to the stipulation be¬ 
coming unable to fufil his engagement. 

Tiefore the legislation of Justinian, the heresi could not re¬ 
demand the fourth, if he had once paid it over. (Paul. Sent. 
iv. 3. 4.) 

8. Nihil autem interest, utnim ali- 8. But it mokes no difference, 
quis ex asse heres institutus aut totara whether the heir is instituted to the 
hercditatem aut pro parte restituere, whole inheritance, and is requested 
an ex parte heres institutns aut totain to restore the whole or a part, or 
earn partem aut partem partis resti- whether being instituted to a part 
tuere rogatus sit; nam et hoc casu only, ho is requested to restore that 
eodem observari pr.Tcipimus, qure in entire part, or a portion of it, for we 
totms hercditatis restitutione dixi- enjoin that the same rules be observed 

in the latter case, as in case of resti¬ 
tution of the whole. 

Gai. u. 250. 

_ 9. Si quis Ma aliqua re deducta 9. If an heir be requested by a 
sive prfficepta ^uas quartam continet, testator to give up an iiiberitanco, 
veluU fun^ vol alia re, rogatus sit after deducting or accepting some 
restituere hereditatem, sitnili modo particular thing, equivalent to a fourth 

of the whole, as a piece of land, or 
tubo fiat, perinde ao si quarts parte anything else, he will give it up under 
ratenta rogatus esset reliipiam here- the genatus-comultum Trebellianunif 
ditatem restituere. Sed illud interest, exactly as if he had been requested 
quod altero casu, id est, cum deducta to restore the remainder of an inhe- 
s^ve pneoepte auqua re restituitur ritance, after reserving a fourth. But 
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hercditaH, in solidum ex eo senatua- 
consuUo actiones transferuntur, et 
res qutB remanet apud lieredem sine 
ullo onere hereditario apud eum re¬ 
manet, quasi ex legato ei acquisita; 
altero vero oasii, id cat, cum quarta 
parte retenta rogatus est heres re- 
stituore hcreditatem et restituit, scin- 
duntur actiones, et pro dodrante 
quidem transferuntur ad iideicommis- 
sarium,pro quadrante remanent apud 
lieredem. Quin etiara, licet una re 
nliqua <leducta ant pra*cepta resti- 
tuere aliquis hereditatem rogatus est, 
qua maxima pars licreditatis couti- 
neatur, irque ip solidum transferuntur 
actiones, et secum deliberare debet is 
cui restituitur liereditas, an cxpediat 
sibi restitui. Eadom scilicet interve- 
niunt, et si diiabus pluribusve deductis 
pr:vceptisvo rebus restituere licredi- 
tatem rogatus sit; sed ct si certa 
surama deducta praceptave, quai quar- 
tam vel ctiam maximam- partem 
licreditatiscontinet, rogatus sit aliquis 
hereditatem restituei’e, idem juris est. 
Qua* aulem dixiinus de eo qui ex 
asse liere institutus est, cadem trans- 
fercnius ct ad eum qui ex parte bercs 
scriplus est. 


there, is this difference, thatj in the 
first case, when an heir is requested 
to give up an inheritance, after de¬ 
ducting or excepting a particular 
thing, then, according to that senatus- 
consultHm, &\l actions are transferred 
to and against the Jiddcommismriua, 
and what remains to the heir is free 
from all incumbrance, tis if acquired 
by legacy. In the second cose, when 
an heir is requested in general terms 
to give up an inheritance, after re¬ 
taining a fourth to himself, all actions 
ai*e proportion ably divided; those 
which regard the three-fourths of the 
estate, being transferred to the Jiaei- 
commissarinsf and those which regard 
the onc-fourtli, to the heir. And, 
even if an heir be requested to give 
up an inheritance, after making 
a deduction or exception of some 
particular thing, which comprises the 
greatest part of the whole inherit¬ 
ance, nil actions are still transferred 
to the fideicommissarius, who ought 
always, therefore to consider whether 
it will be expedient or not, that the 
inheritance should be given up to 
him. -All this applies equally, whether’ 
an heir be requested to give up an 
inheritance after a deduction or ex¬ 
ception of two, or more, particular 
things, or of a certain sum of money, 
which may comprise a fgurth or even 
the greatest part ofc the inheritance. 
■What we have said of an heir, who is 
instituted to the whole of an inherit¬ 
ance, applies equally to one who is 
instituted only to a part. 


^ D. xxxvi. 1. 1. 10. 21; D. xxxvi. 1. 30. 3. 

If tlie testator give a particular object to the heres insti- 
ttdtis which was equal in value to the fourth of the inheritance, 
the law considered this as a specific legacy given to the heres. 
T\\o,/ideicomtnissarius took the whole inheritance except this 
part, and all the actions of the whole inheritance were trans¬ 
ferred to him. Justinian retains this distinction between a 
particular object being given, and a general direction to retain 
a fourth. If a particular object were given not equal in value 
to a fourth, the heir would retain enough to complete his 
fourth; and all actions relating to the part so retained would 
pass to him, and all others to the Jideicommissarius. (Cod. vi. 

no. 11.) 
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10. rrocterca intestatua quoque 
moriturus potest rogare eum, ad quem 
bona sua vel legitiino jnre vel hono- 
rario pertinere intelligit, ut herodi- 
tatem suani totam partemve ejus, ant 
rem aliqnani, veluti fuiiduin, liomi- 
nem, pecuniam alicui restituat; cum 
alioquin legata nisi ex testameuto non 
valeaut. 


10. Moreover, a man about to die 
intestate, may request the person, to 
whom liis estate will pass, either by 
the civil or pra-torian law, to give up 
to a third person the whole inlierit- 
ance, or a part of it, or any pai-ticular 
thing, as a piece of land, a slave, or a 
sum of money, liegacies, on the 
contrary, ai'e only valid when given 
by testament. 


Gat. ii. 270; 1^. xxvi. <‘10. 


Antoninus Pius extended the provisions of the smattfs-con- 
sulta TrehrUianum and Veyasianum, to trusts imposed on 
hPi'edcs ah iittesiato. (D. xxxv. 'Z. 18.) 


11. Eum quoque cui aliqiiid rosti- 
tuitur, potest rognre ut id rursum 
alii, aut totum aut pro parte, vel ctiam 
aliquid aliud restituat. 


11. A Jideicommissiiruis may also 
himself be lequested to give up to 
another, either the whole or a part 
of what ho receives, or even anything 
else. 


Gai. ii. 271. 

The Jideicommissafitisy who was thus only a vehicle to pass 
on the inheritance to another JideicommiHaaritiSy could not 
retain a fourth for Inmself. The object of tlie hw Falvidia 
was merely to secure an Iteir, not in all cases to give a fourth 
to the person who virtually had the inlicritance ; but when tlic 
heir entered on the inheritance by order of tlie jjractor, then 
the Jideico?nmisfiarius stood in the place of the heir, so far ns 
to be able to apply the lex Falcidia, as if represcnling the 


heir, against legatees, hut not 
sarins. (I), xxxvi. 1. 03.4.) 

12, Et quia prima fideicommissq- 
rum cunabula a fide heredum pendent, 
et tarn nomen quam substantiam 
acceperunt, et ideo divus Augustus 
ad necessitatem juris ca detraxit, 
nuper et nos eumdem principcm 
Buperore contendentes, ex facto quod 
Tribonianus, vir excelsus, quaestor 
sacri palatii suggessit, constitutionem 
fecimus per quam disposuimus: si 
testator fidci heredis sui commisit 
ut vel hereditatem vel speciale fidei- 
commissum restituat, et neque ex 
aeziptura neque ex quinque testiiim 
numero qui in fideicommissis Icgiti- 
mus esse noscit'ur, possit res ma- 
nifestori, sed vel pauciores, quam 
quinque vel nemo penitus testis inter- 
veneiit, tunc sive pater heredis sive 
alias q[tticumque sit qai fidem heredis 


against a second Jidcicommis- 

12. Originally all fiduciaiy gifts 
depended only upon the good faith 
of the heir; whence they took llir-ir 
name as well as their character. To 
remedy this the Emperor Augustus 
made them obligatory in law, and we 
have lately endeavoured to surpass 
that prince \ and, on the occasion of 
a case brought to our notice by the 
most eminent Tribonian, the qiiiestor 
of our sacred palace, we liave enacted 
by a constitution, that if a testator 
has entrusted to tho faith of his heir 
the restoration of an inheritance, or 
any particular thing, and the f^act 
cannot be proved either by any writing 
or by five witnesses (the legal number 
in such cases), there having been 
fewer, or perhaps no witnesses pre¬ 
sent, then, whether it is his father 
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elcgerit, et ab eo rcslitui aliquid who has thus trusted to the good 
voluerit, si heres perddiatontus adim- faith of the heir, and begged him to 
plere fldem recusat negnndo rem ita restore the inheritance, or whether it 
esse subseculam, si fideicommissa- is anyone else, if the heir perftdi- 
rius jusjurandura ei detulerit, cum ously refuse to make the restitution, 
prius ipse do calumnia juraverit, and deny the whole transaction, the’ 
necesse eum habere vel jusjurandum Jideicommissarius having previously 
Bubire quod nihil tale a teslatore au- himself sworn to his own good faith, 
divit, vel recusantem ad fideicora- may put the heir to his oath; and 
misbi vel universitatis vel specialis thus force him either to deny having 
solutioncm coorctori, ne pereat ultima received any such trust upon oath, or 
voluntas testatoris firlci hcredis com- to fulfil it, wliether it relate to the 
missa. Hadem obsorvari censuimxis, whole inheritance or to some parti- 
et si a legatorio vel fideicommissario cular thing; and this is allowed, lest 
aliquid similiter relictum sit. Quod . the last wishes of a testator, com- 
si 18 a quo relictum dicitur, con- mitted to the faith of an heir, should 
lUcatur quidem a se aliquid relictum be defeated. The same process may 
esse, sed ad Icgis subtilitatem do- be adopted against a legatee, or a 
currat, omuimodo solvere oogendus Jideicommissarius charged with a re- 
cst. stitution. And if any one so charged 

admits the trust, but endeavour to 
shelter himself in the subtleties of 
the law, he may bo compelled to per¬ 
form his duty. 

C. vi. 42. 32. 

Dc calumnia juraverii, that is, ho must swear beforehand 
that ho is acting bona Jidcy and not inventing a ground of liti¬ 
gation. 


'I’lT. XXIV. DE SINGULIS REBUS PER FIDEI- 
. COMMISSUM RELICTUS. 

Potest autem quis etiam singulas A person may also leave portica- 
res per fideicommissum relinquere, lar things by a fideicommissuniy as a 
veluti fundum, hominem, veatem, piece of laud, a slave, a garment, 
aurum, argentum, pecuniam nume- gold, silver, pieces of money; and ho 
ratam; et vel ipsum heredem rogaro may request uither his heir to restore 
ut alicui restituat, vel legatarium, them, or a legatee, although a legatee 
quamvis a legatario legari non possit. cannot bo charged with a legacy. 

Gai. ii. 260. 271. 

1. Potest autem non solum pro- 1. A testator may leave by Jidei- 
prias res testator per fideicommis- commissunty not only bis own property, 
sum relinquere, sed heredis nut lega- but also that of his heir, of a legatee, 
tarii aut fideicommissorii aut ci\}us- of a Jideicommiasariusy or of any 
libet alterius. Itaque et logatarius et other person; so that a legatee or 
fideicommissarius non solum de ea re Jidcicommiasaiius may not only be 
rogari potest, ut earn alicui restituat requested to give what bath been left 
quee ei reliuta ait, sed etiam do alia, to him, but what is his own, or even 
sivo ipsius sive alienasit: hoc solum what is the properly of another. The 
observandum est, ne plus quisquam only rule to be observed is, that no 
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rogetur alicui restituere, quam ipso 
ex testamento ceperit; nam quod 
amplius est, inutiliter rclinquitur. 
Cum autem aliena res per fideicom- 
missum rclinquitur, neeesso est ei 
qui rogatus est, aut ipsam redimerc 
et pnestare aut cestiiaationom ejus 
solvere. 


one be requested to restore more 
than lie has received under the testa¬ 
ment : for as to the excess the dispo¬ 
sition is ineftectual. And, when the 
property of another is left by a .A'dei- 
commissum, the person requested to 
restore it is obliged, either to obtain 
from the proprietor and deliver the 
thing itself, or to pay its estimated 
value. 


G.vi, li. 201, 202. 

Ulpian {lieff. 25. 5) expresses tlie power of disposal by 
Jideicommissum^ by saying that everything could be disposed 
of in that way, that could be given by a legacy jter danina- 
lionem. 

Quod amjilius est, iuutiliter rclinquitur. If, however, the 
thing which the Jideieommissarius was to give belonged to 
him himself, he was obliged to give it, whatever might be its 
value, if he accepted wlnit was given to him by the Jideirom- 
missum, as he was considered to have had an opportunity of 
exercising his judgment, and not to have valued his own thing 
more liiglily than that which he received. (D. xl. 5. 24. 12.) 


2. Libertas quoque servo per fidei- 
commissum dari potest, ut heres euin 
rogetur manumittere, vel legatariils 
vel fldeicommissarius: nec interest 
iitrum do suo proprio servo testator 
roget, an de eo qui ipsius lieredis aut 
legatarii vel ctiam extranei sit: itaque 
et alienus servus redirai et manu- 
mitti debet. Quod si dominus eum 
non vendat, si modo nihil ex judicio 
ejus qui reliquit libertatcm, recepit, 
non Btatim extinguitur ildeicommis- 
saria libertas sed differlur; quia pos- 
sit tempore procedente, ubicumque 
occasio servi redimendi fuerit, pric- 
starl libertas. Qui autem ex iidei- 
comraissi causa manumittitur, non 
testatoris fit libertus, etiamsi testa- 
toris servus sit, sed ejus qui manu- 
mittit; at is qui directo testamento 
liber esse jubetur, ipsius testatoris 
libertus fit, qui etiam Orcinus appel- 
latur. Kec alius ullus directo ex 
testamento libertatem habere potest, 
quam qui utroque tempore testatoris 
fuerit,. et quo faceret testamentum et 
quo moreretur: directo autem libertas 
tunc dari videtur; cum non ab «lio 
servom zneunmitti rogat, sed relut ex 


2 . Freedom may also be conferred 
upon a slave by a Jideicommissuvi: 
for an heir, legatee, or Jidcicommis- 
sarliis, may be requested to eiifrau- 
cliise him ; nor does it signify whether 
it be of liis own slave that the tes¬ 
tator requests the manumission, or 
of tlie slave of his heir, or of a 
legatee, or of a stranger; and there¬ 
fore, when a slave is not the testator’s 
own property, he must be bought, 
and enfranchised. But, if the pro¬ 
prietor of the slave refuse to sell 
him, as he may, if he has taken 
nothing under tlie testament, yet the 
freedom given by tlie Jideicommissum 
is not extinguished, but deferred 
only until it may be possible in tlio 
course of time, on any occasion offer¬ 
ing of purchasing the slave, to effect 
bis enfranchisement. The slave who 
is enfranchised in pursuance of a fidei- 
commissum, does not become the freed- 
man of the testator, although he was 
the testator’s own slave, but he be¬ 
comes the freedman of that person 
who enfranchises him. But a slave 
who receives his liberty directly from 
the testament, becomes the freedman 
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8 U 0 testamento libertalem ci corope- of the testator, and is said to be 
tore vult. Orcinus / and no one can obtain liberty 

dirjastly by testament, unless he were 
the slave of the testator, both at the 
time of the tcstatoi'’s making his 
testament, and also at that of his 
death. Liberty is given directly, when 
a testator does not request that free¬ 
dom be given to his slave by anotlier, 
but gives it liimself by virtue of his 
own testament. 

Gat. ii. 203-207 ; C. vii. 4. 0. 

This is an instance in which a difference is still allowed by 
Justinian to subsist between legacies and^^eicommifisa. The 
direct gift of liberty by a legacy differs from the indirect gift 
by a JideicommiHHum. It was the opinion of Gains, tliat if the 
master of the slave refused to sel4 the slave for a reasonable 
price, the perished. (Gai. ii. 205.) Justinian, 

in accordance with a rescript of the ILmperor Alexander (0. 
vii. 4. 0), decides that it is only delayed. 

If a testator enfranchised directly a slave that could not be 
so enfranchised, the gift of liberty would be ns valid as a Jidei- 
commifisiim. 

OrcinuR, from Orem; because he is the freedman of a 
dead person. 


.3. Verba antem fldcicommissorum 
lia’c innxiine in usu habontur: peto, 
rogo, volo, raaiulo, fidoi Iikh cojn- 
iiiitto. Qu.'e perinde singula iirma 
sunt, ntqiie si omnia in unum con- 
gesta cssent. • 


3. The terms generally used in 
making fideicomniissa are the follow¬ 
ing : I reque.st, I ask, 1 desire, I com¬ 
mit, I entrust to thy good faith; and 
each of them is of as much force 
separately as all of them placed to 
gether. 


Gai. ii. 240. 

The expressions by which a Jideicommissum was created, 
were quite immaterial, provided that tho'wishes of the testathr 
could be ascertained. 


Tit. XXV. DE CODICILLIS. 


Ante Atigusli tempora constat co- 
dicillorum jus non fuisse, sed primus 
Lucius Lentulus, ex cujus persona 
etiam hdeicommissa coeporunt, codi- 
cillos ihtroduxit. Nam cum decede- 
ret in Africa, sciipsit codicillos testa¬ 
mento conflrmatos, quibus ah Augusto 
petiit per fideicommissum ut faceret 


Codicils were certainly not in use 
before the reign of Augustus; for 
Lucius Lentulus, to whom the origin 
of Jideicommissa may be traced, was 
the first who introduced codicils. 
[When dying in Africa, he wrote 
several codicils, which were confirmed 
by his testament; and in these ho 
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Illiquid; et cum divus Augustus volun- 
tatem ejus irnplesset, deinceps roliqui 
ejus auctoritatem secuti fideioommissa 
priestabant, et filia Lentuli logata qune 
jure non debebat, solvit. Dicitur 
autem Augustus convocasse pni- 
dentes, inter quos Trobatium quoque 
cujus tunc auctoritas maxima erat, et 
qiuesisse aii posset hoc recipi, nec 
absouans a inris ratione codicillorum 
USU3 esset; et Trebatium snasisse 
Augusto, quod diceret utiliss«inmm et 
necessariinn hoc civibus esse propter 
luagnas et longas peregrinationea qum 
apud veteres fuissent, ubi si quis tes- 
tamentUQi facere non posset, taiuen 
codicillos posset. Post qua- tempora, 
cum et Labeo codicillos fecisset, jam 
neniiui dubium erat quin codiftilli 
jiure optimo admitterentiu:. 


requested Augustus by a Jideicom- 
misstim to do something for him. The 
emperor complied with the request, 
and many other persons following his 
example, discharged Jideicommhsn 
committed to them ; and the daughter 
of Lentulus paid debts, which in 
strictness of law were not due from 
her. It is said, that Augustus, having 
called together upon this occasion 
persons learned in the law, and among 
others Trebatius, whose opinion was 
of the greatest authority, asked whe¬ 
ther codicils could be admitted, and 
whether they were not repugnant to 
the principles of law ? Trebatius ad¬ 
vised the emperor to admit them, as 
they were most convenient and neces¬ 
sary to citizens, on account of the 
great and long journeys which they 
were frequently obliged to take, dur¬ 
ing which a man who could not make 
a testament, might be able to moke 
codicils. And subsequently, Labeo 
himself having made codicils, no one 
afterw'ards doubted their perfect va¬ 
lidity. 


CodiciUi were small tablets on which memorandums or 
letters were written. A testator might naturally address a 
short letter giving short directions to his heir. When Jidei- 
commisxa came to he enforced, these letters or directions were 
enforced as cvGotm^^Jidcdcommissa. As under the llomnn law 
a testator could make no alteration in his testament without 
making an entirely new testament, the* use of codicils seemed 
so obvious as to make it a matter of wonder that the Homans 
were able so Igng to do without their legal recognition. Codi¬ 
cils might be made without there being any testament at all. 
They were then directions addressed to the heredeft ah intes- 
tato. But if there was a testament, they were always con¬ 
sidered as attached to it: if the testamentary dispositions failed 
they failed also, and all their provisions were taken with refer¬ 
ence to the time when the testament was made. (D. xxix. 7. 
% 2. and 3. 2.) 

A testator by inserting an express clause to that effect, 
termed by commentators clausula codicillariSy might provide 
that his testament, if invalid as a testament, should take effect 
as a codicil, or, to speak more accurately, ns codicils, for the 
word was generally used in the plural. 


1. Non tantuin autorn testumonto 
facto potest quis codicillos facere, aed 


1- Not only a person who has 
already made his testament, may 
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intestate qnis decedens fideicommit- 
tore codicillis potest. Sed cum ante 
testaraentum factum codicilli facti 
erant, Papinianus ait non aliter vires 
habere, quam si speciaii postea vo- 
luntate confirmentur; sed divi Se- 
verus et Antoninus rescripserunt, ex 
iis codicillis qui testamentum prajce- 
dunt, posse fideicommissum peti, si 
appaieat eum qui postea testamen¬ 
tum fecit, a voluntato quam codicUlis 
expresscrat, non rocessisse. 


make codicils, but even a person dy¬ 
ing intestate may cro&te fideiconmisaa 
by codicils. But, when codicils are 
made before a testament, they eannot 
take effect, according to Fapinian, 
unless confirmed by a special dis¬ 
position in the testament. 3ut the 
Emperors Severus and Antoninus 
have decided by rescript, that a thing, 
left in trust by codicils, made before 
a testament, may be demanded by 
the Jideicommissariiis, if it appear that 
the testator has'not abandoned the 
intention which he at first expressed 
in the codicils. 


Gai. ii, 270. 

Tliere was a distinction between codicils confirmed by testa¬ 
ment, and those not so confirmed, for if codicils were confirmed 
by testament, their provisions could operate as legacies, and 
not only ns Jidoicommifisa. A testator could, by anticipation, 
confirm in his testament any codicils ho might thereafter make. 
(1). xlix. 7. 8.) 


2. Codicillis autem Iiereditas nequo 
dari nequtj adimi potest, nc coufuuda- 
tur jus testamentorum ct codicillo- 
rum; et idco nec exboredatio scribi. 
Dirccto autem hereditas codicillis 
nc<{ue dari neque adimi potest; nam 
per fideicommissum hereditas codi¬ 
cillis jure rclinquitur. Noc con- 
diliouem heredi instituto codicillis 
ndlicere nequo substitucro directo 
potest. 


2. An inhe,ritanco can neither bo 
given nor taken away by codicils, as 
the diflerent effect of testaments and 
codicils would be thereby confounded, 
and of course, therefore, no heir can 
be disinherited by codicils. But it is 
only directly that an inheritance can 
neither be given nor taken away by 
codicils, for it may be legally disposed 
of in codicils by means of ajideicom- 
missum. Nor, again, can a condition 
be imposed on the institution of an 
heir, nor a direct substitution be made, 
by codicils. 


Gai. ii. 273 ; D. xxix. 7. 0. 

3. Codicillos autem otiam pluves 3. A person may make several co- 
quis facere potest, et nullam solemni- dicils, and they requiro no solemnity 
tatom ordiuationis desidcrant. in their form. 


I), xxix. 7. 6. 1. 

Codicils were not originally subjected to any rules determin¬ 
ing the mode in which they were made. But by a constitution 
of Theodosius, added to by Justinian, they were to he made 
uno contextu, either verbally, or in writing, and in presence of 
five witnesses casually or purposely gathered together: if the 
codicils were in writing, the witnesses were to subscribe them. 
(C. vi. 36. 8.) 



LIBER TERTIUS 


Tit. I. DE IIEEEDITATI13US QUiE AB INTESTATO 

DEFEllUNTUIl. 

Intestatus dececlit, qui aut omnino A person dies intestate, who cither 
testaraentum non fecit, aut non jure has made no testuruent at all, or has 
fecit; aut id quod fecerat ruptura made one not legally valid; or }f the 
irriturave factum est, aut nemo cx testament he has made be revoked, or 
eo beres extitit. • made useless; or if no one becomes 

heir under it. 

I), xxxviii. 10. 1. 

If a person died without a testament, the inw regulated the 
succession to the inheritance. So also it did, if he left a testa* 
ment that was fatally defective in ftjrm {non jure factuni)^ or 
if his testament was revoked, or, in the language of Homan 
law, broken {ruptiun), or if it was set aside as inofficious, or 
made useless by change of stains in the testator {irriium), or 
if no heir would accept the inheritance under it. 

If there W'as no testament to determine the succession, the 
law of the Twelve Tables gave the inheritance first to the sui 
heredes, who were also necessarii hcredes, that is, could not 
refuse to accept the inheritance; then to the uQuati; and then, 
if the deceased was a member of a gens, to the gentiles. In 
default of agnati, the prtetor called to the inheritance the 
cognati, or blood-relations. (See Introd. sec. 45.) Perhaps 
the succession of gentiles lasted to a time later than that of 
this Praetorian succession of tlie cognati; but, at any rate, it 
<fid not outlast the Eepublic, and, therefore, speaking of the 
times when we are most familiar with Boman law, we may say 
that the succession was given first to the sui heredes, tlien to 
the agnati, then to the cognati. But some complication was 
introduced^ into the rules of succession, by certain classes of 
persons being, by different changes in the law, raised from the 
rank of agnati to that of sui heredes, and from the rank of 
cognati to that of agnati. Tliese changes are not, however, 
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very difficult to follaw, if we divide Iffiem according as they 
wore effected, (1) by the Prmtor, (2) hy scnatus-co^isulta, and 
Imperial enactments previous to Justinian, by Justinian 
himself. This first Title treats of the succession of sni heredes^ 
find of those ranked among the siii heredes second and 

two following Titles treat of the succession of agnati, and of 
those ranked among agnati. At the end of this Title will be 
found a short summary of the changes in the law relative to 
thp succession of sui heredes: at the end of the fourth Titler 
one will bo found of the changes relative to the succession of 
ngnnti. 

Justinifin altered the whole mode of succession to intestates 
by the 118th and 127th Novels. This change, being effected 
several years after the publication of the Institutes, should not 
ho allowed to interfere with the consideration of the law of 
succession existing when the Institutes were published. But, 
as it is too remarkable and too well known a part of Justinian’s 
legislation t6 remain wholly unnoticed, a short account of it 
will be given at tlic end of the ninth Title, which closes the 
part of the Institutes treating of successions ab intestatg. 

1 . Inlestatoi’uni antem Iicreditatcs 1. The inheritances of intestates, 

ox leye Duodooini Tabularuin pnmum by the law of the Twelve Tables, be- 
ad suos heredes pertinent. long in tlio lirat place to the svi 

heredes. 

Oai. iij. 1. 

2 . Sni autem heredes existiinan- 2. And, as wo have observ’ed be- 
tnr, ut ct supra dixiiniis, qui in po- fore, those are sui heredes who, at the 
testate morientis fuerint, veluli filius death of the deceased, were under his 
liJiave, nepos neptisvc ox filio, prone- power; a3*a son or a daughter, a 
po3 proneptisvo ex nepote ex filio grandson or a granddaughter by a 
nato progiiatus prognatave ; nec in- son, a great-grandson or great-grand- 
terest utrum naturales sint libori an daughter by a grandson of a son; nor 
niloptivi. Quibns connnmcrari ne- docs it make any difference, whether 
cesso est etiani cos qiii ox legitimis these children are natural or adopted, 
qiiidcm matriinoniis non sunt pro- We must also reckon among'them 
geniti, curiis tamcn civitatnm dati, those, who, though not bom in law- 
secundum divaliuni constitutionum ful wedlock, nevertheless, according 
qua; super bis positiv sunt tenorem, to tlio tenor of the imperial constitu- 
licrediim suoriim jura nanciscunlur ; tions, acquire the rights of sui /uredeSf 
necnou cos quos nostrm amph'Xie by being presented to tliKi CHritr of 
sunt constitntioncs per qnas Jussi- their cities; as also those to whom our 
mils, si quis mulierom in suo contu- own constitutions refer, which enact 
hernio copulavorit, non ab initio af- that, if any person has liveii with a 
foctione moritali, earn tamen cum qua woman not originally intending to 
lujtorat habere conjiiginm, ct ex ea marry her, but whom he is not pro- 
libcros sustulorit, postea vero affec- hibited to many, and shall have chil- 
tiono procedente otiara nnptialia in- dren by her,.and shaU' afterwards, 
strnmenta cam ea fccerit, et Alios vol feeling towards her tlio affection of a 
Alias habuerit, non solum eos liberos husband, enter into an jict of mor- 
qui j^t detem oditi sunt, jnstos et in riage with lier, and have by her sous 

A A 
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potestate patris ^sse, sed eUam anto- 
riores qui et iis qui postea nati sunt, 
occasionem legitiini uominis priosU- 
terunt. Quod obtinere consuiiuus, 
etiom si non progeuiti fueriiit i^ost 
dotule instrumeutuin coufcctuni libcri, 
vel ctiam nati ab hac luce fuej-’mt sub¬ 
tract]. Ita demum tamcn nopos ncp- 
tis>e, pronepos proncptisve, suorum 
heredum numcro sunt, si pra cedcns 
persona dcsiorit in potestate parentis 
esse, sive inortc id acciderit, sivc alia 
ratione, veluti eniancipalione : nam si 
per id tomi)us quo quis niorei‘ctur, 
filius in potestate ejus sit, nepos ex. 
eo suits heres esse non potest; idquo 
et in ceteiis tleineeps libtjiorum per- 
sonis dictum intolligiinus. I'ostnnii 
quoque, qui si vivo pai’cnto nati es- 
sent, in potestate ejus futuri lorent, 
sui herodes sunt. 


or daughters, not only those born 
after the settlement of the dowry 
shall be legiUmute, and in the power 
of their fatlior, but also those born 
before, who gate occasion to the le¬ 
gitimacy of the children* born after. 
And tills law shall obtain, althougli 
no children are horn subsequent to 
the making of the ait of dowry, or 
those born are all dead. But a grand 
son or granddaughter, a great grand¬ 
son Of great-granddaughter, is not 
reckoned among the sin heredes, un 
less the person preceding them in 
degree has ceased to be under tlio 
power of the ascendant, either by 
death, or some other means, as by 
emancipation. For, if a son, ivlien the 
grandfather died, was under the power 
of bis father, the grandson cannot bo 
suns hi-rts of his grandfatlicr; and so 
with regal'd to all other descendants, 
rostbumous children, also, who would 
have been uialer tlie pow'er of their 
fatlier, if they had been born in Lis 
life-time, are sui hercdcs. 


Gai. iii. 1, 9 : C. v. 97. H.-IO, 11. 

The sui heredes were the children, whetlicr natiirnl, adoptive, 
or made legitimate, in tlic power of tlie deceased at the time of 
his death. We must not confuse persons made sui heredes hy 
the later legislation, as these legitimated children were, with 
those permitted to rank with sui heredes. 


3. Sui autem etiam ignorantes 
fiunt heredes, et licet furiosi sint, 
heredes possunt existero, quia quibus 
ex causis ignorantibus nobis aequiri- 
tnr, ex his causis et furiosis acquiri 
potest. £t stalim morte parentis 
quasi continuatur dominium, et idco 
nec tutoris auctoritate opus est pu- 
pillis, cum ctiam ignorantibus acqui- 
ratur suis heredibus hereditas; noo 
curatoris ctmsensu acquiritm- futioso, 
Bed ipso jure. 


3. Sui heredes may become heirs, 
without their knowledge, and even 
though insane; for in every case in 
which inheritances may be acquired 
without our knowledge, they may also 
bo acquired by the insane. At the 
death of the father, ownership in an 
inheritance is at once continued; ac¬ 
cordingly, the authority of a tutor is 
not necessary, as inheritances may bo 
acquired by sui heredes w'ithout their 
knowledge: neither does an insane 
person acquire by assent of his cura¬ 
tor, but by operation of law. 


11. -\xxviii. 10. 14. 

^ Directly the succession ah intestato commenced, which it 
did when the deceased died if there was no testament, and as 
soon as it was ascertained that the testament was ineffectual if 
a testament had been made, die suus heres become at once heir 
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without any act of his own. Wo may, however, apply here 
what wo have already said of the power to abstain altogether 
from the inheritance given him by the praetor. (See Bk. ii. 
Tit. 10. 2.) 


4. InterJum autcm, licet in po- 
testatc parentis mortis tempore suns 
licrcs non fuerit, tamen suus heroa 
parenti cfficitiir, veluti si ab hostibns 
reversus quis fuerit post mortem 
patris; jus cnim postliminii hocfacit. 

6. Ter contrarium evenit ut, licet 
quis in familia defuncti sit mortis 
tompore, tamen suus bercs non flat, 
veluti si post mortem suam pater ju- 
ilicatus fuerit porduollionis reus, ac 
per hoc memovia ejus damnatafuerit: 
suum enim heredem habere non po¬ 
test, cum liscus ci succedit; sod po¬ 
test dici ipso jure suum heredcih esse, 
sed dcsinerc. 


4. But sometimes a child becomes 
a suus heres, altliough he was not un¬ 
der power at the death of his parent; 
as when a person returns from cap¬ 
tivity after the death of his father. 
He is then made a situs hercs by the 
jus postliminii. 

5. On the contrEiry, it may happen, 
that a child, who, at the death of his 
parent, was under his power, fe not 
his suus heres: as wlien a parent, 
after his decease, is adjudged to have 
heen guilty of treason, and his me¬ 
mory is thus made infamous. Ha 
can then havo no suus hercs, as it is 
the Jiscus that succeeds to his estate, 
lu this case it may be said that tlierc 
has in law been a suus heres, but that 
he has ceased to be so. 


1"). xxxviii, JO. 1. 3. 

As a general rule, if the accused died before conviclion, the 
prosecution was at an end. His succession went to his heirs by 
testament or in law. Jlut to this there was ouo exception. If 
a person cliargcd with perdttellio (treason agaiust the State or 
emperor) died before conviction, the prosecution was continued, 
and if ho was found guilty, his memory was said to be con¬ 
demned {viemoria damnala fiiit), and hip sentence having a 
retrospective elfect, his property was confiscated exactly as if 
he had been condemned in his lifetime. 


0. Cum filins filiave et ox altero 
Jilio nepog noptisvo existunt, poriter 
ad horoditntem avi vocantiir, nec qiii 
gradu proximior est, ultcriorem ex- 
cludit: a'quum cnim esso videtur nc- 
potoa ncptos<iuo in palris sui locum 
succedoro. Bari ratione, et si nepos 
neptisve sit ex fllio, et ex nepote pro- 
nepos pi’oneptisvo, simul vocantur. 
Et quia placuit nepotes noptesque, 
item pronepotus et proneptes in pa¬ 
rentis sui locum succedero, convo- 
nions esso visum est non in capita 
Bcd in stirpes horeditatem dividi, ut 
fllius partem dimidiara hereditatis ha- 
boat, et ex altero fllio duo pluresve 
uepotos alteram dimidiom. Item, si 


0. A son, a daughter, and a grand¬ 
son or granddaughter by another 
son, are all called equally to the in¬ 
heritance; nor does the nearer in 
degree exclude Uie more remote; for 
it seems just, that grandsons and 
granddaughters should succeed in 
the place of their father. For the 
same reason, a grandson or grand¬ 
daughter by a son, and a great;grand- 
Bon or great-granddaughter by a 
grandson, are all called together. 
And since grandsons and grand¬ 
daughters, great>grautI<:ons and great- 
granddaughters, 8UOt:eeu in place of 
their parent, it appeared to follow 
that inheritances should not bo di- 
A A 8 
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cx duobus filiis ncpotes neptosve px- vidcil jper capita, but per stirpes; so 
taut, ex altero unus forte aut duo, cx that a son should possess one-half, 
altero tres aut quatuor, ad unum aut and the grandchildren, whether two 
duos dimidia pars p«lineat, ad tres or more, of another son, the other 
vel quatuor altera dimidia. half of an inheritance. So, where 

there are grandchildren by two sons, 
one or two perhaps by the one, and 
three or four by the other, the inhe¬ 
ritance will belong, lialf to tlio grand¬ 
child, or the two grandchildren by 
• the one son, and half to the three or 

four grandchildren by the other son. 

Gai. iii. 7, 8. 

The expressions “ dividing per .<tfirj)es find j)er capita " mny 
be rendered, dividing by the “ stock ” and “ by the head.” An 
inheritance is divided “by tlie head” wlien each head or person 
of those who take lias an equal share in it; it is divided “ by 
the stock” when one share is distributed among all who aro 
descended from one stock, i. e. are descended from the person 
who would, if he had been living, have taken the whole share. 

7. Cum autem qua>ritur an qnis 7. When it is asked, whether such 
suus heres existero possit, eo tem- a person is a suns heres, we must 
pore qua-rendnm est quo certura est look to the time at which it was ccr- 

nliqiiem sine tcstanicnto deccssisse, tain, that the deceased died without 

quod accidit et d«'stituto testamento. a testament, including therein the 

llac ratione, si filins exheredatus case of tlic testament being abau- 

fuent et extranens heres institulus, doned. Tims, if a son be disinhe- 

ct tilio moitiio postea certum fuerit rited and a stranger be instituted 

licredem institutum ex testamento licir, and after the death of the son 

non lieri heredem, aut quia noluit it becomes certain that the instituted 

esse heres aut quia non potuit, nepos heir will not be heir, either liecauso 

avo suus heres existet; quia quo torn- he is unwilling or unable to bo so, 

pore certura est intestatum dcccs- in this case the grandson of tlie de 

sisse patremfarailias, solus invenitur ceased becomes the suus heres of his 

nepos: et hoc certum est. grandfather; for, at tho time, when 

it was certain that the deceased died 
intestate, there exists only the grand¬ 
child, and of this there con bo no 
doubt. 

D. xxxviii, 16. 1.8; D. xxxviii. 0, 7. 

. 8. Et licet post mortem avi natU8 8. And although a child bo bom 
nit, tamen avo vivo conceptus, mor- after tho death of his grandfather, 
tuo patre ejus posteaquo deserto avd yet, if he were conceived in the life- 
testamento, suus heres elHcitur. time of his grandfather, he will, if 

Elane, si et conceptus et natus fuerit his father be dead, and his grand- 

post mortem avi, mortuo patre suo father's testament be abandoned, be- 

desertoque postea avi testamento, come tho suus heres of bis grand¬ 
sons heres non existit, quia nullo father. But a child both conceived 

jure cognationis patrom sui patris and bom after the death of his grand- 

tetigit: sic neo ille est ipter liberos father, could not become tho suus 

avi, quern filius emaueJpatua adop- hires, although his father should die 
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taverat. Hi autem, cum non sint and the testament of his grandfather 
quantum ad hcrcditatem liberi, neqne be abandoned; because he was never 
bonorum possessionem petere pos- allied to his grandfather by any tie 
sunt quasi proximi cognati. Ha:c de of relationship. Neither is a person 
suis horodibus. adopted by an emancipated son, to be 

reckoned among the children of the 
father of his adoptive father. And 
not only are these adoptive children 
of an emancipated son incapable of 
taking the inheritance as children of 
the deceased grandfather, but they 
cannot demand possession of the 
goods as the nearest cognati. Thus- 
much concerning sni heredes. 

IT. xxxviii. 16. 6, 7. 

!). F.mancipati autem liberi juro # Emancipated children by the 
civili nihil juris habeut: ncqno enim civil law have no right to the inherit- 
sui liercdes sunt, quia in potestate ances of their father; being no longer 
l)arentis esse desiorunt, nequo ullo under the power of their parent, they 
alio jure iier legem Duoilecim Tabu- are not his sui kercdcs, nor are they 
larum vocantur; sed pnetor natuinli called to inherit by any other right 
ii'quitate motus dat cis bonorum pos- under the law of the Twelve Tables. 
Kossionoin unde liberi, perindo ac si But the prador, obeying natural 
in potestate parentis temiiore mortis equity, grants them* the jiossession 
fuissent, sue soli sint, sive cum suis of goods called unde liberi, as if they 
hcredibus concurrant. Itaque duo- had been under the power of their 
bus liberis extantibus, emancipato et father at the time of his death, and 
qui tempore mortis in potestate fue- this, whether they stand alone, or 
rit, sane quidem is qui in potestate whether there are also others, who 
fuerit, solus jure civili heres est, id est, are sui heredes. Thus, when there 
solus suns heres qst; sed cum cman- oi'O two children, one emancipated, 
eipatus hcneiicio pnetoris in partem and the other under power at his 
ndinittitur, everiit ut suns heres pro father’s death, the latter, by the civil 
pai'te heres fiat. law, is alone the heir, and alone the 

suus heres; but, as tlie emancipated 
son, by the indulgence of tlie prretor, 
is admitted to his share, the suus 
heres becomes heir only of “U part. 

Oai. iii. 19. 25, 26 ; D. xxxviii. 0. 1. 

Not only emancipated children, but, if they themselves were 
dead, their children conceived after the emancipation, had tho 
possesnio bonorum given them by tho pnetor (I), xxxvii. 4. 
6. 1); and a grandchild conceived before the emancipation, and 
who remained in the power of the grandfather, was allowed to 
succeed to tho inheritance of tho emancipated son. The pra3tor 
could not give these persons the title of ** heir,” as that only 
belonged to those who received it from the jus civile: but he 
gave them jjossessio bonorum for part of the^nheritanco {pto 
parte). Emancipated children were, however, obliged to bring 
into, and add to, the inheritance all the property they themselves 
possessed at tho time of tho father’s death {collatio bonorum); 
because, if they had remained in the family, all that they had 
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acquired, would have been acquired for paterfamiliafty and 
thus have formed part of the inheritance. Wlien a person, 
after a capitis deminiitiOy was restitutus in inteffruniy he also 
had the possessio honortim given him, and received wliat he 
would have had if his disability had not prevented him suc¬ 
ceeding ns suits heres. (D. xxxvii. 4. 1. 9.) 


10. At hi qui emancipati a parento 
in adoptionom so dedcrajit, non ad- 
mittuntUT ad bona naturalis patris 
quasi liberi, si modo cum is morere- 
tur in adoptiva familia sint; uam 
vivo eo maneipati ab adoptive patre, 
perinde admittuntur ad bona natu¬ 
ralis patris, ao si emancipati ab l|)So 
essent, ncc umquam in adoptiva fa- 
milia fuissent; et conveniunter, quod 
ad adoptivum i)atrem pertinet, oxtra- 
neorum loco esse incipiunt. Post 
rnortem vero naturalis patris eman¬ 
cipati ab adoptivo, ct quantum ad 
hunc pcque extraneorum loco fiunt, 
et quantum ad naturalis parentis 
bona pertinet, niliilo magis libero- 
rura gradum nancisciintur: quod ideo 
sic placuit, quia iniquum crat esso 
in potestate patris adoptivi, ad quos 
bona naturalis patris pertinerent, 
utnim ad liberos cjus an ad ognatos. 


10. But those, who after emanci¬ 
pation have given themselves in 
adoption, aro not admitted as chil¬ 
dren to the possession of the etfects 
of their natural father, that is, if, at 
the time of his death, they arc still 
in their adoptive family. But if, in 
the lifetime of their natural father, 
they have boon emancipated by their 
adoptive fatlicr, they are then ad¬ 
mitted to receive the goods of Llieir 
natural father exactly as if they had 
been emancipated by him, and had 
never entered into the adoptive family. 
Accordingly, with regard to their 
adoptive father, they become from 
that moment strangers to him. But 
if they are emancipated by their 
adoptive father, after the death of 
their natiural father, they are equally 
considered as strangers to their adop¬ 
tive father; and yet do not gain tho 
position of children with regard to 
the inheritance of their natural 
father. This has been so laid down, 
because it w-as unreasonable tliat it 
should be in the power of an adopter 
to determine to whom the inheritance 
of a natural father should belong, 
whether to his children, or to the 
agnail. 


D. xxxviii. 10. 4* D. xxxvii, 4. 0. 4. 

Until the time of Justinian, an adopted son, during his con¬ 
tinuance in his adoptivo family, had no right of succession to 
his natural father, hut was a situs hercs of his adoptive father. 
If he left the adoptivo family before tho death of his natural 
father, ho was called by the prtetor to tho succession of his 
natuial father as a situs hereSy but had, of course, no claim on 
the adoptive father. If he loft the adoptivo family after the 
death of his natural father, ho had no claim to tho succession 
of either natural or adoptive father, except as a cognatus of his 
natural father. Justinian, as wo have seen in tho First Book 
(lit. 11. 2), altered this, and the adopted son, unless adopted 
by an ascendant, never lost his right to the succession of his 
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natural father, although he gained a right to the succession ah 
intestato of his adoptive father. (See paragr. 14.) 


H. Minus ergo juris habent adop- 
tivi quarn naturales: namque natu- 
rules craaiicii>aU boneficio pnetoris 
gradum liberorum rotiuent, licet jure 
civili perdunt; adoptivi vero cman- 
cipati et jure civili perdunt gradum 
liberorum, ct a pra^toro non adjuvan- 
tur, et recto: naturalia enim jura 
civilis ratio perimere non potest, nec 
quia desinunt siii heredes esse, desi- 
iicro possunt filii filiieve aut nepotos 
iieiiLesvc esse. Adoptivi vero cinan- 
cipati cxtraneoriim loco incipiunt 
esse, quia jus nomenque filii filiiove 
quod jicr udoplioncm consecuti sunt, 
alia civili ralionc, id cst emancipa- 
tiono, iierduiit. 


J.1j The rights of adopted children 
are therefore less than those of 
natural children, who, even after 
emancipation, retain the rank of chil¬ 
dren by the indulgence of the praetor, 
although they lose it by the civil law. 
But adopted children, when ernan- 
cipated, lose the rank of children by 
the civil law, and are not aided by 
the prretor. And tlie distinction be¬ 
tween the two cases is very*proper, 
for the civil law cannot destroy 
natural rights; and children cannot 
cease to ho sons and daughters, 
grandsons or granddaughters, be¬ 
cause they may cease to be mi 
hrmUs. But adopted children, when 
emancipated, become instantly stran¬ 
gers ; for the rights and title of son 
or daughter, which they Lave only 
obtained by adoption, may be de¬ 
stroyed by another cererdony of the 
civil law, that, j^amely, of eman¬ 
cipation. 


Gai. i. 158. 


13. Eadem hroc obseiwantur et in 
ea bonorum possessLone, quain con¬ 
tra tabulas tcslaracnti parentis liberis 
Iiru'teritis, id cst, neque heredibus 
institufis ncquft ut oporto t evbere- 
daiis prietor i>o1Hcctur; nam eos qui- 
dem qul in ])olosl,ate parentis mortis 
tempore fiienxnt, et emancipatos vo- 
rat pnetor ad earn bonorum posses¬ 
sionem ; eos vero qui in adoptive 
faniilia fuerint jier hoc tempiis quo 
naturalis parens nuirerctiir, repolht. 
Item adopiivos liberos emaneipatos 
all adoptivo patro, sicut ab intestato, 
ita longo minus contra tabnius tesla-i 
nieuti ad bona ejus non udinitlit; 
quia desinunt iiumcro liberorum 
csso. 


12 . Th$ same rules ai*o observed 
in the possession of goods, which the 
praptor gives contra iahutas to children 
who have been passed over, that is, 
who have neither been instituted 
heirs, nor properly disinherited. For 
the pi\etor calls to this possession of 
goods those cliildren under the power 
of their father at the time of his 
death, and those also who are eman¬ 
cipated; hut lie excludes those who 
were in an adoptive family at the 
decease of their natural father. So, 
too, adopted chiUlrcn emancipated by 
tlioir adoptive father, as they are not 
admitted to succeed their adoptive 
father ah hitculiUOf much less are 
they admitted to possess the goods 
of their adoptive father contrary to 
his testament, for they cease to be 
included in the number of his (diil- 
dren. 


B. xxxviii. 0, 1. 0; B. xxxvii. 4. 6. 4. 

When a testament was made, but a person wbo was a xt/ns 
harox, or who -was raised to the rank of a xf/as hi t'ex, was not 
expressly disinlierlted in the testameht, the pwotor gave Iiim the 
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possessio ho 7 iot'uni conlfa tabuhis, t. e. contrary to the testa¬ 
ment: 


13. AilmonentU tamen suraus, cos 
qui in adoptiva fainilia snut, qiiive 
post mortem naturalis parentis ab 
udoptivo patre cmancip.»ti fuennt, in¬ 
testate parente iiaturali mortiio, licet 
ea parte cdicti qua liberi ad bononim 
possesMunem vocantiir, non adrnit- 
tantur, alia tamen pai’te vociu-i, id est, 
qua cognati defuricti vocantiir. Kx 
ipia parte ita admiltnntur, si neque 
sui berodes liberi no<iue emancipali 
obstent, neque a^jinalus quidem uUus 
interveniat; ante enim pra tor liberos 
\ocat tarn sues heredes quain enian- 
cipalos, deindo Icyitiiuos heredcs, de- 
iudo proximos cognatos. 

Cai. iii. 31; ; 

14. Sed ea omnia antiquitati qui¬ 
dem placuertint, aliquam autem emen- 
dutionem a nostra^ constitutidne ac- 
ceperunt, qnam super his personis 
posuimu5 quaj.a patribus .suis iiatu- 
ralibus in adoptionem aliis dantur: 
invenimus etenim nonnullos casus, 
in quibus filii ct naturaliura paren- 
tium successiouem propter adoptio- 
nern aniittcbant, et aduxitione facile 
per emancipationcm soluta ad ncu- 
trius patris successionem vocabantuf.. 
Hoc solito more corrigentes consti- 
tutionem scrijisimus per quam defi- 
nivimus, quando pai'ens- naturalis 
filium huum adoptandum alii dederit, 
Integra omnia jura ita servari atque 
si in patris naturalis potestate per- 
mansisset, ncc penitus adoptio fuisset 
hubsecuta,. nisi in hoc tantummodo 
cast! ut possit ab ipU;»tato ad patris 
odoptivi venire. successionetu. 'I’es- 
tamento autem ab eo. facto, ncquo 
jure civili neque praitorio aliquid ex 
hereditate ejus persequi potost, neque 
contra tabulas bononim possessione 
agnita, neque inofllciosi querela in- 
Htitiita: cum nec necessitas patri 
adoptivo imponitur vel beredem cum 
instituere vel exberedatum fai^rc, 
utpotd nullo vinculo natural! copu- 
lalnm, neque si ex Sabiniuno seuatus- 
qonsulto ex trlbus maribus fuerit 


13. It is, however, to be observed, 

that children still remaining in au 
adoptive family, or who luvvd been 
emancipated by their adoptive father, 
after the decease of their natural 
father, who dies intestate, although 
not admitted by tho part of the edict, 
calling children to tlie possession of 
good^, are admitted by another part, 
by which the of the deceased 

are called. They lU-o, however, only 
thus admitted in default of sui 
hcrctli’nt, einancii»atcd cliildrcn, and 
tnjnali. I'or tlio pr.'etor first calls 
the children, both the sii'i lu nth s and 
those emancipated, then the lujtttnit 
h'reih'^,, and then the cotjiitili. 

xxwii. ID. 1. 

14. Such were the nilos that for¬ 
merly obtained; but they have received 
some emendation from our consti¬ 
tution, relating to pei-sons given in 
adoption by their natural parents. 
For cases have occurred in which 
sons, who by adoptidn have lost their 
succession to their natural parents, 
and, the tie of adoption being easily 
dissolved by emancipation, have lost 
the right of succeeding to either 
parent. Correcting, therefore, as 
usual, what is wrong, wo have pro¬ 
mulgated a constitution, enacting 
that, when a natural father has given 
his son in adoption, tho rights of tho 
son shall bo preserved exactly as if 
he bad still remained in the power 
of his natural father, and no adop¬ 
tion had taken place; except only in 
this, that the person adopted may 
succeed to his adoptive father, if ho 
die intestate. Hut, if the adoptive 
fatherrmake a testament, tho adoptive 
son can neither by the civil law nor 
under the pnetorian edict, obtain 
any part of the inheritance, whether 
ho demand possession of the ullects 
contra iahulaa^ or allege that tlie 
testament is inofficious; for on adop¬ 
tive father is under no obligation to 
institute, or disinlieiit his adopted 
son, there being no natural tie be- 
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ndoptatus: nam et in hujusmodi tween them; not even if the adopted 
casu, neciue quarta ei servatur, nec son has been chosen among three 
ulla actio ad ejus persecutionem ci brothers, according to the senafus-con- 
compctit. Nostra autcm constitutione suHum Sabinianum^ for even in this 
cxceptus est is quern parens natu- case the son does not obtain the 
rails odoptandum Busceperit; utroque fourth part of lus adopts father’s 
ciiitn jure tain naturali quam legi- effects, nor has he any action whereby 
timo in hanc personam concurrente, to claim it. But persons adopted by 
pristina jura tali adoptioni serva- an ascendant, are excepted in our 
viinus, quoinadinodum si pater- (constitution; for, as natural and 
faniilias se dcdcrit arrogandiim: qiiai civil rights both concur in their 
speeialiter et sigillatiin ex prajfatro favour, we have thought proper to 
oonstitutionis tenore {lossunt colligi. preserve to this adoption its effect 

under the old law, as also to the arro- 
gation of a paterfamilias. But this, 
in all its details, may be collected 
from the tenor of the above-men- 
iiqpcd constitution. 

C. viii. 47. 10, pr. 1, 2, 3. 

'riicophilus, in liis I’ampbrnso, tells us that when a person 
ntloptcd one of three male children, he was obliged, by the 

Sabijiumiini^ to leave him a fourth part’of 
his property, but gives no reason for the rule, and we have no 
means of ascertaining what the true reason was. Justinian did 
away with the provision of ihe senatus-consitltum, because it 
was not, under bis legislation, necessary to protect specially the 
person thus chosen, inasmuch as no adopti^d child lost his 
share of his inheritance of his natural father. 

Children adopted hy a stranger were, under Justinian’s 
legislation, not, properly speaking, placed in the rank of .sui 
heretics, but were sui hcredes, for the adoption had no effect on 
their position in their natural family. The effect of adoption 
was destroyed, not.its results specially provided against. 

15. Item Yotustaa ex masculis pro- 15. The ancient law, favouring de- 
gciiitos plus diligens, solos nepotes scendants from males, called only 
qiii ox virili soxu descendunt, ad buo- grandcliildron so descended, to the 
rum vocabat succcasionem, et juri succession fts sui herrties, in prefer- 
agnatoruni cos antepouebat; nepotes ence to the agnati, while grandcliil- 
autem qui ex filiabus nati sunt, ot dreii bom of .daugliters, and great- 
proneptes ox neptibus, cognatorum g^ndchitdren born of granddaugh- 
Iocunumeran8po.stagnatorum lincara ters, were reckoned among cognati, 
003 vocabat, tarn in avi vel<proavi . and succeeded only after the agnali 
materni quam in avim vol proavio! sivo to their maternal grandfather and 
patemre sivc maternro suqcessionem. great-grandfather, or to their grand- 
I>ivi autcm principcs non pass! sunt mother, or great-grandmother, ma- 
talem contra naturam injuriam sine ternal or paternal. But the empe- 
coinpctcnto emendationo reliiiquero ; rors would not suffer such a violence 
sed cum nepotis et pronopotis nomen agl^nst nature to oontinae without 
commune est utrisqUo qui tam ex mas- an adequate alteration; and inasmuch 
cutis quam ox feminis descendunt, as the name of grauth hild and groat- 
ideo eumdom gradum ot ordinom sue- ' grandchild, is common, as well to de< 
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cessionis ci donavcrnnt. Sed ut am- 
plius aliquid sit ois qui non solum 
natuiw, sod etiam veteiis juris sullra- 
gio muuiuntur, portionem nepoturu et 
•neptnm A’el deinceps do quibus supra 
diximus, paulo niiiKiendam e.sse ex- 
istiniaverunt: lit minus tcrtiam pai*- 
tem acoipereiit, quam mator eorum vel 
avia luerat acceptura, vel pater corum 
vel avus patomus sivo maternus, 
quando femina mortua sit cujus do 
liereditate agitur; iisquo, licet soli 
sint, adeuntibus agnatos niinirao voca- 
bant. Ft qucmadmudum lev Duodc- 
cim Tabularum filio iiiortuo nepotos 
vel iieptes, prout.potes vel proueptes 
in locum palris sui ad successionem 
avi vocat, ila et j^nncipalis di-ipositio 
in locum raatiis su:i‘Md a\i.i‘ eos cum 
jam designata partis terlifo demiuu- 
liono vocat. 


scendants by females, as by males,, 
they gave all the same right and 
order of succession. But, that persons 
whose privileges rest not only on na¬ 
ture, hut also on the ancient law, 
might enjoy some peculiar advantage, 
they thought it right that the por¬ 
tions of grandchildren, great-grand¬ 
children, and other lineal descend¬ 
ants of a female, should bo some¬ 
what diminished, so that they should 
not receive so much by a third part, 
as their mother or grandmother 
would have received, or, wlien tlio 
succession is to tlie inheritance of a 
wonuui, as their father or grandfather, 
l>atern.il or maternal, would have re¬ 
ceived : and, although there were no 
other do'^cendaiifs, if they entered on 
the inheritance, the cmpiTors did not 
cull the arjntUi to the succession. And, 
as upon tlie decease of a son, the law 
of the Twelve Tables calls the grand¬ 
children and groat - grandchildren, 
male and female, to represent their 
father in the succession to their grand- 
fatlicr, so the imperial legislation calls 
Ilium to take in succession the place 
of their mother or grandmother, 
subject only to the above-mentioned 
deduction of a third part. 


C. vi. 5 . 5 . 9. 


This section contains the substance of a constitution of 
the Emperors Theodosius' Valcntiiiian, and Arcadius. (Cod. 
'Ihcod. V. 5.) Justinian here says, that when there were de¬ 
scendants by a female wlio entered on the inheritaiico, tlie 
aynuti were not called to the suceossion. We ktiow, however, 
from the code itself, that the agnati had fi fourth part of tlie 
inheritance, as a sort of Falcidia, (See next paragr.) 


16. Sed nos, cum adhne dubitatio 
manebat inter agnatos et memorattf.s 
nepotes, quartam partem substantia* 
defunct! agnatis sibi vindicantibus cx 
ciqusdam constitutionis auctoritate, 
memoratam quidem constitutionem a 
nostro codice segregavimus, neque 
inseri earn ex TbeodOsiauo Codico 
in eo concessimus. Nostra autjBm 
constitutione promulgata, toti juri 
cjm derogatum est, et sanxiraus, 
talibos uepotibus cx hlia vel pro- 
nepotibus ex nepto et deinceps su- 


10. But, as there still remained 
matter of disimto between the ugnuti 
and the above-mentioned grandchiL- 
dren, the agnati claiming the fourth 
part of the estate of the deceased by 
virtue of a constitution; wo have re¬ 
jected this constitution, and have not 
permitted it to be inserted into our 
code from that of Tlieodosius. And 
in the constitution we have ourselves 
promulgated, we have completely de¬ 
parted from tlie provisions of Uiose 
former constitutions, and have enactod 
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that agnati shall take ho part in the 
Huccession of the deceased, when 
there are grandchildren born of a 
daughter, or great-grandchildren bom 
of a granddaughter, or any other de¬ 
scendants from a female in the direct 
line ; as those in a collateral line 
ought not to be preferred to direct 
descendants. This constitution is to 
prevail, from the date of its promulga¬ 
tion in its full force, as we here again 
enact. And as tlie old law ordered, 
that between the sons of the deceased 
and his grandsons by a son, every 
inheritance should bo divided per 
slirpes, and not jjcr rajutn, so we also 
ordain, that a similar distribution 
shall be made between sons and 
grandsons by a daughter, and between 
grandson-s and granddaughters, great- 
grandsons and great-granddaughters, 
and all other descendants in a direct 
line; so that tlie children of either 
branch may receive the share of their 
mother or father, their grandmother 
or grandfather, without any diminu¬ 
tion ; and, if of the one branch there 
should be one or two children, and of 
the other branch three or foiu*, then 
the one or two shall have onc-half, 
and Ihe three or four tlic other half 
of the inheritance. 

C. vi. 65. 12. 

Tliosc who, not being stii hcredes, were admitted to rank as 
sucli, wore not itecettsarii. They could accept the iuhcritanco 
or not, whicli tlicy only acquired when they entered on it. Us 
adeuHtihus. (Paragr. I.*).) 

The changes in the succession of the sui hcredcs were those:— 

1. Those at the time of his death in the power of the 
cujuH {i.e. the person of whoso inheritance wo are speaking), 
succeeded as sui hcredes under the law of the Twelve Tables. 

2. TIio priEtor, by giving them the posspssio honorumi placed 
in the rank of sui heredas the following classes of persons : (I) 
emancipated children, and (2), if the emancipated father wcia 
dead, grandchildren conceived after his emancipation, or (3), 
if the de cujus were the emancipated son, grandchildren con¬ 
ceived before the emancipation of the father, and (1), sui 
heredos deprived of the power of inheriting by a caj)itis denU- 
nutiOy but afterwards restituti in intcgninu 

3. A constitution of Theodosius permitted the children and 
descendants of deceased daughters to succeed to the portion 


I>erstitibn9, agnatos nullam partem 
mortui successionis sibi viudicare: ne 
hi qui ex transversa linea veniunt, 
potiores iis habeantur qui recto jure 
descendunt. Quam conatitutionem 
nustrum obtinere secundum sui vigo- 
rem et tempora et nunc sancimus: 
ita tamcn ut, quemadmodum inter 
hlios et nepotos ex lilio antiquitas 
statuit non in capita sod in stirpes 
dividi liercditatem, similiter nos inter 
filios et nopotes ex filia distribuLionem 
fieri Jubemus, vcl inter omnes nepotes 
ct nei)tes cl alias deincops personas, 
ut utrafjue progenies matris suaj vol 
patris aviic vcl avi portionern sine 
ulla deminutiono consequatur; ut si 
forte linns vcl dno ex una parte, ex 
altera tres ant qiialuor extent, unus 
ant dno diniidiani, altcri tres aut 
iinatuor allcram dimidiam bereditatis 
hubcant. 
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tlioir mother would have received as suus heres, giving up one- 
third of it if there were other mi hcredes^ and one-fourth if 
there were only agnati, who would share the inheritance with 
the mother. 

4. Under Justinian, adoption by a stranger ceased to have 
any effect upon the position of the person adopted in his 
natural family; and the persons referred to in the constitution 
of Theodosius just mentioned succeeded to the whole share of 
the deceased daughter without any deduction. 


Tit. II. DE LEGITIMA AGNATOllUM SUC- 

CESSIONE. 


Si nemo suns hercs, vel eonini 
quos inter suos beredcs prsetor vcl 
uunslilutiones vocant, exlat qni suc- 
cessioncni qiioqrio modo ainplectatur, 
tunc ex lege Dtiodecim Tubulai-um 
ad agnatiitn pruximum pertinct hcro- 
ditas. 


Wlien there is no s«ms heeos, nor 
any of those persons called by the 
prador or the constitnlious, to inherit 
with sH\ hertdrs, to take tlie succes¬ 
sion in any way, the inlierituncc, 
according to the law of the Twelve 
Tables, belongs to the nearest ay- 
milus. 


Gai. iii. O. 

All persons were agnati who, descended from a common 
ancestor, would, if that ancestor liad been living, have been in 
his power. The sui herades were tliu.s agnati; but us they 
had the title of aui heredca peculiar to tliomselvcs, only those 
agnati received the name of agnati who were connected with 
the de ciijus by a collateral line. 


1. Sunt autem agnati; ut primo 
quoque libro tradidimiis, cognati per 
virilis sexus personas cognationi 
juncti, quasi a patre cognati: ilaque 
eodem patre nati fratres agnati sibi 
^unt, qui ct consanguinci vocantur, 
nec requiritur an etiam eamdem mo- 
trem babuerint. Item patruus fratris 
filio et invicein is illi agnatiis est. 
Eodem numero sunt fratres patrueles, 
id eat, qui ex duobus fratribus pro- 
creati aunt, qui etiam consobrini 
vocantur: qua ratione etiam ad plurcs 
grados agnationis pervenire poteri- 
xnus. li quoque qui post mortem 
patois nasenutur, jura consonguinilatis 
nanciscuutar. Non tameu omnibus 
simul agnatis dat lex hereditatem; 
sad iis gtti tunc proxiiniore gradu sunt, 


1. Agnail, as wc have explained in 
th&First Book, are those cogiffiti who 
are related through males, that is, 
are cngnali by the father; and there¬ 
fore brothers, who are the sons of the 
same fallier, aro agnati to each other 
(they are also called consangninei), 
and it docs not make any ditferciioc 
whether they have the same mother. 
An uncle is also agnntua to his 
brother's son, and, vice versa, the 
brother's son to his paternal uncle. 
So also/ratres patrueles, that is, the 
children of brothers (also called con- 
aohrini ), ar6 likewise agnati. We may 
thus reckon many degrees of agna¬ 
tion ; children, too, who are born after 
the dCpeasc of their father, obtain the 
rights of consanguinity. The law 
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dim cortum csso cooperit aliqucm does not,however, give the inheritance 
intustatum decossisso. to all the aynaii, but to tliose only 

who are in tlie nearest dogreer, at the 
time that it becomes certain that the 
deceased has died intestate. 

Gai. i. 160 : iii. 10,11. 


2. Per adoptioncm quoque agna- 
tionis jus consistit, vcluti inter filios 
naturales ct cos quos pater eorum 
adoptavit; ncc dubinm esl quin pro- 
prio consanguinei oppellentur. Item, 
si quis ex ceteris ngnatis, vcluti frater 
aut patruus, aut deiiique is qni longiorc 
gradii est, adoptaverit aliqucm, agna- 
los inter suos esse non dubitatur. 


0 . Ccterum inter masculos quidem 
agnationis jure hereditas, etiam lon- 
gissiino gratlu, ultro citroque capitur: 
quod ad feniinas vero ita placebat, ut 
ipsic consanguiuitatis jure tantum 
capiant horeditatem, si sororos sint, 
ultorius non capiant; masculi aiitcm 
ad eariim liereditates, etianisi longis-i 
sirno gradn sint, adinittantur. t^ua 
do causa, fratris tui aut patnii tui 
filiic vel amitfc tua' hereditas ad te 
pertinet, tua vero ad illas non pertine- 
bat: quod ideo ita constitutum erat, 
quia commodius videbatnr ita jura 
constitui, ut plommqno liereditates 
ad masculos contluerent. Sed quia 
sane iniquum erat in universum oas 
quasi extraneas ropelli,’ prrntor eas ad 
bonorum possessionem admittit ea 
^ parte qua proximitatis nomine bono¬ 
rum possessionem pollicctur: ox qua 
parte ita scilicet admittuntur, si nequo 
agnatus ullus, neque proximior 
cognatus intervoniat. Et ha'o qui- 
dom lex Dnodecim Tabularum nullo 
modo introduxit; sod simplioitatem 
legibus araicam amplexa, simili modo 
omnes agnatos sivo masculos sive 
feminas ci\iusctim<ine gradus,, ad si- 
militudinem suorum, invicem ad suc- 
cossionem vocabat.' Media antem 
jurisprudontia, qure erat lege Duode- 
cim Tabularum junior imperioli autem 
dispositione anterior, subtilitato qua- 
dam excogitata pnefatam differen 
tiam inducebat, et penitus^ eas a 
Bucoessiono agnatorum repellebat: 


3. The right of agnation arises also 
through adoption; thus the natural 
and adopted sons of the same father 
are agnati. And such persons are 
without doubt properly included in 
the term consanguinei. Also, if one 
of your agnati, as, for example, a 
brother, a paternal uncle, or any other 
agnatus, however remote, adopt any 
one, then the person so adopted, is 
jindoubtodly to bo reckoned among 
your agnati. 

D. Agnation gives males, however 
distant in degree, reciprocal rights to 
the succession to inheritances. Hut it 
. bos been thought right that females 
-sliould only inherit by title of consan¬ 
guinity if they were sisters, and not, 
if in a more remote degree { while 
their male agnati, in however remote 
a degree, were admitted to succeed to 
them. Thus, the inheritance of your 
brother’s daughter, or of the daughter 
of your paternal uncle or aunt, will 
belong to you; but not your inherit¬ 
ance to them. This distinction was 
made, because it seemed expedient 
that the law should bo so ordered, 
that inheritances should for the most 
part fall into the possession of males. 
But as it was contrary' to equity that 
females should he thus almost wholly 
eitcluded as strangers, the prtetor 
admits them to the possession of 
goods promised by liis edict, on ac¬ 
count of proximity; but they are only 
admitted if there is no agnatus, nor 
any nearer cognatus. The law of the 
Twelve Tables did*not introduce any 
of these distinctions; but with tlie sim¬ 
plicity proper to all legislation, called 
the agnati of either sex, or any degree, 
to a reciprocal succession, in the same 
manner as sui heredes. It was an 
intermediate jurisprudence posterior 
to the law of the Twelve Tables, 
but prior to the imperial constitu¬ 
tions, that in a spirit of subtle in¬ 
genuity introduced this distinction, 
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omnia alia succossione incognita, and entirely excluded females from 
dgnee pra'tores paulatim asperitatem the succession of ar/nn/t, no otficr 
juris civilis corrigentes, sivo (piod method of succession being then 
deerat implentes, humano proposito known, until the praHoi’s, convet- 
alium oi’dinem suis edictis addidc- ing hy degrees the asperity of the 
runt, et cognalionis liiica proxiini- civil law, or supplying Avhat was do- 
tatis nomine introducta per honornm ficicnt, were led hy tlicir feeling of 
possessionem eas adjuvahant, et pol- equity to add in their edicts a new 
licebantur his bonorum possessionem order of succession. The lino of 
qu-aj unde cognati appellatur. Nos coynnti was admitted according to tho 
vero legem Duodccim Tnlmlarum degrees of proximity, and relief was 
scqncntes, et ejus vestigia in liac tlius afforded to females hy the prtetor 
pai'te conservantes, laudamus quiilcni giving them the possession of goods 
pnetores siia* huinanitatis, non tamen called unde cof/nnti. But we, turning 
eos in plenimr causa' medori inveni- to the law of the Twelve Tables, and 
mus; ([uare etonim uno eodomque following iu its steps, in our legisla- 
gradu naturali concmTcnto, et agna- lion on this point, praise the kind 
tionis titulis lam in masculis quan\ feeling of the pia’tors, Imt cannot 
in feminis aqua lance constitulis, think tlu'y have provided a eoniplete 
masculis qmdem dahauir ad suecos- remedy for the evil. Why, indeed, 
sionem venire omnium agnatorum, when males and females arc placdd 
ex agnatis autem mulicribus nnlli in the same degree of natural rola- 
penitus, nisi soli sorori, ad agnatorum tionshiii, and have equally tlie title 
successionem patebat aditus ? Ideo of agnation, should males bo permitted 
in plenum omnia reduccutes et ad to succeed to all their mjHnti, while 
jus Buodeeim Talmlarum eamdem females, with tho single exception of 
dispositionem exa'quantes, nostra sisters, are entirely excluded? Wo 
constitutione sanximns, omnes legiti- therefore, making a complete change, 
mas personas, id est, per virilem and returning to tlio law of tho 
sexura descendentes, sivo masculini Twelve Tables, have declared by our 
generis sive femiuiiii sint, siniili modo constitution, that all Icgilinur per-sDnn-, 
ad jura successionis legitiina' ah in- that is, descendants from males, 
testato vocaii secundum sui gradus whetlier themselves male or female, 
prarogativain, noc ideo excludcndas shall be equally called to the rights 
quia consanguinitalis jura, sicut ger- of succession nb iiitesinto, according 
mona', non liabcnt. to the proximity of their dcgn'c, and 

that females shall not he excluded on 
the ground that none but sisters havo 
tlie right of consanguinity. ^ 

(iAi. iii. 11. y;i. yo; c. vi. r,R. 14. 

Tho media juri-ytrudenfia here spoken of consisted of tho 
opinions of the jurispradeHten, who extended the principle ol‘ 
the lex Voco/tia, which limited the succession of females under 
a testament (see Bk. ii. Tit. 14. pr.) to their succession alt 
inteatalo. Ftemime ad heredilateH leffitimna ultra eanaan- 
ffuineaa successionea uon admittuntur. Idfjue jure cirili 
Voconia ratione videtur effectum. (Paul. Se7tt. 4. 8. 22.) 
Thus a distinction was made among tho agnaii themselves 
and the comanguinei, that is, ognati in tlic second degree; 
or in other words, hrothers add sistens, natural or adoptive, of 
the de cuJiiH, were made into a class apart and distinguished 
from the agnati properly so called.* Comanguincus^ when 
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iiaetl to mark off a particular class of the agnatiy merely moans 
children of the same father, without any reference to the 
mother at all, and not, as it generally does, “ children of the 
same father, and not of the same mother.” 

4. Hoc ctiam addendum iiostrre 4. We have also thought fit to add 
constitution! existimavimus, ut trans- to our constitution, that one whole 
feratur unus tantummodo gradus a degree, hut only one, shall be trans- 
jiu'e cognatioiiis in legitimam succe.s> ferred from the lino of cognati to the 
sionein: ut non solum fratris filius legal succession. Not only the son 
et lilia, secundum quod jam defini- and daughter of a bi'other, as we 
\imus, ad successionem patrui sui Have just explained, shall be called 
vocentur, sod eliam gormantu con- to the succession of their paternal 
sanguinoa' vcl sororis uteriiifc filius uncle, hut the son or daughter of a 
et iilia soli, et non doinoeps persomc, sister, tliough she is only by the 
una ouiii iiis ad jura avunculi sui same father or only by the some 
pervoniant; et inortuo eo qui patruus mother, hut no one in a more distant 
«iuidcm est sui fratris filiis, avunculus degree than a son and daughter of 
autem sororis suo! soboli, siraili modo such a^sister, may also be admitted 
ab ulroque latere succedant, tamquaiu to the succession of thoir maternal 
si omnes ex mosculis descendentes undo. Thus, when a person dies 
legitimo jure voniunt, scilicet ubi who js a paternal undo to the chil- 
frator et soror suporstilea non sunt, dren of his brother, and maternal 
His etenim lau'sonis pra'cedentibus undo to the children of his sister, 
et successionem admiltentibus, celcri tlien the children of either branch 
gradus roniunent penitus semoti, succeed exactly os if they were all 
Mtidicel liereditatc non tul stiipes descendants from males, and had a 
sed in capita dividenda. right by law to the succession. But 

this is only if the deceased leaves no 
brother or sister, for if he leaves any, 
aud they accept the inheritance, tlie 
more remote degrees are entirely ei- 
cludcd from the inheritance, as it is 
to .be divided in this instance per 
capita and not per stirpes. 

C. vi. 58. 14.1. 

The children of a sister, althongli only coiisanguineay that 
is, having the same father, or uterinay having the same mother, 
were thus admitted to the succession a% agnati. We mfglit 
gather from this that uterine brothers and sisters themselves 
wore admitted, nlthougli it is not expressed in the text. The 
Code ooutuius a constitution of Justinian (C. vi. 66. 7) ex¬ 
pressly admitting tliem. The changes in the law with respect 
to the admission of brothers and sisters and their children as 
agnati were as follows :—In a.d. 498 '^Anastasius gave the 
rights of agnation to emancipated brothers and sisters, except 
that they only received three-fourths of what they would have 
had if they had remained in the family. (See Tit. 6. 1.) The 
children of emancipated brothoifs and sistei^ still remained 
cognati only. Justinian gave the rights of agnation, in a.d. 
528, to uterine brothers and sisters (0. vi. 66. 7); and in 
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A.D. 532, to the children of ivtorino sisters (0. vi. 68. 14. 1); 
and though the children of uterine brothers are not mentioned 
in the constitution, they must undoubtedly have been placed in 
the same position. Finally, in a constitution dated October, 
A.D. 634 (G. vi. 58. 15), and Uierefore subsequent to the pro¬ 
mulgation of the Institutes, Justinian admitted as agnati 
emancipated brothers and sisters without any deduction of a 
fourth, uterine brothers and sisters, and nephews and nieces 
being the-children either of emancipated or uterine brothers 
and sisters. After that constitution there were not, therelbre, 
any but agnati in the second degree, nor any in the third 
degree except the uncles and aunts of the de citjus. 

Agnatorum hcreditafus diridnntur in capita. (Ur.p. lleg. 
20. 4.) There was no division per stirpes, wliich was originally 
only a consequence of the patria polestas, in the succession 
of agnati. If one of those in any degree of rclationsliip 
was dead, his represenlatives did not take his share, lie 
was entirely passed over, and the others in that degree of 
relationship were alone (ttillcd to the succession. 

Agnati were spoken of as legitimi heredes, because the 
inheritance was given to them by the law of the Twelve 
Tables, whereas \X\Q^ognati only received it from the prmtor. 


5. Si plures sint gradtis agna- 
tonirn, aperte lex Duodccim Tabu- 
lanim proximum vocat. Itaque si 
(verbi gratia) sit defuncti frater et’ 
aUcriUfj fratris Oliiis aiit patriiiis, 
frater potior habetur. Et qnamvis 
siiigiilari immero uaa lox proximium 
vocot, tamen dubiltni non est quin, et 
si plures sint ejusdem gradus, omnes 
adiuittantur; nam et proprie proxi- 
nius ex pluribus gradibus intelligitur, 
et tamen non dubium cst quin, licet 
unus sit gradus agnatorum, pertineat 
ad eos bereditas. * 


Gai. 

0. Proximus aiitem, si quidom 
nnllo testamento facto quisquam de- 
cesscrit, per hoc tempiis requiritur, 
quo mortuiis cst is ciyus do heredi- 
late qua?ritur. Quod si facto testa- 
meoto quisquam decesserit, per lioc 
tempus ijaqtirilur, quo certum esse 
cqspefiTEndlum et testamento bcrC' 
tune enim proprie 


5. When there are many degrees 
of mjnnti, the law of the Twelve 
Tables expressly calls the nearest; 
if, for example, there is’a brother of 
the deceased, and a son of another 
brother, or a paternal uncle, the bro^ 
ther is preferred. And, although the 
law of the Twelve Tables calls the 
nearest agnntus (in the singular 
number), yet without doubt, if there 
ho several in tlio same degree, they 
ought all to be admitted. And, 
although properly by the nearest de¬ 
gree must ho understood the nearest 
of several, yet, if all the lujnnti are 
in the same degree, the inheritance 
undoubtedly belongs to them all. 

iii. 15. 

6. When a man dies without a 
testament, the nearest agnatus is the 
ngnalm who is nearest at the time of 
the death of the deceased. But, if he 
dies after having made a testament, 
then he is the nearest who is so when 
if becomes certain that there will bo 
no testamentary heir; for it is only 
then, that a man who has made a 
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quisque intostato deoessisse intelli- . testament can be said to h%ve died 
gitur. Quod quidem aliqnando longo Xntestate, and this sometimes is tm- 
teinpore deolaratur; in quo spatio " eertaii^ for a long time. Meanwhile, 
temporis satpe accidit, ut proximiore the nearest agnaius may die, and 
mortuo proximus esse incipiat, qui ' some one become the nearest who 
moriento testators non erat ^roxi- 'was not sd at the death of the testa- 
mus. tor. 

Gat. iii. 13. 

7. Placcbat autem- in eo genere 7. But it was settled, that in this 
percipiendarum hereditatum succes- order of succession there should be 
sionom nun esse, id eat, ut quamvis no devolution, so that if the nearest 
proximus qui, secundum ea quie called in tlie manner we have 

diximus, vocatur ad heroditatem, aut mentioned to ilie inheritance, either 
spreverit hereditatem, aut antequam refused it, or died before he entered 
adeat decesseiit, nihilo magis legi- on it, his own legal heir was not 
tirno jure sequentes admittantur.' thereby admitted to succeed him. 
Quod iterum pra'tores imperfecto Here, too, the praitors, though not 
jure conigentes, non in totum sine introducing a complete reform, did 
adminii'ulo relinquebant; sed ex cog- not leave the agnati wholly without 
naliorum ordine eos vocobant, utpote relief, but ordered that they should 
agnatiouis jure cis recluso. Sed nos be called to the inheritance as cog- 
nihil deessc pcrfectissimo juri cupi- naii, since they were debarred from 
entes, nostra constitutione quam do the rights of agnation. But wo, de- 
jure palroiiatus humanitate sugge- sirous that our law.should be as com- 
roiito protuliiTius, sanximus succes- plctc as possible, have decided by our 
sioncm in agnatorum hereditatibus constitution, which in our goodness 
non esse eis denegaudam; cum satis we published concerning the right of 
ubsiirtlum erat, quod cognatis a iTatronage, that a devolution in the 
pi-iL’tore apertum est, hoc agnatis succession shall not be denied to 
csso reclusum, maxinie cum in onorc ngmiti. It was indeed absurd, to re- 
quidom tutelarum et proximo gradu fuse them a right which the prietor 
dcticientc sequens succedit, et quod gave to cognati, especially as the bur¬ 
in ouerc obtinebat, non erat in lucro den of tutelage devolved on the 
pernrissum. second degree of agtiatij if there was 

a failure of the first'; and thus the 
principle of devolution was admitted 
to impose burdens, and was not ad¬ 
mitted to confer advantages. 

Gai. ii. 13. 23. 25. 28. 

fn horoditate legiiima succesttioni locus non est. ^Paul. 
Sent. 4. 23.) Tho suus heres or sui heredes in tho nearest 
degree beoiitno heirs by forefi of law. They could not help 
becoming eo. But as to tliose who were only allowed^ to rank 
among the sui heredes witliout being strictly spenking sui 
heredes^ if those in tho nearest degree refused to accept tlie 
inheritance, or died before entering on it, the succession did 
not devolve upon any other sui heredes^ but^^jrent at once to 
the agnati. If, in this case or any other," the nearest agnaius 
refused or died before entertijg on the inheritance, the suc¬ 
cession passed to the cognati yvithout first dovolying epy 
of the more remote agnati. Justinian alters tbif ; 

B D 
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his system there was a devolution of the succession to the 
agnatic and therefore probably to those ranked among the 
SMI heredes. 


8.' Ad legitimadi successionem 
nihilominas vocatiir etiam parens 
qui oontracta fiducia filium vel filiam, 
nepotem vel neptura ac deinceps 
emancipat. Qaod ex nostra consti¬ 
tution^ omnimodo indicitur, ut eman¬ 
cipation es liberorum semper videan- 
tur contracta fiducia fieri; cura apud 
antiquos non abler hoc obtinebot, nisi 
specialiter contracta fiducia parens 
manumisisset. 

s 


8. An ascendant also is called to 
the legal succession who has emanci¬ 
pated a son, a daughter, a grandson, 
a granddaughter, or other descendant 
under a fiduciary agreement. And by 
our constitution, every emancipation 
is now considered to have been 
made under such an agreement, while 
among the ancients the ascendant was 
never called to the succession unless 
he had expressly made this agreement 
at the time of tho emancipation. 


D. xxxviii. 16. 10; C. viii. 48. 6. 

Under the old law, the ascendant had nothing to do with the 
succession ah intestato of his descendant; for if the desoeifd- 
ant were in the power of the ascendant, tho latter took all the 
property of which the former could dispose, but did not, as 
belonging to him by right, of his patria potestas. If the de¬ 
scendant- were emancipated, he was no longer in the family of 
the ascendant. The emancipated son, in short, had no ag?iati ; 
and in default of mi heredes the inheritance went to his patron, 
that is, to the person who had emancipated him. This was the 
fictitious purchaser (see Introd. sec. 42), unless the ascendant 
who emancipated him made an agreement {contracta Jidticia) 
with the purchaser, by which the purchaser made himself a 
trustee of the right of patronage for the ascendant. If this 
was done the ascendant succeeded in default of sui heredes. 

By the later imperial ednstitutions three changes were made 
in the position of the ascendant. First, by a constitution of 
Theodosius and Valentinian (C. vi. 61. 3), and subsequently 
of Leo and Anthemius (C. vi. 61. 4), and lastly of Justinian 
(C. vi. 69. 11), in the case of goods coming to a son from his 
mother, the order of succession was thus fixed : Ist, his children 
and other descendants were -admitted; 2ndly, his brothers and 
sisters, whether of the whole or the half blood; 3rdly, his 
nearest ascendant, i. e. his father, was preferred to his grand¬ 
father. 

Secondly, Justinian, as we have seen in the 12th Title of the 
Second Book, arranged the order of succession to the peculium 
of a son, placing first the children, then the brothers and sisters, 
and lasUy the father. But in thia case the father was not pre- 
Ibrred to the grandfather; for the ascendant did not really take 
in this instance ab intestato, but ** jure commani; i. e. tho 
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claims of the patria potestas had been deferred to let in the 
children and brothers; but if there were no children or brothers, 
the ascendant, who is at the time the paterfamilias^ took the 
pecttlium. 

Lastly, the succession of emancipated sons was altered by 
the constitution of Justinian, which made a fiduciary contract 
implied in every emancipation. The ancestor thus retained all 
his rights of succession as patron to the emancipated son, and 
w'ould properly have succeeded immediately after the sui 
heredes ; but Justinian admitted the brothers and sisters before 
him, and the ascendant who emancipated the son bad thus the. 
third place in the order of succession. (0. vi. 50. 2.) 


Tit. III. DE SENATES-CONSULTO TERTULUANO. 


Lex Duodecim Tabularum ita stxicto 
jure utebatur, et preeponebat mascu- 
lorum progeniem, et eos qui per 
feiiiinini sexus necessitudincm sibi 
jnnguntur, adco expellebat, ut ne 
quidem inter matrem et £Uum 
filiamve uUro citroque jbereditatis 
capieuddb jua daret: nisi quod prso- 
tores ex proximitato oognatorum eas 
personas ad succeBsionein, bonorum 
possessione unde cognati accotnmo- 
data, vocabant. 


Such was the rigour of the law of 
the Twelve Tables, eo decided the 
preference given to the issue of males,. 
and the exjplpsion of those related 
by the female line, tlmt the right of 
reciprocal succession was not per¬ 
mitted between a mother and her 
children. The preetors, however; ad¬ 
mitted such persons, but only in 
their rank as cognati^ to the posses¬ 
sion of goods called vmde cognati. 


Qai. iii. 24, 25. 90. 

Until the senatus-consuUum Teriullianum was made, a 
mother and her children had no right of succession to each 
other, except that whick the prastor gave them as cognati. The 
children were not in the power of the mother, and were, there¬ 
fore, not her sui heredes; they were not in her family, and 
were, therefore, not her agnati. If, indeed, the mother at her 
marriage passed in manum viriy she became, in the eye of the 
law, the daughter of her husband, and as she was thus of the 
same family with her chUdren, she and they were agnati to 
each other. But even in the later days of th^ Republic, a 
marriage cum conventione in manum had, probably, become 
comparatively unusual. 


1. Sed hss juris angusties postea . 1. But this stiictness of the law 

emeudatsc sunt, et primus ^ quidem was afterwards mitigated. The £ra- 
divus Claudius matri, ad solatiqm peror Claudius was file first who gave 
liberorum araissonim, legitimam eo- the legal inhoitisnee of deceased 
rum detulit hereditatem. children to a mother, to console her 

grief for their loss. 


B B 2 
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' S. Postea autem senatus-coosulto 
Tertulliano, qnod divi liadriani tern- 
porfbus factum eat, plenissime de 
tristi successione matri non ctiam 
avite deferenda cautum est: ut mater 
ingenua trium liberorura jus habens, 
libertina quatuor, ad bona fllioriim 
filiarumve admittatur intestate nior- 
tuorum, licet in ‘potestate parentis 
est; ut scilicet, cum alieno juri sub- 
jecta est, jussu ejus adeut heredita- 
tem ciijua juri subjects est. 


2. Afterwards, the spnatus-consulhim 
Terfulliamim, in the reign of the 
Emperor Hadrian, established the 
general rule that mothei'S, but not 
grandmothers, should have the mclan - 
choly privilege of succeeding to their 
chihiren; so that a mother, born of 
free parents, having three children, 
or a freed'woinan having four should 
be admitted, although in the power of 
a parent, to the goods of her intes¬ 
tate children. Except that a mother 
in the iiowcr of another can onl> 
enter upon the inheritance of her 
children at the command of him to 
wh«m she is subject. 


This senatHst-conmltum was passed 158 a.d., in tlie time of 
Antoninus Pius, who is here called by his name of adoption. 
It was only an extension of the lex Papia Voppmi. 


3. Prfeferuntur autem matri liberi 
defunct! qui sui sunt, quive suorum 
loco sunt, sive primi gradus sive ul- 
terioris. Sed et filia* suje mortuir 
fiHus vel filia opponitur ex consti- 
tutionibus marri defuncto', id est, 
avi® sua?. Pater quoque utriusque, 
non ctiam avus vel proatus, matri 
anteponitur, scilicet cum inter eos 
solos de hereditate agitur. Frater 
autem consanguineus tarn ftlii quam 
flliffi excindebat matrem: soror au¬ 
tem consanguinea pariter cum matre 
admittebatur; sed si fuerat frater ct 
soror consanguine!, et mater liberis 
lionorata, frater quidcin matrem ex- 
cludcbat, con^munis autem erat here- 
ditas ex fpquis partibus fratris et 
Bororis. 


3. Tlie cbildron of tbe deceased 
son being siii heredes, or rarilicd as 
such, either in tbe first or another 
degree, are preferred to the mol her. 
And if it is a daughter sui juris who 
is dead, her son, or flanghter, is pre¬ 
ferred by the constitutioiis to her 
mother, i. e. to their grandmotlicr. 
The father of the deceased is pre¬ 
ferred to the mother; not so the 
grandfather or great-grandfather, at 
least when they and the mother are 
the only claimants of the inherit¬ 
ance. The brother by the same 
father, cither of a son or a daughter, 
excluded the mother; but the sister 
by the same father was admitted 
equally, with the mother. If tbe 
deceased left a brother and a sister 
by tbe same father as himself, the 
brother excluded the mother, altliough 
rendered capable by the number of 
her children, and the inheritance was 
equally divided between the brothers 
and sisters. 


D. xxxviii. 17. 2. 18. 18, 19; C. vi. 06. 0. 


-The mother was allowed to. rank among tlie agfiati by the 
senatus-'Consultum Tet'tulhajtum, but. she had a relative posi¬ 
tion rather than a definitive position, as being in a certain 
l^gree. of agnation. 

First, she was, of course, as being only one of the agnatiy 
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exeludod by the sui heredes; and, therefore, if her son died, 
she was excluded by his children. 

Secondly, she was sometimes excladed. by other agnati. If 
her daughter died, she was excluded by her daughters children, 
although they were not sui heredes; for they were made 
aguati by tlie senatus consultum Orphitianurn, and a prefer¬ 
ence given then over the mother by imperial constitutions. 
(C. vi. b7. 4.) If there wore no children of the deceased, the 
mother was excluded by the brothers of the deceased : if there 
were no brothers, but were sisters by the same father, the 
mother roc{!ived lialf the inheritance, and these sisters received 
the other half. All other ngnati she excluded. 

Thirdly, if the deceased child had been emancipated, which 
is the only case in which her claims could he compared with 
those of ascendants, the mother was excluded by the father, 
wlieflier lie took ns being himsglf the emancipator, or as being 
the son of the deceased emancipator. If the father's father 
was still living, the mother excluded him, if the father himSelf 
was dead, so that the question was between the mother and 
the grandiathor. But. if the father was living, the grandfather 
took the inheritance; for, if the mother*had been preferred to 
the grandfather, she would herself have been excluded by the 
father, wdio would have been excluded by the grandfather, 
and, therefore, as the grandfather conid not be excluded, it 
was simplest to say that the mother was not preferred to him. 
(1). xxxviii. 17. 5. 2.) 

Fourthly, the rights of the mother were sometimes lessened 
in favour of certain cogpati. If there were children of the 
deceased in an adoptive family, who were thus only cugnati of 
the deceased, tlie mother’s rights depended on there being or 
not being any agnati of the deceased. If there were agnatiy 
the question was not whether the mother should eitclude the 
cliildrcn in the adoptive family, but whether she should take 
her place among the agnati. She was allowed to do so, and, 
if there was no brother or sister of the deceased, she took the 
inheritance, or, if tlicre were sisters, shared it with them. But 
if there wore no agnati of the deceased, the question was 
whether she should exclude the nearest of the deceased, 

that is, the children in the adoptive family. She did not: the 
senatus-consultum Tertullianum ceased to have any effect; 
and she, as being, equally with the children, in the first degree, 
received with them the possessio bonorum. . (D. xxxviii. 17. 
2. 9.) So, too, if the father of tiie decease^ had been emanci¬ 
pated or given in adoption by the grandfather, ^ho was no longer 
one of the agnati of the deceased. If, tlmn, the* question 
lay between the mother and the agnati, more ^remote than a 
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brother or sister, the mother succeeded; but if there were no 
agnatif then the cognati came; and as the father still remained, 
she did not exclude cognati —the question lay between her 
and the father—but received with him, as cognati in the first 
degree, iki^possesaio honorum. His right was then the stronger, 
and she was excluded. (D. xxxviii. 17. 2. 17, 18.) 


■ 4. Sed nos constitutione qnam in 
Codice nc^itro nomine decorato posui- 
mns, matri snbveniendum esse ex- 
istimarimns, respicientes ad naturam 
et puerperium et pericnlum. et Siepe 
mortem ex hoc casu matribus illa- 
tam; ideoqua impium esse credidi- 
nnis casiim fortuitum in ejus admitti 
detrimentum. Si enim ingenua ter 
vel libertina quater non peperit, im- 
merito defraudabatur successione 
suonim liberorum; quid enim pec- 
cavit, si non plures sed pancos pe¬ 
perit ? Et dedimus jus legitimum 
plenum matribus, sive ingenuis sive 
libertinis, etsi non ter cnixpc fuerint 
vel quator, sed eum tantum vel earn 
qui quflDve morte intercept! sunt, ut 
et sic vocentur in liberorum suorum 
legitimam successionem. 


C. viii. 

5. Sed com antea constitutiones 
jura legitimse successionis perscru- 
tanies, partim matrem adjuvabant, 
partim earn preegravabant et non in 
solidum earn vocabant; sed in qui- 
busdam casibus tertiara ei partem ab- 
strahentes certis legitimis dabant 
personis, in aliis autem contrarium 
faciebant, nobis visum est recta et 
Mmplici via matrem omnibus personis 
legitimis anteponi, et sine ulla dimi- 
nutione fUidrum suornm successionem 
aocipere, excepta fratris et sororis ' 
persona, sive consanguine! sint, sive 
sola cognationis jura habenies; ut 
quemadmodum earn tot! alii ordini le- 
gitinid praqtosaimus, ita omnes fratres 
et soTores, sive legitimi sunt sive non, 
ad eapiendas faereditotes simul vo- 
eetatis; ita tamen ut, si quidem solse 


4. But by a constitution, inserted 
in the Code, which bears our name, 
we have thought fit to come to the 
aid of the mother, from considering 
natural reason, as well as the pains of 
child-birth, the danger, and death it¬ 
self, which they often suffer. We, there¬ 
fore, have esteemed it higlily unjust, 
that the law should turn to their 
detriment what is in its nature purely 
fortuitous; for, if a married Woman 
* free-bom, does not give birth to three 
children, or a freedwoman to four, 
they do not therefore deserve to be 
deprived of the succession, to their 
children. For how can it be imputed 
to them as a crime, to have had few 
children? We, therefore, have given 
a full right to every mother, wheOier 
free-bom or freed, to be called to 
the legal succession of her children, 
although she may not have given 
birth to three or four children, or may 
not have had any other than the 
child whose inheritance is in ques¬ 
tion. 

59. 2. 

0. The constitutions of former em¬ 
perors, relative to the right of suc¬ 
cession, wore partly favourable to 
mothers, and partly unfavourable. 
They did not dways give the mothers 
the entire inheritance of'their chil¬ 
dren, but in some cases deprived them 
of a third, which was given to certain 
agnati; and in other oases, doing 
just the contrary, gave a tljird. But 
it seems right to us, that mothers 
should receive the succession of their 
children without any diminution, and 
that they should be decidedly and ex¬ 
clusively preferred before all legal 
heirs, except the brothers and sisters 
of the deceased, whether by the same 
father or having only the rights of cog¬ 
nation. And as we have preferred the 
mother to all other legal heirs, we call 
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sorores agnatect vel cogoatoe et mater all brothers and sisters, legal or not, 
defnncti vel defunctoe supersint, di- to the inheritance together with tlia 
midiam quidem mater, alteram vero mother, the following rule being ob- 
dimidiam partem omnes sorores served. If there are living only 
Ijabeant. Si vero raatre superstito et sisters agnatat or cognatm, and the 
fratre vcl fratribus soIis, vel etiam mother of the deceased, the mother 
cum sororibiis sivo legitima give sola shall have one-half of the goods, and 
cogaationisJuraliaI)cntibus,intcstatus the sisters the other half. But if 
quis vel intestata raoriatur, in capita there are living the mother, and -also 
distnbuatur ejus hcreditas. a brother or brothers only, or brothers 

and sisters, whether legal, or only 
having the rights of cognaii, then tho 
inheritance of the intestate son or 
daughter shall be divided in capita. 

C. vii. 55. 7. 

In the Code of Theodosius (v. 1. 1), we find two constitu¬ 
tions, one of Constantine, the other of Valentinian and Valens, 
wliich were tlie first blow dealt to the Jus liherorum introduced 
by the hw Papia Popptea. By these constitutions it was 
cnactcil that if there were persons in a certain degree of agna¬ 
tion with the deceased, namely, a paternal uncle, or a paternal 
uncle’s son or grandson, or an emancipated brother, then 
mother, instead of excluding them, as, if she had the jus 
JiheroriDH^ she would have done, divided the inheritance with 
them, taking two-thirds if she had the Jus trium liherorum, 
and one-third if she had not. This euaetment was, therefore, 
a gain to those wlio had not the Jus liherorum, and a loss' 
to those who had. .Justinian did away altogether with the Jus 
liherorum and the distinctions founded upon it. 

0. Sed quemadmodum nos matri- 6. And as we have thus taken care 
bus prospexiraus, ita eas oportet suae of the interests of the mothers, they 
soboli couhulere : scituris eis quoii, ought in return to consult the welfare 
si tutores liberis non petierint, vel in .of their children. Let them know, 
locum rciuoti vel excusati intra an- then, that if they neglect, during the 
iium petero negicxcrint, ab eorum space of a whole year, to demand a 
impubcruin nioriontium successione tutor for their children, or to ask for 
ropellcntur. the appointment of a new tutor in the 

place of one who has been removed 
or excused, they will be deservedly 
repelled from the succession of the 
children, if they die before the of 
puberty. ^ 

D. xxxviii. 17. 2. 43. 

7. Licet Butera vulgo qutesitus sit 7. Although a son or a daughter is 
illius filiave, potest tamen ad bona born of an uncertain father, tilie 
ejus mater ex Tertulliano senatus- mother may he admitted to aitooeed 
consuUo admitti. to their goods by the senatHS-cvtUMltufn 

2'ertuUiamm. 
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The natural tie is all that is regarded in this case ; this is 
as strong between the mother and child, whoever may be the 
father. 


Tit. IV. DE SENATUS-CONSULTO ORPHITIANO. 


Per contrarium oiitein, ut liberi acl 
bona rnatrum intestaram admittan- 
tiir, senatua - consulto Orphitiano, 
Orpliito et liufo consul] bus, effectuin 
est, quod latum est divi Marci terapo- 
ribus; cl data est tam filio quam 
filia; legitiraa bereditas, etiamsi alieno 
juri subjeoti sunt, ct pra-feruntur 
consanguincis et agiiatin defuncta* 
matris. 


lieciprocally children are admitted 
to the goods of their intestate mo¬ 
thers, by tlie setmliis-CDHSiiItim Orphi- 
tiainim, niade^ in the consulsliip of 
Orphilius and’ Ilufus, in the reign of 
the Emperor Hlarcus Antoninus. By 
the si'iiatits-consiilfiim the legal in¬ 
heritance is given both to the sons 
and daughters, although in the power 
of another, and they are preferred to 
the ron'ia)iijtiiiiei, and to the iKjmtti of 
their deceased mother. 




1). xx.wiii. 17. !»; C. vi. r>7. 1. 


The senatus-cousultum Orphilianum was made a.d. 178, 
in the time of Marcus Aurelius and Coramodus. PreviouslY, 
children could not succeed to their mother, except as cof/nati. 
But by this senatiis-conmltum they were preferred to the 
conmnr/uifiei, that is, the cKjnati of the second degree, or, 
in Qther words, brothers and sisters, natural or adoptive, as 
well as to all other agnati. They were not, however, pre¬ 
ferred to the mother of the deceased, who derived her right of 
succession from the senatiis comuHum Tertullianuni, hut 
they shared the inheritance with her. Her claim to share 
it with them was, however, subsequently taken away by a 
constitution (C. vi. 57. 4)- of Gratian, Valentiniun, and 
Theodosius. 


1. Sed cum ex hoc seuatus-consulto 
nepotes ad avia; successionem le- 
gitimo jure non vocabantur, po.stt>a 
hoc constitutionibua principalibus 
emendatum est, ut ad similitudinem 
filioram filiarumque et nepotes et 
neptes vocentur. 


1. But since grandsons and grand¬ 
daughters were not called by tiiis 
semUm-consvltum to the legal .succes- 
sibn^of their grandmother, the omis¬ 
sion was afterwards supplied by the 
imperial constitutions, and grandsons 
and granddaughters were called to 
inherit, just as sons and daughters 
had been. 


C. vi. 55. 9. 

•The constitution enacting this given in the Code is one of 
Valentinian, Theodosius, and Arcadius. 
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2. Sciendum autem eat, hujusmodi 2. It must be observed, that these 

successiono qiue a Tertulliano et successions, derived from the aenatm- 
Orpliitiiuio defcruntur, capitis demi- consulla'rc'rtullianume.m\Orphiluinumf 
nutione non perimi, propter illam ore not lost by a capitis deminutio. 
rogulam qua novje hereditatca legi* The rule is, tliat legitimate inherit- 
timm capitis deminutione non pereunt, ancea given by the late law are not 
sed ilbe solai qunj ex lege Duodecim destroyed by capitis deminutio^ which 
Tabularum defcruntur. aftects those only that are given by 

the law of the Twelve Tables. 

It is only the minima capitis deminutio which is hgre 
spohen of. Any one who sustained the maxima or minor 
deminutio, as lie ceased to be a citizen, ceased to have any 
rights of succession. 

3. Novissime sciendum est, etiam 3. Lastlj', it must be observed, 

illos Uberos qui vulgo qua-siti sunt, that even children bom of an un- 
ad rnatris hoi’editatom ex hoc senatus- certain fattier are admitted by the 
consnlto admitti. senutus-consultnm Orphilinniim to the 

inheritance of their mother. 

1>. xxxviii. 17. 1, 2. 

i 

Justinian afterwards altered this, so as to exclude such 
children from the inheritance of their mother, if she was 
of high rnnk {illustris), or if she had other children born in 
lawful marriage. (0. vi. 57. 5.) 

4. Si cx pluribus Icgitimis heredi- 4. When there are many legal 

bus quidam omiserint liercditatem, heirs, and some renounce the in- 
vel morto vel alia causa impediti lieritancc, or are prevented by death, 
fucrint qnoininus adeant, reliquis qui or any other cause, from accepting 
adierint, accrescit illorum portio; et it, then the portions of such persons 
licet ante decosserint qui adierint, ad accrue to those who accept the in- 
horcdcs tauien corum pertiuot. hcritance : and if any of those who 

accept happen to die beforehand, the 
portions accruing to them will go to 
their heir’s. 

IJ. xxxviii. 16. 9. 

This paragraph has nothing to do with the S. C. Orphi- 
tianum. It refers to the right of accrual enjoyed hy all 
heredcs ietfitimi. If any of those called to share an inherit¬ 
ance did not take his share, it was divided among all those 
who entered on the inheritance, and, if any of those who 
had entered died before receiving the share that accrued to 
him, this accruing share passed to his heirs, his interest in it 
having become fixed, and made transmissible to his heirs by 
his -entering on* the inheritance. 

The following were the principal changes in the law of the 
succession of the a<jnati. By the law of the Twelve Tables, 
apnatif i. c, collaterals in the same civil faniil). succeeded 
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in default of sui heredcs. Subsequently, different classes of 
persons were allowed to rank as agnati who were not so. 
1. Emancipated brotliera and sisters were allowed to rank as 
agnati by Anastasius, and their children were allowed to do so 
by Justinian. 2. Under Justinian, a peculiar order of succes¬ 
sion was fixed on for persons emancipated; first came their 
children; secondly, their brothers and sisters; thirdly, the 
ascendant emancipator. 3. Justinian placed uterine brothers 
and sisters, and their children, on the same footing as consan- 
giiinei and their children. 4. The mother was allowed to suc¬ 
ceed to her children by the senatus-cotisultum Tertullianum^ 
and children to their mother by the senaius-consultum Orphi- 
tianum. The mother had not a definite place in the succession, 
but one varying according as there were or were not certain 
other persons to preclude or share her claim. If the deceased 
child were a daughter, and had left children, those children 
shared the inheritance with the mother until the constitution of 
Gratian (Tit. 4, pr.), and afterwards were preferred to her. If 
there were no children, it was necessary to consider whether the 
deceased was emancipated; if so, the father, or the grandfather, 
if the grandfather and father were both living, was preferred ; if 
not, or if the deceased had been emancipated, but the father 
was dead, brothers consanguinei, and, under the legislation of 
Justinian, brothers uterini (Tit. 2. 4), were preferred to the 
mother; sisters consanguinerB, and, under the legislation of 
Justinian, uterina, shared with her. She was preferred to all 
more remote agnati. But if a child, or the father of the 
deceased, was in a different family from the deceased, and there 
were agnati^ the mother only received her share as one of the 
cognati. (Tit. 3. 3.) 5. Grandchildren succeeded to their 

grandmother by a constitution of Valentinian, Theodosius, and 
Arcadius. (Tit. 4. 1.) 

There were also two other points, besides the admission of 
these persons excluded by the strict definition of agnati, in 
which the law underwent alterations. First, the Twelve Tables 
made no distinction of sex in the agnati; the pmdentes 
limited the succession of females to the second degree. Justi¬ 
nian restored the law of tlie Twelve Tables on this point, and 
permitted no distinction of sex. (Tit. 2. 3.) Secondly, under 
the law of the Twelve Tables, there was no devolution among 
the agnatt; if the nearest refused, the more remote could not 
come in their place; Justinian permitted such a devolution to 
take place. (Tit. 2. 7.) 
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Tit. V. DE SUCCESSIONE OOGNATORUM. 


I’ost SU03 hcredes, eosque quos 
inter sues herodes pnetor et gonstitu- 
tiones vocant,"ct post Tegitimos, quo¬ 
rum numero sunt agnati, et hi quos 
in locum agnatorum tam supra dicta 
scnatus-consulta quam nostra erexit 
coiistitutio, proximos cognatos prastor 
vocat. 


After the sui hcredes and thoso 
whom the pra'tor and the constitu¬ 
tions call to inherit among the sui 
hcredes^ and after the legal heirs, 
that is, the agnati and those whom 
the above-mentioned senaius consulla 
and our constitution have placed 
among the agnati, the preetor calls 
the nearest cognati. 


D. xxxviii. 15. 1; D. xxxviii. 7. 2. 4. 


The law of the Twelve Tables recognized only the succession 
of, {]) Sift/teredos ; {^') agnati ; gefitiles. If there were 
no gentiles, the inheritance lapsed to the state. In plebeian* 
families, or rather in such plebeian families as were not parts o^ 
a plebeian gens, if there were no agnati, the inheritance woul 
lapse at once. 

The subject of gentilitas is too obscure, and repays investi¬ 
gation too little, to permit us to enter into it here. We know that 
the original notion of gentiles was that of members of some 
pure uncorrupted patrician stock, though not necessarily of the 
same descent, but bearing the same name, and having the same 
sacra. (See lutrod. sec. 2.) Wo also know that freedmen 
and clients of gentiles were, in some degree,-considered as them- 
selvef gentiles ; probably if their property was not claimed by 
their patron, it went to the members of his gens, but they had 
not any claim on the property of any gentilis. We know 
also that there were plebeian gentes, formed probably by the 
marriage of a patrician with a plebeian before thereceived 
the connuhium. Members of plebeian gentes would, we may 
suppose, have the rights of gentilitas towards other members 
of the same plebeian gens, but whether they had them towards 
the members of the patrician gens, from which they were an 
offset, is wholly uncertain. Of the mode in which the gentiles 
took the inheritance, we know nothing, nor at how late a period 
of history the gentes were still really in existence. Goins (iii. 
17) treats the subject as one of mere antiquarian interest. 
Probably at the time of the praetors' legislation there were 
few families that could boast a descent sufficiently pure and 
accurately known to satisfy the requisites of gentilitas. At 
any rate, the prmtors felt themselves at liberty to favour, in 
every way, the tie of blood, and they accordingly called tlio 
cognati to the succession. 
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1 . Qua parte naturalis cognatio 
speAatur; nam agnati capita dcmi- 
nuti, quique ex hia progeiiiti aunt, 
cx lego Duodecim Tabulorum inter 
legitimos non liabentur, aed a pnc- 
toro tertio ordine v'ocantur. bJxoeptis 
soils tantuinmodo fratre et sorore 
eniancipatis, non etiam liberis eoruin, 
quos lox Anastasiaua cum fratribus 
intcgri jur 3 cun.stitutis vocat quiJein 
ad legitimam Iralris bureditatem sive 
sororis, non acquis tanien parlibus, 
sed cum aliqua demiuutione quani 
facilo est ex ipsius constitutionis 
verbis colligere. Ahis vcro agnalis 
inferioris gradus, licet capitis deini- 
nutionem passi non sxint, tamen eos 
anteponit, ct lu’ocul dubio cognatis. 


1. It is the natural relationship 
that is here looked to; thus agnati 
wlio have undergone a atpUis demi- 
tnilio and their descendants, are not 
included among the legal lieirs by 
the law of the Twelve Tables, but 
they are called by the prjetor in the 
third order. We must except an 
emancipated brother or sister, but 
not their children. For the law of 
Anastasius, calling an emancipated 
brother or sister together with bro¬ 
thers whoso rights still exist un¬ 
altered, to the legal succession of 
their brother or sister, not, indeed, 
giving them an equal share, but 
making a deduction set forth in the 
constitution, prefers them to all 
agiiuti of an inferior degree, even 
though these agnali have undergone 
no rnjdtis dt-nunutio, niul, of course, 
prefei-s them to all cogiuiti. 


■ Gat. hi. 21. 27; C. v. 30. 4. 

We have ulreatly spoken of this /<?.*• Anastasiann in the note 
to Tit. 2. 4, and noticed the constitution of o34, by which 
Justinian admitted as agnati the children of emancipated 
brothers and sisters, and did away with the deduction men¬ 
tioned in the text, namely, that of one-fourth. 


2. 11os etiam qui per feminini 
soxus personas ex transverse cogna- 
tionc junguntur, tertio gradu proxi- 
mitatis nomine prictor ad succes- 
sionem vocat. 


2. Collateral relations united only 
by the female lino, are also c(\|^led by 
the prtetor in the third order of suc¬ 
cession, according to their proximity. 


Gat. hi. 30. 


3. Liberi quoque qui in adoptiva 
familia sunt, ad naturalium parentium 
hereditatem hoc eodem gradu vocon- 
tur. 


3. Children, who are in an adoptive 
family, arc likewise called in tlio 
third order of succession to the in¬ 
heritance of their natural parents. 


Gai. iii. 31. 


Justinian’s change in the law of adoption left the adoptive 
child, unless adopted by an ascendant, in his natural family, 
and, therefore, ho could come in ns a suus heres, or agnatus, 
and not merely as a cognatun. iJut the text would still be 
applicable to persons sui juris, who arrogated themselves. 


4. Ynlgo quopsitos nulliim habere 
agnatom raanifestum est, cum agnatio 
a patre cognatio a matre sit: lii 
antem nulltim patrem habere intelli- 
‘ gttntnr. Eadem ratione ncc inter 


4. It is manifest, that children 
born of an uncertain father, have no 
agnnti, inasmucji as agnation pro¬ 
ceeds from the father, cognation from 
the mother, and such children are 
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Ro quidem possunt .videri consan- 
Ruinei cssc, quia consanguinitatis 
jua species eat agnationis; tan turn 
igitur cognati sunt sibi, sicut et 
niatris cognatis. Itaque omnibus 
istis ca pai'te cornpetit bonorum pos- 
sessio, qtia proximitatis nomine cog- 
imti Noeanlur. 


D. xxxvi 

T). rioo loco et ilhul necessario 
ailinonondi sumus, agnationis quideni 
jure adniitti aliquciti ad hereditatem, 
Gtsi dcciino gradu sit, sive. de lege 
Duodccini 'I'aliularum quiicrainus, sive 
de odicto quo prn'toFlegitimis licredi- 
biis duturuiu bonorum possessionem 
I)()lliec(ur. I’roximitatis voro nomine 
iis solis pra’tor promittit bonorum 
possessionem, qui usque ad soxtum 
gi'ailuni cognationis sunt, et ex sep- 
timo a sobrino sobrinaque nato 
natievc. 


looked upon as having no father. 
And, for the same reason, consan¬ 
guinity cannot be said to subsist 
between these children, because con¬ 
sanguinity is a species of agnation. 
They can, therefore, only be allied to 
each other as cognati, by being re¬ 
lated by their mother; and it is for 
this reason that all such children are 
admitted to the possession of goods, 
which calls the cpgnali according to 
their degree of proximity. 

i. 8. 2. 4. 

5. Here we may observe, that by 
right of agnation any one may bo 
admitted to inherit, although in the 
tenth degree, both by the law of tlie 
Twelve Tables, and by the edict in 
which the prmtor promises that he 
will give the possession of goods to 
the legal heirs. But the pru'tor pro¬ 
mises the possession of goods to 
cognati according to tlicir proximity 
only as far as the sixth degree of 
cognation, and in the seventh degree 
to those cognati who ai'c the children 
of a second cousin. 


D. xxxviii. 10. 2. 2. 4; V. xxxviii. 8. 1. 3; D. xxxviii. 8. 0. 

The ar/nati were, not limited hy the tenth degree. This 
degree is only given ns tin instance of how far the succession 
might go. But the sixth degree was the limit, with the excep¬ 
tion given in the text, of the succession of cognati. 


Tit. VI. DE GRADIBUS OOGNATIONIS. 


Hoc loco necessarium est exponore 
qucniadmodiim gradus cognationis 
ninnerontur: quaro in priinis ud- 
monendi sumus cognationom aliam 
supra numerari, aliam infra, aliam 
ex transverso, quie otiam a latere 
^dicitur. Superior cognatio est paren- 
tium, inferior liberorum, ox trans¬ 
verso fratrum sororumve, eorumque- 
qui quoeve ex his progenorantur, et 
convenionter patrui amitfe, avunculi, 
materterro. Et superior quidem et 
inferior cognatio a prinio gradu in- 


It is necessary to explain here 
how the degrees of cognation are 
computed; and first we must 6b- 
serve, that one cognation is reckoned 
by ascending, a second by descending, 
and a third by going transversely, 
or, as it is also called, collaterally. 
The cognation reckoned by ascending 
is that of ascendants; that reckoned 
by descending is that of descendants; 
that reckoned transversely is that of 
brothers and sisteri), aud their issue, 
and consequently that uncles and 
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aitnts, whether paternal or raaternal. 
In the ascending and descending 
cognation the nearest cognntus is in 
the first degree; in the transverse, 
tiio nearest is in the second. 

1). xxxviii. 10. 1, pr. and 1. 

1 . rrimo gradu est supra pater 1. In the first degree are, ascending, 

mater, infra filius filia. a father or a mother; descending, a 

son or a daughter. 

D. xxxviii. 10. 1. 3. 

2 . Secundo, snpra avus avia, infra 2. In the second degree are, as- 

nepos iieptis, ex trausverso frater cending, a grandfather or a grand- 
soror. mother; descending, a grandson or 

granddaughter ; on the collateral line, 
a brother or a sister. 


cipit; at ea qu» ex transverse nume- 
ratui', a secundo. 


D. xxxviii. 10. 1. 4, 


8 . Tertio, supra proavus proavia, 
infra pronepos proneptis, ex trans- 
verso fratris sororisque filius filia, et 
convenienter patruus amita, avuncu¬ 
lus matertera. Patruus cst frater 
patris qui grffice iraTpaos voentur; 
avunculus est frater niatris, qui apud 
Gr/ecos proprie prjrpaos et proiniscue 
dtios dicitur. Auiua est patris soror, 
matertera vero matris soror: utraque 
6fia, vel apud quosdam Tq$is appel- 
latur. 


3, Tn the thh'd degree are, as¬ 
cending, a great-grandfather or a 
great grandmother; descending, a 
great grandson or great granddaugh¬ 
ter ; on the collateral line, the son 
or daughter of a brother or sister; 
and so accorilingly are an uncle or 
an aunt, whctlior paternal or maternal. 
l*ntruus is a father’s brother, called 
in Greek narpaos ; ovunculus is a 
mother’s brother, in Greek prjTp^os ; 
6(ios is applied indifferently to cillier; 
amita is a father’s sister, matertera a 
mother’s sister, and each is called in 
Greek, 0tla, indifiercntly, and some¬ 
times Trjdis. 


JD. xxxviii. 10. 1. 5; D. xxxviii. 10. 10. 14. 

Scliraeder substitutes in the text Trarpme and juurpwc, which 
are the forms used in classical Greek. 


4. Quarto gradu, snpra abavus aba- 
via, ini^ra abnepos abneptis, ex trans- 
verso fratris sororisque nepos neptis, 
et convenienter patruus magnus amita 
magna, id est, avi frater et soror; 
item avunculus magnus et matertera 
magna, id est, avias frater et soror; 
consobrinus consobrina, id est, qni 
quaeve ex fratribus aut sororibus pro- 
generantur. Sed quidam recte con- 
sobrinoa eos proprie dici putant, qui 
ex duabns sororibus progenerantur, 
quasi consororinos; eos vero qni ex 
dupbus fratribus progenerantur, pro¬ 
pria fratres patmeles vocari: si autem 
ax duobus fratribus filim nascuntur, 
sororaa patrueles appellari; at eos 


4. Tn the fourth degree are, as¬ 
cending, a great-great-grandfather, 
or a great-great-grandmother; de¬ 
scending, a great-great-grandson, or 
a great-great-granddaughter; in the 
collateral line, the grandson or the 
granddaughter of a brother or a 
sister; as also, a great-uncle or great- 
aunt, paternal, that is, the brother or 
sister of a grandfather; or maternal, 
that is, the brother or sister of a 
grandmother; and first cousins, that 
*is, the children of brothers or sisters; 
but to speak strictly, according to 
some, it is the children of sisters 
that are properly called coiuobrini, as 
if ronnnrnrim; the children of hro- 
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thers are properly fratres patntelae, if 
males; aororcs patruclea^ if*females; 
the childreu of a brother and of a 
sister are properly amitini ; the chil¬ 
dren of your amita (aunt by the 
father’s side) call you consobrimts, and' 
you call them amitini. 

D. xxxviii. 10. 1. 6. 

We see, from the concluding words of this paragraph, that 
cofiHohrimiH was used in another sense than its strict one of 
“ ono of the children of two sisters.” 


qui ex fratre et sorore propagantur, 
amitinos proprie dici. AmitfB tuw 
fllii consohrinum te appellant, tu illos 
amitinos. 


Quinto, supra atavus atavia, in¬ 
fra adneptos adneptis, ex transverse 
fratris sororisque pronepos proneptis, 
et convenienter propatruus proamita, 
id pst, proavi frater et*6oror; pro- 
avunculus promatertera, id est, pro¬ 
avi u* frater et soror. Item fratris 
patruelis sororis patruelis, consobrini 
consobriiia*, amitini amitinsc filius 
Alia, propior sobrifio propior sobrina. 
Hi sunt patrui magni amitae magnie, 
avunculi magni materterec magno) 
filius filia. 


5. In the fifth degree, are, ascending, 
a great-grandfather’s grandfather, or 
a great-grandfather’s grandmother; 
descending, a great-grandson, or a 
great-granddaughter,* of a grandson or 
granddaughter; in the collateral line, 
a great-grandson or great-grand¬ 
daughter of a brother or sister, as 
also a great-grandfather’s brotfier or 
sister, or a great-grandmother’s bro¬ 
ther orsister; also, the son or daughter 
of a first cousin, that is, of a frater or 
aoror patruelis, of a consobrinus or 
consobrina, or of an amitinua or ami- 
tina; also cousins who precede by a 
degree second cousins, tliat is, the 
son or daughter of a great-uncle or 
great-aunt, paternal or maternal. 


D. xxxviii. 10. 1. 7. 


Propior sobrino is, to,use the exact equivalent, a first cousin 
once removed. He is one degree nearer (propior) than a 
.sohrinus or second cousin. 


C. Sexto gradu, supra tritavus tri- 
tavia, infra trinepos trineptis, ex 
transverso fratris sororisque abnepos 
abneptis, et convenienter abpatruus 
abamita, id est, abavi frater et sorpr, 
abavunculus abmatertcra, id est, ab- 
aviin frater et soror. Item sobrini 
sobrinoique, id est, qui quaave ex fra- 
tribus vel sororibus patruelibus vel 
consobrinis vel amitinia progen oran> 
tur. 


6 . In the sixth degree, are, ascend¬ 
ing, a great-grandfather’s great-grand¬ 
father, or a great-grandfather’s great¬ 
grandmother ; descending, the great- 
grandson or great-gran^aughter of 
a great-grandson or a great-grand¬ 
daughter; in the collateral line, a 
great-great-grandson or a great-great- 
granddaughter of a brother or sister; 
as also, a great-great-grandfather’s 
brother or sister, and a great-great¬ 
grandmother’s brother or sister; also, 
second cousins, Uiat b, the sons and 
daughters of Hxst cousins in general, 
whether the first oous^a are sprung 
from two brothers or l‘.vo sisters, or a 
brother and a sister. 
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• D. xxxviii. 10. 9. 

The nomenclature proper to tlic different degrees stops here, 
because the sixth degree was the limit of cognation. 


7. Hactenus osteiulisse sufliciet, 7. It is sufficient to have sliown 

quemadniodum gradus cogiiationia thus fax’, how degrees of cognation 
niimerentur; namque ex his palam are reckoned; and, from the exani- 
est iiitelligere quemadmodum iilto- pies given, the more remote degrees 
riorcs qu'^iuc gradus numerare de- may be computed; for each gene- 

bcamus, quippe semper generate ration always adds one degree; so 

quicque persona gradum adjiciat: ut that it is much easier to determine 
longe facilius sit respondere quoto in what degree any person is related 

quisque gradu sit, quam-propria cog- to another, than to denote such per- 

nationis appellations quemquam de- son by his proper term of cognation, 
notare. 

1 ). xxxviii. 10. 10. 9. 

8 . Agnationhs quoque gradus eo- S. The jjegrecs of agnation are 

dem niodo nurn’erantur. reckoned in the same miinin r. 

9. Sed cum inagis veritas oculata 9. But as truth is fixed in the 

fide quam per aures animis hominum mind much better by llie eye than by 
infigitur, ideo necessarium duxiinus the ear, wo have thought it necessaiy 
post naiTAtionem graduum etiam cos to subjoin, to the account given of 
pm-senti libro inscribi, quatenus pos- the degrees, a table of them. Hint 
sint et auribns et oculorum inspec- the young student, both by hearing 
tione adolescentcs perfectissimam and by seeing, may gain a perfect 
graduum doctrinam adiplsciw knowledge of them. 

Justinian intended that a scheme of relationship should be 
here inserted ; but as the degrees of rclationsliip are sufliciontly 
obvious, it is scarcely necessary to place a scheme before the 
eves of the modern reader. 


10. lUud cor turn est, ad scrviles 
cognationes illam partem edicti, qua 
proximitatis nomine iionorum pos- 
sessio promittitur, non iiertinere; 
nam nec iilla antiqua lege talis cog- 
natio computabatur. Sed nostra cori- 
stitutione quam pro jure patronatus 
feeimus (quod jus usque ad nostra 
tempora satis obscurum atque nube 
plenum et undique confusum fuerat) 
ct hoc bumanitato suggerente con- 
cessinius, ut si quis in sei'Nili con- 
sortio constitutus liberum vel liheros 
hobuerit sive ex libera sivo ex servilis 
conditionis muliere, vel contra serva 
mulier ex libero vel servo habuerit 
liberos cujuscumquu sexus, et ad 
libertatem his pervenientibiis, et ii 
qui ex sefvili ventre nati sunt liber- 
totem meruerunt, vel dum mulieres 
libeito erant, «psi in servitute eos 
babueront, et poatea ad libertatem 
perveneriint: ut hi omnea ad suc- 


10. It is certain, that the part of 
the edict, in which the po'ssession nf 
goods *is pi’omised acconling to tlie 
degree of proximity, does not apply 
to servile cognation, which was not 
recognized by any ancient law^ Bni, 
by our constitution concerning the 
right of patronage, a right hitiierlo 
so obscure, so cloudy and confused, 
we have enacted, from a fcelffg of 
bipnanity, that if a slave .shall have 
a child or cliildren, either by a free 
woman or a slave, and reciprocally if 
a female slave shall have a child or 
children of either sex, by a freeman 
or a slave, then if the father and 
mother are enfranchised, and the 
children, whose mother was a slave, 
become also free, or if the children of 
a free mother have a, slffve as father, 
and this slave afterwards attain his 
freedom, these children shall all suc¬ 
ceed to their father or mother, the 
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ccssionem patris vel matris veniant, 
patronatus jure in hac parto aopito. 
Hos enim liberos, nop solum in suo- 
rum ptu’entium successionem, sed 
eliam alterum in alteiius muluam 
successionem vocavimus: ex ilia l§ge 
specialiter eos vocantes, sive soli in- 
veniantur qui in servitute nati et 
postea manumissi sunt, sive una cum 
aliis qui post libertatem parentium 
concopti stint, sivo ex eodem patre 
vel ex eadcm matre, sive ox aliis, ad 
siniilitudinem eorum qui ex justis 
nuptiis proci-eati sunt. 


right of patronage ip this case lying 
dormant. And we have called these 
children to succeed not only to their 
parents, but also mutually to each 
other, and that whether they have 
all been bom in servitude and after¬ 
wards enfranchised, or whether they 
succeed with others whb were con¬ 
ceived after the enfranchisement of 
their jiarcnts; and also whether they 
have all the same father and mother, 
or have a different father or mother ; 
exactly as would be the case with tlie 
issue of parents legally married. 


D. xxxviii. 8. 1, 2. 

Not even in the case of emancipated slaves did the law recog¬ 
nize the chiims of the kin of the slave to succeed to him; all 
went to the patron if there were no sui heredes. 


11. Bepetitis itaquo omnibus* qua? 
jam tradidirnus, apparet non semper 
ooH qui parein gradum cognationis 
obtineut, paritor vocari; eoqne ara- 
plius ne enm qnidem qui pruxiinior 
sit cognatus, semper potiorem esse. 
Cinn enim prirna causa sit suorum 
herediim et eorum quos inter suos 
heredes jam enumeraviraus, apparet 
pronepotem vel abuepotem dcfuncti 
potiorem esse quam fratrem aut 
patrem matroraquo dcfuncti} cum 
aliotjuiu pater quidem et mater (ut 
supra quoque tradidirnus) primmn 
gradum cognationis obtincant, frater 
voro secundum, pronepos autem tertio 
gradu sit cognatus, otj^bnepos quarto. 
Nec ii^erest in potestate morientis 
fuerit, an non, quod vel cmancipatiis 
'' el ex cmancipato, aut feminiuo soxu 
propagatus est. 


D. xxxviii, 

12. Amotis quoque snis hcredibiis, 
et quos inter suos heredes vocari 
diximps, agnatus qui integrum jus 
agnatlonis liabetr etiamsi longissimo 
gradu sit, pterumque potior habetur 
quam proximior cognatus; nam pa¬ 


ll. To recapitulate what we have 
said on this subject, it appears tliat 
those who ore in the same degree 
of cognation ore not always called 
equally to tho succession; and far¬ 
ther, that even tho nearest in degree 
of cognation is not always preferred. 
For, as the first place is given to sui 
heredes, and to those who are num¬ 
bered with them, it is evident that 
the great-grandson or great-great- 
grandson is preferred to the brother 
or even tho father or mother of the 
deceased, although a father and 
mother (os we have before observed) 
are in the first degree of cognation, 
a brother in the second, a great- 
grandson in the third, and a great- 
great-grandson in the fourth; neither 
does it make any difference whether 
the descendants were under the power 
of the deceased at the time of his 
death, or out of his power, either by 
being themselves emancipated, or by 
being the children of those who were 
so, nor whether tliey were descended 
by the female line. 

10. I, 2. 

.12. But, when there arc no sui 
heredes, nor aiiy of those who aro 
called -with them, then an agunius 
who has retained his * full rights, 
although ho be in the most distant 
degree, is generally preferred to a 

C C 
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tarui nepos vol ptonepos avimcnlo vel 
lYiatertcrai pnvfertur. Toticns igitur 
diciinu4, ant potiorom hnberi enm 
qiii proxiiniorem graduni cognatioiiis 
obtiiiet, aut paritev vocari eos qui 
cognati sunt, quotiens neqnc suorum 
heredum jure qiiiquo intav suos 
Ijeredes sunt, neqne ngnationis jure 
nliquis prspfem debeat, secundum ca 
qiKP, tiudidimns. Exccptis frati'o et 
sororo cmancipatis, qui nd snecos- 
sionem fratnim vel soronim vocantur; 
qui el si cnpitc demiiiuti sunt, tamen 
prji'feriintiir ceteris ulterioris gradiis 
agnatis. 


cotj/iintiis in a nearer degree; thus 
the grandson or great-grandson of a 
paternal uncle is preferred to anna- 
ternal uncle or aunt. Tims, when 
wo say that the nearest in degree of 
cognation is called to the succession, 
or if there be many in the same 
degree, that they are all called equally, 
we only say so beennso there aro no 
sui Itrri’drs, nor any of tliose wlio aro 
called with tl»em, nor any one who 
ought to ■ bo preferred by right of 
ai/ni(tio, according to tlio iirinciples 
we liave laid down. And we umst 
notice the exception made in the 
case of an emanciijated brother and 
sister who aro called to the succession 
of their brother's and sisters: for, 
although they have suHVred a r/tjuits 
tliey are nevertheless pre 
ferred to all a(fn«ti of a more remote 
dcgrfec. 


CiAi. iii. ‘^7 -.iO; C. r. -W. iO. 


Tit. vrr. I)E SUCCESSIONE LIBERTORUM. 


Nunc de lihortorum bonis videamus. 
Olim itaque licebat liberto patronum 
suiim iinpiine testameiito priotorire; 
nam ita dcniiim lex Duodecim Tabii- 
larum ad bereditatem liberti vocabat 
patronum, si intestatus mortuus esset 
libertus nullo suo h erode relicto: 
itaque intestato quoque mortiio liberto, 
si is suura heredom rtdiqnisset, pa- 
troiio nihil in bonis ejiis juris erat. 
Et si quidem ex naturuiibus liberis 
aliquem suum heredem reliquisset, 
nulla vidnbatur querela; si vero 
adoi)tiviis films fuisset, aperte inirpium 
erat nihil juris patrono snperes.se. 


Wo will now speak of succession lo 
freedracn. A freodman might for¬ 
merly, w'iili impunity, omit in bis 
testament nnj mention of bis jiatron, 
for the law of the ’I'uelve 'rabies 
called the patron to the iidieritnnco 
only when the I'rocdmun died intestate 
without leaving any s»».s ht-rvs. Tliere- 
fore, though ho had died intestate, 
yet if he had left a ituus /ii’rt’s, tho 
patron had no claim upon liis estate. 
And when th6sMi/.<i hcrcs was a natural 
cliild of the deceased, the patron had 
no cause of co'lnplairil; but when tlio 
SWIM hci-es was only an adopted son, 
it was manifestly unjust that tlio 
patron should liave no claim. 


Oai. iii. 39, 40. 

The law of the Iwelvo Tables regulated tho succession to 
©nfraDchised slaves ns follows : an enfranchised slave had no 
affnajt, for he belonged to no civil family; but be might marry 
and iouud a family ol bis own, and then his children would be 
bis sut heteaeSt or he might gain heredes by adoption. If 
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he died intestate, his sui heredes suoceeded to him tuid in 
default of sui heredes, the patron, or, if the patron were dead, 
the children of the patron, took the place oiciffnali and received 
the inheritance. The enfranchised slave iJad, however, full 
power to make a testament, and might pass over both his own 
sui heredes and his patron. A female slave, however, if eman¬ 
cipated, could not exclude the patron from her inheritance; for 
she could have no sui heredes, being a woman ; and as she was 
always, on account of her sex, considered under the tutela of 
her patron, she was incapable of making a testament unless with 
the consent of her patron. (Uip. Ttey. 29. 2 ; Gat. iii. 43.) 


1. Qua do raiisa. postea pra-toiis 
edicto lia'c juris iiiifiuitas emendata 
i*st. Sivo cnim fariohat testamentum 
libortus, jiibobatur ita testari ut pa- 
tnmo ]).‘irt('!u diiuidiani bonorum 
siKU'iini rLdin(|uoivt, ot si aut nihil aut 
ininns jmrto diiiiidiu ivlirpu'rat, daba- 
tur patnuio conlra tabulas testarnenti 
Y>art.is diiuidi.*!' bonorum posscssio; 
sivo mil-status nionobatuv buo lierede 
udicto film mlnptivo, dabiitur najue 
patnmo roiitni buiu* suiiiii liorodoiu 
jiartis dimidia- bonorum possessio. 
I’rodosso antoni liborto so]L“l)aiit ad 
('Xidudi'udum palronutn natura.les li- 
bori, non soliiin (|U 08 in jiolc.state 
mortis toniporo liubebat, sed otiani 
onianripati el, in adopiionem dati, si 
niodo ex aliejua parte script! liercdcs 
erant, aut jirn-teriti contrii tiibulas 
bonovuTU possessionem ex edicto pe- 
ti(*rant; nam oxheredati nullo modo 
rcpell'jbant patronuni. 


1 . Tliis unfairness in the law was 
therefore afterwards amended by the 
edict of the pra-tor. Every freedman 
who made a testament was com¬ 
manded to make such a disposition 
of his property as to leave one-half 
to his patron; and, if the testator 
left him nothinp, or less than a half, 
then the possession of half was given 
to tlie patron contra tahnlan. And if 
a freedman died intestate, leaving an 
adopted son as his suns hcrcs, still tho 
pfwsession of a half was given to tho 
patron. .But tho patron was excluded 
in the natural children of a freedman, 
not only by those in Ins power at the 
time of his death, hut by those chil¬ 
dren also who liad been emancipated, 
or given in ndoxitioii, provided that 
they were instituted heii*s for any part, 
or, in cose they wore omitted, had 
demanded the po--session contra 4a- 
Itnfas, under tho pnotoriaii edict. For 
disinherited children did not ever 
exclude the patron. 


G.vi. iii. il. 


The pnetor considered it hard that a testameut, or sui heredes 
gained by adoption, or by the marriage of a wife in ntanu, 
should oxcliulo the patron. This'sfns to oxcludo him by purely 
voluntary acts of the slave. If the slave had children really 
born to him, tliat constituted a good reason why the patron 
should be excluded, and in this case the prtetor did not inter¬ 
fere. It is to bo observed that the preetor left the law as it was 
if it was a patrona, or a female child of they;ff^ro//w.v, who was 
excluded (Gai, iii. 49 ; Ulp. Reg. 29. 4) ; but by the hi.v Papiu 
Poppiva women with a certain number of children \Ncro placed 
'on a level with men.in this respect. 


c c 
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2 . Postea lego Papia ndaucta sunt 
jura patronorum qui locupletiores 
libertos habebant: cautum est enim 
ut ex bonis ejus qui sesterlium cen¬ 
tum milliuin patrimouium relicpierat, 
et pauciores qiiam ti*es liberos babe- 
bat, sive is testamento facto sive iu- 
testato mortuus erat, vh’ilis pars 
patrono deberetur. Itaque, cum unum 
quidein tilium flliainve heredem reli- 
querat bbortus, perinde pars diinidia 
debebatur patrono, ac si is sine ullo 
filio filiave testatus decessissct; cum 
vero duos duasve beredes reliquerat, 
tertia pars debebatur patrono. Si tres 
reliquerat, repellebalur patronus. 


2. But aftertrards the rights of 
patrons, who had wealthy freedmen, 
were enlarged by the lex Papia, wliich 
provides tliat he shall have one equal 
shai^e in tlve distribution of the effects 
of his freedman, whether djing testate 
or intestate, if the freedman lias left 
a patrimony of a hundred thousand 
sesterces, and fewer than three chil¬ 
dren. Thus, if a freedman possessed 
of such a fortune has left only one 
son or daughter as heir, a half is due 
to the patron, exactly as if the de¬ 
ceased had died testate, without baling 
any son or daughter. But, wlien there 
are two hen's, male or female, a third 
part only is due to the patron ; and, 
when there are three, the patron is 
wholly excluded. 


<1ax. hi. 42. 


3. Sed nostra constitutio quam pro 
omnium notione graica lingua com- 
pendioso tractatu habito coniposui- 
mus, ita hujusmodi causas defiiiivit, 
ut si qiiidem libertiis vel liborta 
minores centenariis sint, id est, minus 
centum aiirots habeant substantiara 
(sic enim legis Papiie summam in- 
terpretati sum us, ut pro radio sester- 
tiis unus aureus nomputetur) nullum 
locum habeat patronus in eorum suc- 
cessioncra, si tamen testamentum 
fecerint; si autem intestati decease- 
rint nullo liberorum relicto, tunc 
patronatus jus (quod erat ex lege Duo- 
decira Tabularum) integrum reserva- 
vit. Cum vero majores cdntenarii.s 
sint, si heredcs vel bonorura posscs- 
sores liberos habeant, sive unum sive 
plures cujuscumque sexus vcl gradus, 
ad eos successioncm parentinrn de- 
duxirous, patronis omnibus una cum 
8 uaprogenie semotis; sin autem sine 
liberis decesserint, si quidem intestati, 
ad omnem hereditatem patronos pa- 
tronasqne vocavimns. Si vero testae 
mentum quidem fecerint, patronos 
autem vel patronas prosterierint, cum 
nullos liberos huberent, vel imbentes 
eos exheredaverint, vel mater sive 
avus raatemus eos pnetcrierit, ita ut 
non possint argui inofHciusa corum 
testament a, tunc ex nostra constitu- 
tiono per hononini possessionem eon- 


3. But our constitution, published 
in a compendious form, and in the 
Gieek language, for the benefit of all 
nations, established the following 
rules. If a freedman or IVeedwonian 
are less than centenaih, i.e. when 
their fortune does not I'cach a hun¬ 
dred aarei, (the amount at which we 
estimated the sum mentioned in the 
hx Papia, counting one aureus for a 
thousand sesterces,) the imtron shall 
not be entitled to any share in the 
succession, provided the deceased has 
made a testament. But where a 
freed man or woman dies intestate, 
and without children, the right of 
patronage is maintained undimi- 
nished, and is as it formerly w'as, 
according to the law of the Twelve 
Tables. But if a freed person leave 
more than a hundred aurei, and has 
one cliild or several, whatever bo 
tbeir sex or degree, as his heirs or 
the possessors of his goods, such 
cliild or children shall succeed their 
parent to the exclusion pf every 
patron and his issue; hut if he die 
without children and intestate, we 
have called the patrons or patronesses 
to his whole inheritance. If he has 
made a testament, omitting his patron, 
and has left no children, or ha.s dis¬ 
inherited them, or if a mother or 
maternal grandfather . has omitted * 
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tra taLulas, non dimiJiam (ut antea) ‘them, so however that such testaments 
sed ^ortiam "partem bonornm liborti cannot be attacked as inofficious, then, 
consequantur, vel quod deeat eis ex according*to oui' constitution, the 
constitutione nostra repleatur, si patron shall succeed by a possession 
quando minus tertia parte bonorum contra tabulas, uot to a half as forra- 
suorum libertus vel hberta eis reli- • erly, but to the third part of the 
qucrit; ita sine onere, ut nec liberis estate of the deceased frcedman, or 
liberti libertajve ex ea parte legata sliall have any deficiency made up to 
vel fideicommissa pra^stentur, sed ad him in case the freed man or woman 
coheredes hoc onus rediindaret: mill- has left him a less shai^than a third 
tis aliis casibus a nobis in pnefata ofhisorherqslnte. But this third part 
constitutione congregatis quos neces- shall not be subject to any charge, 
sarios esso ad hujusniudi juris dispo- so much so that it shall not furnish 
sitioncm perspeximus, ut tarn patroni anything towards any legacies or 
patronieque quam liberi eonim, nec Jidricovimissa, even though given for 
non qui ex transverso latere veniunt the benefit of the children of the 
usque ad quintura gradum, ad sue- deceased; but the whole burden shall 
cossionem libertorum vocentur, sicut fall exclusively on the co-heirs of the 
ox ea constitutione inleiligcndiim est, patron. In the same constitution we 
ut si ejusdern patroni vel patroniv, vel have collected many otlier decisions 
duoriim diiaruiu pluriumve liboti sint, which vre thought necessary to settle 
qui proxiniior est ad liberti sen li- the law on the subject. Thus, pa- 
bertas vocetur succossionem, et in trons and patronesses, their children 
capita non in stirpes dividatur sue- and collateral relations, as far as the 
ci’ssio, eodcin modo et in iis qui ox fifth degree, are called to the succes- 
traiisvcrso latere veniunt servando. sion of their froedmen and freed- 
I’ene cnim oonsonaritia jura ingonui- women; as may be seen in the con- 
tatis et libertinitalis in successiouibus _sUtution itself. And, if there be 
feciruus. several children, whether of one, two, 

or more patrons or patronesses, the 
nearest in degree is called to the suc¬ 
cession of the freedman or freed- 
wonian ; and the estate is divided per 
enpifa and not per stirpes. It is the 
same with collaterals; for we have 
made the laws of succession almost 
the same os regards pemons free 
born and enfranchised slaves. 

Doing nway with all distinction of sex, and making the 
claim of the jiatrona the same ns that of the patrom/s, and 
the position of the liherta the same as that of the lihertus^ 
Justinian thus regulates the succession ah intestato: first 
come the children of the freedman, whether in his power or not, 
or even if bom before he was enfranchised; then, if he has no 
children, come the patron and his descendants; in default of 
these, the collaterals of the patron to the fifth degree. If the 
freedman has cljildren, he can make any testament he pleases ; 
if he has not, he can only make what testament he pleases 
provided his fortune is less than one hundred aurei; if it is 
more, he must leave the patron one unencumbered third, or the 
law will give this third contra tahulas. 
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4. Scd h.TC de iis libertinis hodie 
dicenda sunt, qui in civitatem Eo- 
nianam pervenerunt, cum ■ nec simt 
alii liberti, simul Dedititiis et Latinis 
sublalis ; cum Lntinorum legiliiiiiV' 
successiones nulla* pciiitus erant, qui, 
licet ut liberi vitam suam ppra”pbaiit, 
attainen ipso ultimo spirilu siinul 
aiiimam ntque libertateiu aniittebunt, 
et quasi servoruni itu bona eoriim 
jure quoduminodo poculii ex lego 
Junia manumissores dclinebant. Pos- 
tea vcro senatus-consulto Largiauo 
cautum fuerat, ut liberi mamimissoris 
non nominatim exheredati facti ex- 
traneis lieredibus eonim in bonis 
Latinorum pra'poncrentur. Quibus 
suporvenit etiam divi Trajani edictuni, 
quod cumdem liomiucm, si in\ito vel 
ignorante patrono ad civitatem venire 
ex beneficio principis festinavit, facie- 
bat vivum quidem ci^era Kornanunj, 
Latinum vero morientem. Sed nostra 
constitutione, projjtcr liujusmodi con- 
ditionum vices et alias difficultates, 
oum ip&is Tititinis etiam legem .Tuniam 
et senatus-eon sill turn La»’gianuin ct 
^ edictuni divi Trajani in piMqietnura 
delcri ceiisuimus. ut oinucs liberti 
ci\ifate llomana fruantur, ct rairabili 
modo quibusdam adjoctionibus ipsas 
Aias quiv in Laiimtatem ducebant, ad 
civitatem Eomanam capiendani trans- 
posuimus. 


4. What we have said relates in 
these days to freedmen tvho are citi¬ 
zens of llome; for there are no^ no 
others, there being no more Deiliiitii 
or Ln/'nii. And tlio Latnii never 
enjoyed any legal right of succes¬ 
sion ; for ultliougli llicy lived as 
free, yet, with their last breatli, they 
lost at once their life and liberty: 
and their goods, like those of slaves, 
were claimed by their manuiniitor, 
’ as a kind of pcailhnn, by ^h’tut) of tlie 
fex Jiiiiia yorhiuia. It was afterwards 
provided by the snuitus-cviisulliim 
Ltm/iitiiinn, that the children of a 
raanumitlor, not disinberitcMl liy name, 
should in the succession to the goods 
of a f iUtin, be preferred to any st rangers 
•whom a manumittor might institute 
bis heirs. The edict of the Emperor 
Trajan followed, by which, if a slave, 
eillier against the will or without 
the knowledge of bis patron, liad 
obtained Eonmn citizeiisliip by 
favour of the emperor, lie was re¬ 
garded as free dunng Ids life, but at 
ids death was looked on as a Latin. 
But wo, being di.ssatisfied with tho 
dilficnUies attending these changes of 
condiiion, have thought proper, by 
onr constitution, for ever to abolish 
the LtiHiii, and with them the Ar 
JiiitKi, tho hartj'ui- 

num, and the edict of Tra.ian ; so that 
all freedmen. whatever become oiti- 
• zens of Ttoraq. And wo have happily 
contrived by some additional disjio- 
sitions, that the manner of conferring 
the freedom of Latins lias now be¬ 
come the manner of conferring Ho¬ 
man citizenship. 


Gai. iii. 50 58. 03-05. 71-73; C, vii. (5. 

Latini Juniani. See Bk. i. Tit. 5. 3. 

Senalus-consiilto Larffiano. This senatus-conmltum was 
passed in the time of Claudius, and in the consulate of Lupus 
and Largiis. (Gai. iii. 63-67.) As wo might infer from the 
text, the right.s of the cliildren of the patron tp the succession 
of a Latinua Junitmus remained if they were disinherited in 
any other way than by name. 

• By the edict of Trajan the rights of the patron were, in the case 
mentioned in the text, restored at tlic death of a Laiinus exactly 
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as if the Latinus had never become a citizen by imperial re¬ 
script. (Gai. iii. 72.) ^ As to the modes in which a Latinus 
could acquire the rights of full citizenship, see note on Bk. i. 
Tit. 5. 3. 


Tit. VUI. DE ASSIGNATIONE LIBERTORUM. 


In snninia, quod ad bona libcrto- 
rum, admonendi siiinus censuisso 
senaliiin, ut quamvis ad omnes pa- 
Iroiii liberos qui ojnsdera gradiis sunt, 
a'qnaliter bona libertomm pertincant, 
taiiK'H licero paronti uni ex liberis 
assignai‘fi Iibortuni: ut post nioi’tcni 
ojiis solus is i)atronus babeatur cui 
assignatus ost, ct cotori liberi (pii ipsi 
(luoque ad oadoiu bona, nulla assig- 
natione iniorvoniontc, paril^r admit- 
torentur, nilnl juris in lis bonis lia- 
boant; sod ila dL'inum jaistijunn jus 
rrcipiuTit, si is cui assignatus e&t do- 
cossorit nullis liberis rclictis. 


Finally, with regard to the goods 
of freednxen, we must remember that 
the senate lias enacted, tliat although 
the goods of freedmen belong equally 
to all tbe children of the patron who 
are in tbe same degree, yet a parent 
may assign a freedman to any one of 
Ins children, so that,, after tbe death 
of the parent, tbe child, to whom tbe 
freedman was assigned, is alone con¬ 
sidered as his patron, and tbe other 
children, who would have heen equally 
admitted had there been no assigna¬ 
tion, are wholly excluded. Hut if the 
child to whom the assignation has 
been made, dies without issue, they 
regain their former right. 


1). xxx\ih. J. 1. • 

TJio ftcuatc cuiictcd this by tlic coiisiiltum racutioned in 


p ill’ll gf. 3. 

1 . Ncc tanlum libertuni, sed etiam 
libertam, et nun tautuiii tiho nepotive, 
sod etiam Alia' neptive assignare per- 
niittitur. 


1 . Not only a freedtnan, but a froed- 
woman may bo assigned, and not only 
to a son or grandson, but to a daugh¬ 
ter or .granddaughter. 


D. x\xviii. 4. 1, and 3. 1, 2 . 

But it was nccessaiy that tbo child or graiidcliild should be 
in tliG power of the patron. 


2. Datur aiitem lure nssignnndi 
facultas oi qui duos pluresve liberos 
in potestate babebit, ut eis quos in 
potostato babet, assignaro ei libertiim 
libortamvo liceat. Unde qiia>rebatur, 
si cum cui assignaverit postca cmanci- 
paverit, num ovanescat assignatio? 
Sed placuit cvniicscere, quod et Ju- 
liano et aliis plerisque visum est. 


2. TIio power of assigning freed 
persons is given to him who has two 
or more children in his power, and it 
is to cliildren in his power that a 
fatlicr may assign a freedman or freed- 
woman. Hence tbe question arose, 
supposing a father assigned a freed¬ 
man to bis son, and afterwards eman¬ 
cipated that son, whether the assign¬ 
ment would be destroyed. It has 
been determined that, it is destroyed ; 
such was tlie opinion of Julian and 
of most others. 
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D. xxxviii. 4. 1, nnJ 13. 1. 

The senatus-consultum did not allow the patron to give the 
freedman new heirs, but only to give a preference to particular 
heirs. If the children passed out of the power of the patron, 
they would cease to be heirs of the freedman. 


3. Nec intrrest tostamento quis as- 
signet an sino testamento, sed ctiam 
qnibuscun;i.iue vt^rbis patronis hoc 
permitlitiir facero ex ij)so senatus- 
fonsulto, quod ClaudianU teniporibus 
factum est Snillo Hufo et Osterio 
Scapula consulibus. 


3. It maizes no difference, whether 
the assignment of a freedn^an bo 
made by testament, or without a tes¬ 
tament. And patrons may make it 
in any terms whatever, by virtue of 
the senatus-consultum passed in Uie 
time of Claudian, in the consulship 
of Suillus Ilufus and Osterius Sca¬ 
pula. 


D. xxxviii. 4, 1, pr. and S. 

The date of this senataft-consuUum is given as a.d. 45. 
Just as any expression of the wishes of the patron sufficed 
to make an assignation, so any expression of a contrary wisJi 
suflSced to revoke it. (D, xxxviii. 4. 1. 4.) 


Tit. IX. DE B(9NORUM POSSESSIONIBUS. 


Jus bonorum possesslonis intro- 
ductum e-it a prictore, eraendandi 
veteris juris gi'atia. Nec solum in 
intestatorum hereditatihus vetus jus 
CO modo pr.a^tor ernendavit, sicut 
supra dictum est, sed in eorum qno- 
que’qui tostamento facto decesserint; 
nam si ahenus posturnus heres fuerit 
institutus, quamvis hereditatcm jure 
civili adire non potorat, cum insti- 
tutio non valebat, honorario tamen 
jure bonorum possessor cfliciebatur, 
videlicet cum a praitore adjuvabatur: 
sed et is a nostra constitutione hodie 
recte heres instituitiu^ quasi et jure 
civili non incognitus. 


I’lic system of hniionim possi-ssiom-t. 
was introduced by tlie pnetors as an 
amemlment of the ancient law, not 
only with regard to the inheritances 
of intestates, as wo have said above, 
but of those also who die aftor mak¬ 
ing a testament. For if a posthu¬ 
mous stranger were institutisl heir, 
although he could not enter upon 
the inlieritnnco by the civd law, in 
asmuch as Ins institution would not 
he v.alid, yet by the prn*torinn law he 
might be made the possessor of tlio 
goods, because he received the assist- 
ance of the praetor. Such a person 
may now, by our constitution, he 
legally instituted heir as being no 
longer unrecognized by the civil law. 


Gai. ii. 242; D. i. 1. 71; D. xxxviii. 6. 1. 

The Jus civile knew of no other modo of succession than 
that of those who were strictly heredes. The prmtor intro¬ 
duced a new mode, that by giving possession of the goods. 
This was, in its origin, jnerely the placing the heir under the 
civil law in possession of the hereditas in case this possession 
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was withheld ; and then the preetor being, thus called on to 
admit to the possession, in process of time regulated this ad¬ 
mission by the feeling of natural justice which it was part of his 
province to entertain, and admitted, in many cases, those whose 
blood gave a claim, in preference to those whom the course of 
the civil law marked out. He did not, indeed, admit any one 
whom the law expressly rejected; for the preetor could not 
• openly violate the law; but when the law was silent, the preetojr 
took advantage of this silence to admit persons whom the law 
passed over, (D. xxxvii. 1. 18. 1.) He never gave \hQ‘ domi¬ 
nium Quiritarium in any of the goods of the inheritance, but 
only the dominium honitarium (see IntVod. sec. 62), i. e. he 
made all that constituted the inheritance a part of the goods 
(“ in bonis”) of the person to whom he gave the possession. 


1. Aliqnamlo tamen neque cmen- 
clandi riequc impngnaadi veteris jiiris, 
sed iiiagis condniiandi gratia pollice- 
tur bonoiinn possessionem ; nam illis 
quoqno qiii recto facto testamento 
liercdcs lustituti sunt, dat secundum 
tabulas bonorura possessionem. Item 
nb intestato suos heredes et ngnutos 
ad bonorum possessionem vocat; sed 
ft remota quoquo bonorum posscs- 
sione, ad eps pertinet hcreditas jure 
civili. 


1. But tho pra-tor sometimes be¬ 
stows tbo possession of goods with 
a wish not to amend or impugn the 
bid law, but to confirm it, for he gives 
possession secundum tabulas to those 
who ore apiiointed heirs by regjilar 
testament, lie also calls sui heredes 
and aynati to the possession of the 
goods of intestates, and yet the in.^ 
heritance would be tlieir own by tlie 
civil law, although the praitor did not 
Interpose his authority. 


Oai.. iii. 34; 1). xxxvii. 1. 0. 1. 

The person to whom the prjstor gave the bonorum possessio 
could make use of the interdict (see Introd, scfc. 107) begin¬ 
ning with tho words “ Quorum bonorum;” and as this was the 
readiest way of procuring tho prtBtar’s aid in being placed in 
possession, the heir might be glad to adopt it, though the 
possessio bonorum did not give him, as it did others, a title to 
succeed, which he would not otherwise have had. 


2. Qiios autem prretpr solus vocat 
nd hereditateni, hcredos quidem Jpso 
juro non fiunt, nam piwtor horedem 
facero non potest: per logcm enim 
tan turn vel sirailom juris constitu- 
tionem heredes Hunt, veluti per sena- 
tus-consulta et constitutioncs princi- 
pales; sod cum eis prictor dat bo¬ 
norum possessionem, loco heredum 
constituuntur et vocantur bonorum 
possessores. Adhuo autem et alios 
complurcs gradus prador fecit in 
bononira possossionibus dandis, dum 
id ogebat ne quis sine successore 


2. But those whom the pra-tor 
alone calls to> an inheritance, do not 
in law become heirs, inasmuch as 
tho preetor cannot make an heir, for 
heirs are made only by law, or by 
what has the" effect of a law, as a 
senatus-coHsultum^ or an imperial con¬ 
stitution. But when tlie prmtor gives 
any persons the possession of goods, 
Uiey staud in the place of heirs, and 
oi'e called the possessors of the goods. 
The praetors have als.' devised many 
other orders of persons to whom tlio , 
possession of goods may be granted, 
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moreretiir; nam nngn»tissiniis fmibns from n wish to ensutlB thnt no man 
constilutum per legem Pnodeeim ^liouhl die without a successor. In 
Tabiilarum jus percipiondarum liere- slioj t, the right of succeeding to in- 
ditatum piwtor ex bono ot ivquo dila- lieritaiioes, wbicli was conlined within 
tavit. veiy narrow limits by the laws of iho 

Twehe Tables, has been extended 
bj- the pra'tors in conformity to the 
principles of justice and equity, 

(lAt. iii. 18. a5. 

3. Sunt autom bonorum posses- 3. The testamentary possessions 
siones ex testamento quidem h.e: f>f goods are these. First, tliat which 
imma, quio pra tenti'i libcris datiir, is given to cliil»lrcn passed over in 
vocatui'que contra liibulas ; secimda, the testament; tliis is called contra 
quant nnmibiis jure sciiplis lieredi- tohulns. Secondly, that whieh the 
hus pnvtor polheetur, iiieo<iue Mica- pra tor promises to all those logiilly 
tur vecundum tabulas. F.t ctim de instituted heiis, and is tberefore 
testameutis iirius locnttH est, ad in- ciilbd po.siessio scnnidum tohnlns. 
testates transilnm fecit: et piinio After liaviiig spoben of tbi‘se, b<‘ 
loco suis heredibus, ct hs qni ex pusses on to mtesiacies: and first 
edicto pnetoris inter sues coTinuine- ho gives tin? imssu.ssion of goods, 
rantur, dat bonorum possessionem' called mute hhen, to tbe /n retes, 
qua' vocatur unde liberi; secuiido or to tliose who b) tbe pva torian 
legi^imis heredibus ; terlio decern edict are numbered among Ibo sni 
per-sonis quas extranco manuTiiissori hcrcihs; secondly, to tbe legal beiis ; 
pro ferebat. Sunt autem liecem per- thirdly, to the ten persons who wore 
some ha': pater mater, avus avia tarn preferred to a patron, if a stranger; 
paterni qnam inaterni; item lilins and these ten persons were, n father; 
tilia, nepos neptis lam ex filio quam a mother; a grandfather or grand- 
cx filiii; fratcr sorfir, sive consan- mother, paternal or maternal; a son; 
gninei sunt si\e uterini. (Quarto cog- a daughter; a grandson or grand- 
natis pi'iiximis, qiiinto turn quem ex daughter, as well by a daughter as by 
familia, sexto pati'ono et patiomn a son ; a bruLbor or sister, either eon- 
libotisqno corum et parenlibus, sep- sanguine.or uterine. 'J'lien, fourthly, 
tinio \iro ct uxori, octavo cogiiatis he gave the possession of goods to 
manumi-isoiis. the nearest coipinti; flftiily, “/imi 

^ qncm rr familin," to the nearest 

member of the family of the patron ; 
sixthly, to the patron or patroness, 
and to their children and parents ; 
seventhly, to a husband and wife ; 
eighthly, to the (w/nnii of the manu- 
mittor. 

Gai. iii. 20, 27. 30; D. xxxviii. 0. J. 

The various kinds of possessions of goods may bo divided 
according as they were tcstamcnttiry (tw testamvtito) or ah 
tiitsatcito. XJndei tbe first bead come tlio two kinds called 
contra tahulas and secundum tabulas. 

1 . The possrssio contra tahalas was given, as it is said in 
the text, td cbildreu passed over in tbe testament. It was not 
given against tbe testament of women, as they had po sui 
hcredes. (D. xxxvii. 4. 4. 2.) 

2. Tbe jtossessio secundum tabulas was given not only when 
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the testamemwas in due form and valid, but also when it would 
have had no otfect according to the civil law. The praetor gave 
the possession though the testament was defective in form, as, 
for instance, if it contained no familim mancipatio or nuncu¬ 
pation. (Ulp. Jlc'//. 2B. 6. See Bk. ii. Tit. 10.) The pnetor, 
again, only required that the testatqr should have been capable 
of making a testament^t the time he made it and at his death, 
without regard to tlie intermediate time. (See Bk. ii. Tit. 10; 
D. xxxvii. 11. 1. 8.) He permitted the institution of the 
posthumous child of a stranger (see Bk. ii. 13), and would, in 
cases where a gift was conditional, place the heir or legatee in 
poss(;ssion of the goods while the condition was pending, and 
j’einove liim if the condition was not fulfilled. (D. xxxvii. 
11.5.) . . .- 

The ppsscssio accubdum tahuhis was not given until after 
that contra tahnias, that is, not until it w^as ascertained tliere 
were no clhldren passed over, or that they had made no claim 
within the time fixed by law. (D. xxxvii. 11.2.) 

If there was no testament, the prmtor gave the possession 
under one of the following heads: Unde liberi—Unde Icyi- 
titni—Unde dace in jierHoiuc—Unde coynati—Tnni queni e:v 
fain ilia—Unde liberi pairoiii pat ronrcqne et parentes eortmi 
— Unde eir et u,ror—Unde coynati niannnti.sf<oriN. 

TJK’.se are given in tlie Icxt in the order in which they 
occurred in the edict; and those beginning with unde arc in 
that form, by a contraction for ea jiarn edicti unde liberi 
rocantur : unde leyitimi rocanliir, &c. 

Four only have reference to the succession of persons of free 
birth : Unde liberi, unde leyitimi, unde coynati, unde vir et 
uxor. The other four are only applicable to freedmen. 

1. ’Uoo'pos.scsaio unde libeli was given to the sui heredes, 
and those called with them. 

2. That leyitimi was given to all those who would be the 

licirs of the deceased by law, that is, to those summoned to the 
succession by the law of the Twelve Tables, and those placed 
in the same rank by subsequent legislation. quern ei 

heredem esse oporteret, •si intestatus mortuus esset. (D. 
xxxviii. 7. 1.) It included the sui heredes, if they did not 
apply within the time prescribed to them as sui heredes, the 
aynati, those placed by the constitutions in the rank of aynati, 
the motlier under the senatus-cdnsuUum TerUillianum, the 
children under the senatus-consullum Orphitianum, and the 
patron and his children as \\\o heredes leyitimi of their libertus. 

3. That unde decernpersonm was given to the ten persons 
mentioned in the text in preference to a stranger who might 
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have emancipated a free person, after having acqftrcd liim in 
mancipio for the purpose of the fictitious sale necessary to 
emancipation. This emancipation made the emaheipator the 
patron, and gave him rights of succession, which tlie prastor 
postponed by the edict. 

4. possessio unde cognati created a now class of persons 
interested in the succession by tics of^blood which gave no 
claim except under the edict. The ani heredes and legitimi, if 
they had omitted to come in within the time prescribed to them, 
might come in as cognati. 

6. The posHcssio turn quern ex familia was given to the 
nearest member of the family of the patron, in default of the 
mi heredes taking under the unde legilimi. The words are 
an abridgment of part of the edict, “ turn quern e.v fantilia 
patroni proximum ojmrtehit, vocaho!* For the two first 
words is read sometimes tanquain^ sometimes turn qua; but 
turn quern is much the most intelligible reading. 

6. The possessio unde liheripatronipatronieque el parentes 
eoruni was given to the descendants of the patron, whetlicr they 
had been in the power of the patron or not, and to the ascend- 
auts, whetfier the patron had been in their power or not—thus 
going a step beyond the last-mentioned possession, which was 
only given to a person in the family of the patron. This is as 
probable an account as any of the use of this and the last 
possessio : but so little is known respecting them, that we can¬ 
not be certain how they were applied. 

7. The possessio unde vir et uxor gave husband and wife 
reciprocal rights of succession. The only mode in which one 
married, person succeeded by the jus civile to the goods of 
another was when the wife passed into the power of her hus¬ 
band by in manum conventio. 

8. ll\\n possessio unde cognati manumissoris was given to 
all the blood relations of the patron. In the possession given 
exclusively with reference to the goods of freedmen, it was the 
same as with those given alike of the goods of free persons and 
of freedmen; any one who might have applied.for an earlier 
possession might, if he failed to do* so within the prescribed 
time, apply for a later possession, in the terms of which he was 
included. Thus the quern proximum might apply as for the 
possessio unde liheri patroni^ &c., and both he and one of tho 
liberipatroni might have applied for that unde cognati manu¬ 
missoris. 

If there was no one to whom possession of goods could bo 
^ven, the right to the goods devolved to the people, i, e. in tlio 
tinies of the emperors, to the Jiscus, i^Si nemo sit, ad quem 
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honorum poesessio pertinere possit, aut sit quidem^ sed jus 
suHm omiserit, populo bona deferuntur ex lege Julia cadu- 
caria.) (Ulp. Reg. 28. 7.) 


4. Sed eas quidem prastoria intro- 
duxit jurisdictio. A nobis tamen nihil 
iiicuriosum pra'termissum est; sed 
nostris constilutionibus omnia cor- 
rigenles, contra tabnlas quidem et 
secundum tabu I as bonorum possea- 
sioncs aduiisimus, iitpote necessarias 
constitutas, nec non ab iiitcstato unde 
libeii et mule legitinii bonorum pos- 
sossionos. Qura autem in pniitoris 
edicto quinto loco posita fuerat, id 
est unde decern personae, earn pio 
proposito et compendioso serraone 
supervacuam ostcndiraua. Cura cnim 
prti'fata bonorum possessio decern 
personas pra'ponebat extranco manu- 
missori, nostro, constitutio quam do 
eniancipatione liberorum fecimiis, om¬ 
nibus parentibus eisdemquc manu- 
missoribus contracta flducia manu- 
mibsionem facero dedit, ut ipsa 
manumissio corum hoc in se huboat 
pi'ivilegium, et snpcrvacua flat supra- 
dicta bonorum possessio. Sublata 
igitur pnefata quinta bonorum pos- 
sessione, in gradum ejus seitam 
antca bonorum possessionem in- 
duximus, et quintam fccimus quam 
pra’tor proximis cognatis pollicetur. 


5. Cumquo antea fuerat septimo 
loco bonorunj possessio turn quem ex 
familin, et octavo unde libcri patroni 
patrona-que et parentos eorura, 
utraniquo per coiistitutionem nos- 
tram quam de jure patronatus feci- 
mus, penitus vacuavimus. Cum enim 
ad similitudinem succcssionis in- 
gcnuoriiin, libertinorum successiones 
posuimus, quas usque ad qiiintum 
tantummodo gradum coarctavimus, 
ut sit aliqua inter ingenuoa et liber- 
tinos differentia, sufilcit eis tam con¬ 
tra tabulas bonorum possessio quara 
unde legitimi et unde cognati, ex qni- 
bua possunt sua jura vindicare, omni 
scrupulositato et inoxtricabili errore 


4. Such are the possesions of 
goods introduced by the proctor's 
authority. We oiirselves, who have 
passed over nothing negligently, but 
have wished to amend everything, 
have admitted by our constitutions 
as indispensably necessary, the pos¬ 
session of goods contra tabulas and 
secundum tabulas, and also the pos¬ 
sessions ab intestato, called unde liberi 
and unde le.jitimi; but with a land 
intention, and in a few words, we 
have shown, that the possession 
called unde dccem persona!, which held 
the fifth place in the prtetor’s edict, 
was superfluous; for ten kinds of 
persons were therein preferred to a 
patron if a stranger; but by our 
constitution on the subject of the 
emancipation of children, parents 
tliem selves are the manumittoi'S^of 
their children, as if under a fiduciary 
contract, which has now become an 
understood part of the manumission, 
so that this privilege belongs neces¬ 
sarily to the manumission they go 
through, and the possession unde 
decern personce is now useless. We 
have suppressed it tlierefore, and, 
putting the sixth in its place, have 
now made that the fifth, by which 
the prsetor gives the succession to 
the nearest cognati. 

5. As to the possession turn,quem 
ex familia, formerly in the seventh 
place, and the possession t(nde liberi 
patroni patromeque, et parentes eorum, 
in the eighth, wa have now annulled 
tliem both by our constitution con¬ 
cerning the right of patronage. And 
having made the successions of liber- 
tini like those of ingenui, except that 
we have limited the former to the fifth 
degree, so that tliere may still remain 
some diflforence between them, wo 
think, that the possessions contra 
tabulas, unde legitimi, and unde cog¬ 
nati may suffice for the ingenui to 
vindicate theic rights; all the subtle 
and intricate niceties of those two 
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i'^tarum dtiarum bonorunx posses- ]v.ind.s of possessions, Itnn quern cx 

sionum re.soluto. fumiha and unde jxdroni, being done 

away witli. 

6. Aliam vero bonomm posses- 0. The other possession of goods, 

sionem cpiie xmde vir et u\or appella- called vir <t ucor, Avhich hold the 

tnr, et nouo loco inter ^ollM•es bono- ninth place among the ancient pos- 

rum pos.se3siones posita Iiier.at, ot in sessions, we have preserved in full 

sito vigorc servavimus, et altiore loco, foi’ce, and have given it a higher i»hice, 

id est sexto, earn posuiraus : deciuia namely, the sixth. The tenth of the 

veteri bonomm po.ssossione, <piio orat ancient possessions, called nude coq- 

unde cognati manuinissoris, propter imti niannniissorh,]\a,sheen deservotWy 

oansas enarratas merito sublata, ut abolislied for reasons already given ; 

sex tantummodo bonomm posses- and there now, therefore, remain in 

siones ordinaria' permaneant suo force only six ordinai'y possessions of 

vigore pollontes. goods. 

7. Soptiraa eas secuta, quam op- 7. To lliese a seventh possession 

tima ratione prsetores introduxorunt: lias been added, which the pra'toi's 

novissime enim promittitur eclicto iis have most properly introduced. For 

etiam bonomm pos^essio, qnibus nt by the last disposition of the edict, 

detnr, lege vel sciiatus-consuUo vid po■)S.‘s^ion of gooils is promised to 

constitiitione coniprehcnsiim est. all tlioso to whom it is given by any 

Qnam neque bonomm posscssionibus law, senfilus-eonsultnm^oi constitution, 
qufle ab intestato veniunt, neque lia The prador has not po.sitively iiuin 
quit! ex testamento sunt, pra>tor sta- bered this possession of goods either 

hili jure conniiincravit; sed quasi with the possessions of the goods of 

iil#mnm et e.vtranidinarium anvi- intestates, or of persons who have 
lium, prout res exigit, accommodavit, made a testament; hut has gixen it, 
scilicet iis qui ex legihiis, senatus- according to the exigence of tlie case, 
consultis constitutionihiisve princi- as the last and extraordinary resource 
pmu ex novo jure, vel ex testamento of those who are called to the siiccos- 
vel ab intestato, veniunt. sions of intiMtafes, or under a testa¬ 

ment hy,any particular law, snin/tis- 
consiilliim, or, hi later limes, by an 
imperial constitution. 

D. xxxviii. 14. 1, pr. and 2. 

The difference between the poanensio quihiis iil detitr, hu/e 
vel senatus-comulto vel constitutiouc comprehensum est, or, 
ns it was sometimes called, t\\(7possessio turn quihus ex ler/ihus 
(Theoph. Paraphr.), and the possessio unde leqilimi, was, 
that the first was given when the law, &c., expressly declared 
that the possession of goods was to be given; the latter when 
the law, &c., gave the hereditas, and the prretor gave the pojt- 
sessio. It was, for instance, hy means of the possession uii ex 
leffihufty that the patron took concurrently with the children of 
the lihertus, hy virtue of the lex Papia Poppma. 

8.^ Cura igitur plures species sue- 8. The printor, having thus intro- 
oessionnm pru'tor introduxisset, eas- duced and an'anged in order many 
que per ordinem disposuisset, et in kinds of succc.ssions, and as persons 
unaquaque specie successionis sirpc in different degrees of relationship 
plttres extent dispari gradu personm; are often found in the same place with 
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Tie actioncs credirorurn difforrentur, regard "to the succession, thought fit 
so<l liaherent <iuos coiivenireut, et ne to limit a certain time for demanding 
facile in possessionem bonornni de- the possession of goods, tliat the 
functi mitterentur, et eo modo sibi actions of creditors might not be 
consulercnt, idco pelendiu boiioruin delayed, but tljere might be a proper 
possession! certiim tonipus prirlinivit. person againsfwhom to bring them, 
Liberis itaque et pareMlibus tarn na- and that the creditors might not pos- 
turalibiis qiiam adoptivis in petenda sess themselves of the effects of the 
bonornni possessiouo nnni .spatium, deceased too easily, and consult solely 
ceteris centum dioiiim dedit. tboir own advantage ; the pr.etor 

therefore fixed a certain time within 
wbieli tlie possession of the goods 
was to be demanded, if at all. To 
parents and cliildrcii, whether natu¬ 
ral or adopted, he allowed one j'car, 
within which they must cither accept 
or refuse the possession. To all 
other persons, agnuti or cognuti, ho 
allows only a hundred daya. 

1>. wwui, 0. ], pr. and 12. 

• • 

'Uhe spdcies s//dccssio?ium correspond to tho difrercnt 
.sdsstoties. 

!). Et si infra hoc tempus aliquis ' !h And if any person entitled do 
hniionim possessionem non petieiit, not claim posses-^ion within the time 

ejnsdoia gi'adus porsonis accroscit; limited, Ins right of possession ac- 

vel si nemo sit deiuceps, ceteris bo- ernes first to those in tJie same de- 

noriim possessionem perinde ex sue- greo watli liimself; and if there he 

ccsseiio edicto polliceliir, nc si is qui none, the pru'tor, by tlie successory 

pra-cedehat ex co numcro non csset. edict, gives tho jpossession to tlio 

Si qnis itaque delatam sihi honorum ngxt degree, exactly as if he who pre- 

pobsessiononirppudiavcrit,non quons- ceded had no claim at all. If a man 

quo tempus honorum possession! refuse the possession of goods when 

prn’fiiiitum exoesserit, expectatnr; it is open to him, there is no neces- 

sed statim ceteri ex codem edieto ad • sity to wait until the lime limited is 
mittuntuv. In petenda autem hono- expired, but the next in succession 
rum possessione dies utiles singuli are instantly admitted under tho same 
coiislilenintur. edict. In reckoning the time allowed 

for applications for tho possession 
of goods, we only count those days 
which are utiles. 

D, xxxvii. 1. 0. 9 ; T). xxxvii. 1 4. 5; II. xxxviii. 0. 1. 0. 8. 10; 

P. xxxviii. ir>. 2. 

• 

It). Sod hc«o anteriores princiiies 10. Former emperors have wisely 
et huie catisiv providerunt, no qui.s provided that no person need trouble 
pro petenda honorum posscssioiie cu- liimself to make an express demand 
rot; sed quocuinqne niodo, si admit- of the possession of goods; for, if he 
teutis earn indicium intra statuta has in any manner signified within 
tarneli tempora ostenderit, plenum the appointed time his wish to accept 
liabeat earurn boneficinm. the succession, ho slutll enjoy tlie full 

benefit of it. 

(!. vi. 0. 8, 9. 

Only those dies were considered utiles whioli tt'ere subse- 
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(|uent to the person entitled to the possession being aware of 
his right, and which were not days on which magistrates did 
not transact business {dies nefasti). Demand of possession 
was to be made before a magistrate, that is, before the preetor 
in the city, and the in the province ; for the possession 

did not devolve, like the hereditas^ by course of law, but 
had to be expressly asked for within a prescribed time. A 
particular' formality in the terms of the demand was held 
necessary, the applicant having to say, “ da mihi hanc 
honorum possessionem" (Theopii. Paraphr.)^ until a con¬ 
stitution of the Emperor Constantius (C. vi. 9. 9) permitted 
the application to be made in any terms, and before any 
magistrate, and ^another constitution excused those whom 
ignorance of what was the proper course. Or whom absence 
prevented from making an application. (Cod. C. 9. 8.) In 
^e time of Justinian there was no application before a magis¬ 
trate ; any act that manifested the wish to have the possession 
was enough. 

Sometimes the possession of goodawas said to be given sine 
re. (Gal. iii. 35 ; Ulp. Reff. 28.13.) The possession might 
be claimed, in many cases, by persons who were entitled to 
•enter on the inheritance as heirs under the civil law. If these 
persons entered on the inheritance without demanding posses¬ 
sion of the goods, the right to this possession devolved, at the 
expiration of the time in which they might have claimed it, to 
the next class entitled to it. , Dut if the person standing next 
in the order of priEtorian succession demanded the possession 
in such a case, he received it, but only sine re, i. c. he was 
placed in the legal positioit of possessor of the goods, but did 
not really have any share in those goods which formed the 
inheritance of the heir under the eivil law. 


As we have now finished the subject of successions intes- 
tato, as treated of in the Institutes, and seen the system pre¬ 
vailing when the Institutes were, published, this is the most 
natural place to “notice briefly the complete change introduced 
by the 118th and 127th Novels, which were issued respectively 
in the years 543 and 547. By this sweeping change, the dif¬ 
ference between the possessio, honorum and the hereditas, and 
that between agnati and edgnati, was entirely suppressed, and 
three orders ^f succession were created; the first, that of de¬ 
scendants ; the second, that of ascendants; the third, that of 
collaterals. (I.) The descendants succeeded, whether emanci¬ 
pated or not,' and whether adoptive or natural, to the exclusion 
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of all other relations, and without distinction of sex or degree.- 
When they were in the first degree, they shared the inheritance 
per capita ; when in the second, they shared it per stirpes. 
(2.) If there were no descendants, the succession belonged to 
the ascendants, except that, when there were brothers or sisters 
of the whole blood, the ascendants sliared the inheritance with 
them, each person who had a claim to .succeed taking an equal 
share. When there were no such brothers or sisters, the nearest 
ascendant took, excluding the more remote; if two or more 
ascendants of the same degree were not in the same line, that 
is, were partly in the paternal, partly in the maternal lino, then 
the ascendants of one line took one-half, and the ascendants of 
the other took the other half, although there might be more of 
the same degree in one line than in the other. (3.) If there 
were no ascendants, then came, first, brothers and sisters of the 
whole blood, then brothers and sisters of the half blood, no dia* 
tinction being made between consanguinei, cb, and uterini^ te. 
The children of a deceased brother or sister were allowed to 
represent their deceased parent, and to receive the share that 
parents would have received; but the grandchildren of a brother 
or sister were not allowed to represent their grandfather or 
grandmother. If there were no brothers and sisters, or children 
of brothers and sisters, the nearest relation, in whatever degree, 
succeeded; if there were several in the same degree, they shared 
the inheritance capita. 


Tit. X. DE ACQUISITIONE PER ARROGATIONEM. 


Est et alterius generis per univer- 
Hitntem successio, quin neque lege 
Duodecim Tabulamm, neque pra^toris 
odicto, sed eo jure quod consensu 
rcceptum est, introducta est. 


There is also another kind of uni¬ 
versal succession, introduced neither 
by the law of the Twelve. Tables, nor 
by the edict of the prtetor, but by 
the law wdiich rests on general con¬ 
sent. 


Gai. iii. 82. 

We now pass to other modes of acquiring per imiversitatem. 
And the first is that of arrogation. 

1. Ecce enim, cum paterfatnilias 1. For if the father of a family 
sese in arrogationem dat, onincs res gives himself in arrogation, hi^ pro- 
ejus corporales et incorporales, qua?- perty corporeal or mcprporeal, and 
que ei debitie sunt, arrogatori antea. the .debts due to hi^, were formerly 
quidem pleno jure ’ acquirebantur, -acquired in ^full ownership by the 
exceptis iis qutn per capitis deminu- arrogator, with^be.eJtception only of 
tionem pereunt, qualessunt operarum those things which wer.' extinguished 
obligatiohes e)i jus agnationis. Usus by the ca^Uis deminuiio, as the obli- 
etenira et usnsfructus licet his antea Ration- of services arid t.bo rights of 

r> » 
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connumerabantur, attamen capitis agnation. Formerly, use and usufruct 
deminutione minima eos tolli nostiu were numbered among these, but one 
probibuit constitutio, of our constitutions prevents their 

extinction by the minima dcminulio. 

• Gai. hi. 8‘>, 83; C. hi. 33. 10, pv. and 1, 2. 

Gains remarks that the property of the wife who passed in 
mamim oiri was acquired by her husband exactly as fully as 
that of the paterfamilias was by the person who arrogated him. 
Everything belonging to them passed, to the husband or arro- 
gator, except only those things which were ipso facto destroyed 
by tlie change of status, as, for example, the services* due 
from the freedman to the patron, operarum ohligatinnes, w'ero 
due to him personally, and wore no longer due if the patron 
passed into the power of another. The ties of agnation w'ere 
also lost by the change of status, as the person arrogated 
passed out of his civil family. 


2. Nunc .intdra nos eamdoni acqui- 
sitioncni qnic per arrogationem liebat, 
coai'ctavinius ad siinililudinem natu- 
raliiim parentium ; niijil otenim alind, 
nisi tantuinmodo iisusfructus, tarn 
riaturahbus patiibiis qiiam adoptivis 
per liliosfarnilias acquiritur in iis re- 
bu.s qua) exLrinsecus filiis obveniunt, 
dominio eis integro servato. Mortuo 
autem filio arrogate in adoptiva fami- 
lia, etiam dominium ejua ad arroga- 
torem pertransit, nisi .supersint alitc 
personn3 qiia^ cx cunatitutione nostra 
patrera, in iis qua; acquiri non pos- 
suut, emtecedunt. 


2. .At the present day acquisitions 
by arrogation arc restrained within 
the same limits as acquisitions by 
natural parents. Neither natural no* 
ado2)tive ^^aronts noAV acquire any¬ 
thing but the usufruct of those things 
which come to their children from 
any extraneous source, the children 
still retaining the dominium. But, 
if an arrogated son die in his adoj;- 
tivo family, then the jiroperty also 
will pass to the airogator, provided 
there exist none of tliosc persons 
who, by our constitution, are pre¬ 
ferred to tlie father in tlie succession 
of those things, which cannot bo ac¬ 
quired for him. 


C. vi. 61. 0; C. vi. .'59. 11. 

See Bk. ii. Tit. 9. 1. 


3. Sed ex diverse, pro eo quod is 
debuit qui se in adoptioqem dedit, 
ipso qtlidem jure arrogator non tene- 
tur, sed nomine filii convenietur; et 
si noluerit eura defendere, perraitti- 
tur creditoribus per competentes nos¬ 
tros magistratus bona qua* ejus cum 
usufructu futura fuissent, si se alieno 
juri non subjecisset, possidero et legi- 
titfJO modo ea dwponere. 


3. On the other hand, an arrogator 
is not directly bound to satisfy the 
debts of his adopted son, but he may 
be sued in his son’s name ; and if Im 
refuse to answer for his son, then the 
creditors'may, by order of the proper 
magistrates, seize upon and sell in 
the manner prescribed by law those 
goods, of which the usufruct, as well 
as the property, would have been in 
the debtor,'if he had not .made him¬ 
self subject to the power of another. 


Gai. iii. 84. 
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The arrogator succeeded to all the rights of action for debt 
which the person arrogated had, but not to the debts. For the 
arrogator was in the position of. a father, who was not bound 
by the obligations of a sou. But the property of the arrogated 
eon was held answerable for the debts, and the prastor gave the 
creditors a utilia actio against the son, in whose name the 
arrogator was thus sued. 


Tit. Xr. DE EO CUI LIBERTATIS CAUSA BONA 

ADDICUNTUR. 


Accessit T10VII9 casus succcssionis 
ox constitutione divi Marci : nam si 
ii qui libertatem acceperunt a domino 
in testamonto ex quo non aditur lie- 
reditas, vclint bona sibi addici 'liber- 
tatum conservandarura causa, audi- 
untur. 


A new species of succession has. 
been added by the constitution of the 
Emperor Marcus Aurelius. For, if 
those slaves, to whom freedom has 
heen given by the testament of their 
master, under which testament no 
one will accept the inheritance, wish 
that the property should bo adjudged 
to them, in order that effect may be 
given to tlie disposition for their 
enfranchisement, their request is 
granted. 


I), xl. 4. 50, pr. and 1. 

If no hrres ex testamento accepted the inheritance, it de¬ 
volved to the heredes ah iatestato, and no hcrcs ah intestato 
accepted it, it devolved to the Jiacua ; if the Jiscus would not 
accept it, the creditors could have the goods of the deceased 
sold for their benefit. But if the deceased had by testament or 
codicil given freedom to any slaves, then, after the inheritance 
had been successively rejected by the heredes ex testamento^ 
the heredes ah intestato, and the Jiscus, application might he 
made to have the goods given up to the applicant instead of 
being sold by the creditors, the applicant undertaking to 
enfranchise the slaves, and to satisfy the creditors. If the 
inheritance was accepted by tiny heir, or jf there were no slaves 
to whom the deceased had left their liberty^ then this addictio 
could not take place. 

Gaius makes no mention of tlus mode of acquisition. 
universitatem, a circumstance used to fix his date, as showing 
that he wrote before the time when Marcus Aurelius issued the 
rescript contained in the next paragraph. 

1. Et ita divi Marci rescripto ad 1. Such is the effoct of a rescript 
Pqpilium Rufum continotur. Verba addressed by the Emji^ror Marcus to 
reacripti ita se habent: “ Si Virginio Pompilius Rufus, in the following 

D D S' 
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Valenti, qui tostamcnto suo liberta- 
tem quibusdam adscripsit, nemine 
successore ab intestato existcntc, in 
ea causa bona ejus esse ctcperunt nt 
vcniri debeant, is cujus de ea re notio 
est, aditus rationem dcsidorii tui ba- 
bebit: ut libertaturn, lam earuni qinn 
directo quam earum qufp per speciem 
fldeicommissi relictic sunt, Uieiidanun 
gratia addicantur tibi, si idonee cre- 
ditoribus caveiis de solido quod cui- 
que debetur solvendo. Et ii quidom 
quibus directa bbertna data est, per 

inde liberi erunt ac si hereditas adita 

« 

cssot; li autem quos beres raanu- 
mittere rogatiis est, a te libevtatem 
consequontur •. ita ut, si nou alia con- 
ditione \elis bona tibi addici, quam 
ut etiam qui dirocto libertatein acce- 
perunt, tui liberii fiant; nam liuic 
etiam voluntati tine, si ii quorum do 
statu agitur cousentiant, auctoritatem 
nostrum acconimodamus. bit no 
hujns rcscriptiouis nostra^ emolnmen- 
tinn alia ratione irrittiin fiat, si fisciis 
bona agnosccre voluerit, et ii qui re¬ 
bus nostris attendunt, scient com- 
tpodo pecuniario pra'fcrondam hber- 
tatis cansam, et ita bona cogenda ut 
libcrtas lis salva sit, qui cum adipisci 
potucrunt si licreditas ex tcstamento 
adita esset." 


terms : “ If tbe estate of Virginias 
Valcns, who by testament has given 
tbeir freedom to certain slaves, must 
necessarily be sold, there being no 
successor ah iutf'stnto, then tbe inn- 
gistratt^ who lias tbe cognizance of 
the affair «bnll upon application at¬ 
tend to your request, tliat, for tbe 
sake of preserving tbe liberty of those 
to whom it was given, either directly 
or by a Jiiii'iconntiissumf the estate of 
the deceased may be adjudged to j'oii, 
on condition.that jou give good se¬ 
curity to tlie creditors that tbeir 
claims shall be satisfied in full. And 
all tliose, to whom freedom was 
given directly, shall then become 
fret, exactly as if the inheritance liad 
been entered upon ; but those whom 
the heir was ordered to manumit 
shall obtain their freedom from jou 
only. However, if you do not wish 
that the goods of the deceased should 
be adjudged to yon on any other con¬ 
dition than that those slaves also 
who received tbeir liberty directly by 
testament shall become your freed- 
nien, and if those who are to receive 
tlioir freodom agree to this, ue arc 
^villing that your wislies in this re¬ 
spect shall be complied with. And, 
lest you should lose tlie benefit of 
this our rescript in another way, 
namely by the property being seized 
on behalf of the imperial tri'asury, 
be'It known to the officers of onr 
revenue, that tbe gift of liberty is to 
be attended to more tlian our pecu¬ 
niary advantage; and seizure shall 
be made of the property in such n 
way as to preserve the freedom of 
those who would have been in a sitna« 
tion to obtain it, had the inheritance 
been entered on under the testa¬ 
ment.” 


D. xl. 5. 2, and 4. 8. 11, 12. 17. 

By a constitution of Gordian, it was declared that the rescript 
of Marcus Aurelius extoudod to cases in wImcIi a stranger, and 
not one of the slaves of tlio deceased, applied for tlio addiction. 
(Cod. vii. 2. fi.) 

When the inheritance was not rqjeoted, but accepted by the 
hernden ah intestato or by the //.vci'/.v, x\\Q jis<:us, so far as re¬ 
gards the enfranchisement of the slaves, was placed, by iho 
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liilter part of this rescript in a different position from that 
which was occupied by the heredes ah inteslatO; whichever ac¬ 
cepted it, tlic addiclio could not take place, hut the Jiscus was 
ordered to fullil the wishes of the deceased, wliile the heredes 
ah inteHuto were at liberty to disregard them. 

‘i. Hoc rescripto subventiiin c.st et 3. This rescript is meant to favour 
Hhfrtatibns et defuucLis, iia bona both the gift of liberty and also tho 
oorum a creditoribus jiossidoantiir et deceased testator, whose effects it 

vcoeant. CJt'rLc si fiieriut hac do prevents being seized and sold by 

causa bona aiblicta, cessat botiorum creditors; for, of course, when goods 

\et),blio: extitit cnim defuncti de- are thus adjudged, iu order that 

feusor, et quideni idoncus, qui do liberty may be preserved, there ran- 

solido creditonluis ca\ct. not be a sale by ci*editoi*s, for there 

is some one to answer for the de¬ 
ceased, who is solvent, and gives 
security to the creditors for the full 
satisfaction of their claims. 

1). xlii. d. '1, and 5. 3. 

3. In primis hoc rcscriplum tolies 3. This rescript is applicable wdieu- 
iuciim habet, quoties iestamento li- cier freetlom is conferred by testa- 
bertatos daCo sunt. (Juid ergo si ment. But, what if a master die 
ijuis iutestatus decedeus codicillis intestate, liaving bequeathed freedom 
liberliites dederit, iicqtie aditu sit ab to Ids slaves by codicils, and the in 
iiilestfito liercdiias ? favor eonstituti- lieritancc ub tnlestato be not entered 
onis dobebit locum habere, ('ertc si upon? The benefit of the constitution 
tcslatus docedal, et codicillis dederit sliall extend to this case ; of course, 
liberlati'iu, competero cam nernini if tlie deceased die testate, freedom 
dubium cst. given by codicils is efl'ectual. 

D. xl. 5. 2. 

•I. Tunc cnim oonstitutioni locum 4. The words of the constitution 
esso verba osteudunt, cum nemo sliow', that it is then m force, when 
successor ah intestato exi.stat; ergo there is no successor ah iutestalo. 
quamdiu iucertum erit utrum existat Therefore, as long as it remains 
an non, cossabit oonstitutio. Si cer- doubtful, whether there, be or be not 
turn esse emperit neminem extare, a successor, the constitution is not 
tunc orit coustilulioiii locus. applicable; but when it is certain 

that ho one wdl enter upon the suc¬ 
cession, it then takes clfect. 

D. xl. 5, 4. 

5. Si is qui in integrum restitui 5. If a person who has a right to 
potest, abstinucrit so ab hereditate, be placed again in exactly the posL- 
quamvis potest in integrum restitui, tion he once held, sliould abstain 
potest admitti constitulio et bonornm from taking the inheritance, here too 
addictio fieri. Quid ergo si, post ad- the constitution is applicable, and an 
dictionem libertatum couserviindanim adjudication of the goods may bo 
causa factarn, in integrum sit resti- made. Supposing then, after an ad- 
tutus ? Utique mm erit dicendum judication has been made for the 
revocari libertates, quaj semel com- sake of preserving liberty, tho heir 
peticrunt. is restored to his former po.sition ; 

still the freedom .»ot to be revoked, 
since i|^ has been oneo gained. 
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D. xl. 5. -1. 1, 3. 

The case most likely to have raised a doubt was that of a 
minor under 26 years, who was heres ah intestato. If he 
had accepted the inheritance at once, he would have taken it 
without any of the burdens, such as gifts of liberty, with which 
it was charged by the testament. But if he refused to accept 
it, ujid the slaves were enfrancliised by addiction being granted, 
then when the minor attained the age of 25, and was entitled 
to the restitutio in integrum, was the freedom gained by Urn 
slaves to be revoked? Justinian says, undoubtedly not. The 
inheritance would be restored to the minor, but liberty onco 
given could not be taken away again. 


0. Hfcc constitutio libertfttnm tuen- 
dariim causa introducta est; ergo si 
libertates niillnj sunt data*, cessat 
constitutio. Quid ergo si vivus de- 
derit libertates, vel mortis causa, et 
no de hoc qmcratur utrum in fraudem 
creditorum an non factum sit, idcirco 
velint sibi addici bona, an audioudi 
sunt? Kt niagis cst ut audiri de- 
bean t, etsi deticiant verba constitu- 
tiouis. 


Sec Bk. i. Tit. 6. 

7. Sed cum multas divisioncs ejus- 
modreonstitutioni deessc perspex irnus, 
lata est a nobis plenissima constitutio, 
in qua multa; species collatie sunt, 
quibua jus hujusmodi successionis 
plenissimurn est eli'ectum: quas ex 
ipsa loctione constitutiouis potest 
qiiis cognoseere. 


6. This constitution was intended 
to make gifts of liberty effectual; 
and, therefore, when freedom is not 
given, the constitution is not appli¬ 
cable. Suppose, then, a master has 
given freedom to his slaves either 
m/cr VIVOS' or mortis causa, and to 
prevent any question arising whether 
the creditors have boon defrauded, 
the slaves intended to be enfran¬ 
chised should petition, that the goods 
of the deceased may be adjudged to 
them; is this to be allowed? And 
we think that we ought, on the whole, 
to say that it is, although the consti¬ 
tution is silent on the point. 


7. Perceiving that the constitution 
was deficient in many respects, we 
have published a verj’ complete con¬ 
stitution,'containing many provisions, 
which complete the legislation on this 
kind of succession, and which may 
be easily learnt by reading the con¬ 
stitution itself. 


C. vii. 3. 15, pr. 1, and foil. 


Tit. XII. DE SUCCESSIONIBUS SUBLATIS, 

EIEBAXT BEli BONORUM VENDITIONEM, ET 
EX SENATUS-CONSULTO CLAUDIANO. 

Iirant ante praidictam successionem There were formerly many other 
oliin ct alisB per univorsitatem sue- kinds of universal succession prior 
oessiones. qualis fuerat bonorum to that of which wc have just spoken ; 



LIB. III. TIT. XII. 


407 


such was the sale of goods which 
was employed to sell with Dumber- 
less formalities the goods of debtors. 
It continued as long as the judida 
ordinuria were in use; but, afterwards, 
when the jndlcin extraordinaria were 
adopted, tlie sale of goods passed 
away with iho judida ordinaria. Cre 
ditors can now do no more than pos¬ 
sess themselves of the goods of their 
debtors by order of a judge, and dis¬ 
pose of them as they think proper. 
Tl)is subject will be found treated of 
more at length in the larger work of 
the Digest. 

tiAi. iii. 77-Rl ; D. xlii. 5; C. vii. 72. !). 

This honorum emptio per tmiversitatem was a sale or trans¬ 
fer of the entire property of the debtor to the person who, in 
consideration of receiving it, would undertake to pay the largest 
proportion of the claims of the creditors. The creditors might 
apply for permission to have the goods sold in this way, not 
only when the debtor was dead, but (1) when he fraudulently 
hid himself, so that he could not be summoned before the 
magistrate, or (2) when he was absent, and no one appeared to 
defend his cause, or (3) if, after having been condemned, ho 
did not satisfy the claims of the creditors within the time 
allowed by law, or (4) if he had made a cefisio honoruniy /. e. 
had himself abandoned all his pioperty to his creditors, as he 
w'as allowed to do by the lex Julia. (Gai. iii. 78.) The 
creditors were first placed in possession of the pj:operty, and 
this possession was continued during thirty days if the debtor 
were alive, and during fifteen if he were dead. They then 
announced the intended sale by lihelli; and, by direction of the 
pnetor, they chose one of their own body to conduct the busi¬ 
ness for them. IJo was called the magister, and received the 
proposals of those who wished to make an offer for the goods 
of the deceased. After a certain delay the creditors came again 
before the pnetor, who directed them to fix the terms on whicdi 
they finally consented to the transfer. Tlio goods of the debtor, 
though not the Quiritarian ownership in them, were then trans¬ 
ferred to the person whose offer they decided on accepting, and 
this person, termed the honorum emptor, stepped into the place 
of the debtor, and might sue and be sued exactly as the debtor 
might have been. ('J’heoph. Par. ; Gai. iii. 77. 80.) 

Judida ordinariuy extraordinaria. (See Jntrod. sec. IP9.) 

1, Erat ct ex senatus-oonsulto 1. There wtiS also, by virtue of the 
(llaudiano miserabilis per universi- af/iaUM-consi/Whffi <'kw/rfianMni, auotlier 


emptio, qum de bom's debitoris ven- 
dondis, per multas ambages fuerat 
iutroducta, et tunc locum habebat 
quando judicia ordinaria in usu fue- 
runt. Sed cum extraordinariis judi- 
ciis posU'rilas usa cst, ideo cum ipsis 
ordiiiariis judiciis etiam bonorum 
vcnditioiies expiraverunt. Et tan- 
turnniodo crediLoribiis datur officio 
judicia bona possidcre, et pront utilo 
ois Aisimi ftierit ca dispon«*rc : quod 
ex latioiibus Digostormn libris per- 
feutius apparebil. 
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tatem acqnisilio, cum libera mulier 
serviJi amore bacuhata ipsarn liber- 
tatem per seuatus-consultum amitte- 
bat, et cum libertate aubstantiam. 
Quod indigniim nostris teniporibus 
esse existimantes, et a nostra civitate 
deleri, et non inseri nostris Digestis 
concessimus. 


most'wretched method of universal 
acfiuisition per wMiuem/fltcw ; when a 
freewoman indulged her passion for 
a slave, and lost her freedom under 
this genatiis-consuJtum, and with her 
freedom her estate. Tliis was, in 
our opinion, unworthy of our age, 
and we have therefore abolished it 
in our empire, and forbidden it to be 
inserted in the Digest, 


Dai. i. H4. 01. ICO ; C. vii. 24. 

There could be no mam'age between a slave and a free per¬ 
son. If, tlicrcfore a woman born free lived witli a slave i/i 
contuhernio, this was thought so disgraceful to her, that if the 
master of the slave complained she was liable to the punish¬ 
ment mentioned in the text. The strong expression, “ serrih 
amore hacchata" must not hg taken as indicating an)'tliiug 
more than cohabitation with a slave. If the woman was a frecd- 
woman who thus lived with a slave, she became again the slave 
of her patron, if he had not known of, and assented to, her 
conduct, and the slave of the master of the slave with whom 
she lived, if the patron had been aware of how she was living. 
(Paul. Sent. 2. 21; Gai. i. 84-91. 160; see also Tacit. 
xii. 53.) 


Tit. XIII. 1)K OBLIGATIONIBUS. 


Nunc transeamus ad obligationes. Let us now pass to obligations. An 
Obligatio est* juris vinculum, quo obligation is a tie of law, which binds 
' necessitate astringimur alicujus sol- us, according to the rules of our civil 
vendoi rei secundum nostra* civitatis law, to render something, 
jura. 

D. xliv. 7. 3. 

We now pass to obligations. Having finished the subject of 
rights over things, and of the modes by which they are acquired, 
we now pass to rights against particular persons, expressed 
very inaccurately in later Latin by the term ftn'a ad rcm. (See 
Introd. sec. 61.) These rights are those which we have against 
some one or more particular persons, as opposed to the general 
rights, such as that of having the secure enjoyment of our 
property, which we have against all mankind. (See Introd. 61.) 
The indirect eflPect of rights against particular persons is, that 
we have a thing done for, or given to us, and hence, the jt/s, or 
right, was said to be ad rem; but the res was only the ultimate 
result, not the immediate object, of the right against the parti- 
lar person. 
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Obligations are placed in the Institutes between the subject 
of things and the subject of actions; and as in Bk. i. 3, pr. it 
is said that the whole of private law relates to persons, things, 
and actions, it has been questioned whether obligations are 
meant to bo included under things or actions. Theophilus 
understood tliem to be included under actions, as we see by his 
paraphrase on this Title, and on the bth Title of the Fourth 
Book, but it is evident that Gaius, from whom Justinian borrows 
the arrangement, meant obligations to come under the discus¬ 
sion of' res: otherwise, as Savigny remarks {St/steni dets hent '. 
rom. liechts. Bk. ii. cli. 1), we must consider the part specially 
relating to actions as a subsidiary part of the portion com¬ 
mencing with obligations, which is contradicted by the mode in 
which Gains treats of the subject of actions. The subject of 
obligations does not ]}roperly fall under res or actiones, and it 
Wiis from feeling this that Gaius placed it between the two, 
although his division of law obliged him to rank it under one 
or the other. lie could not, consistently with this division, 
place obligations in his system according to their nature, and 
he preferred to consider them with reference to their ultimate 
result {res) rather than with reference to the mode by which 
the law secured this result {actio). The incorrectness of such 
a mode of treating obligations, and the inaccuracy of the 
expression jus ad rem, is evident when we consider that the 
actio did not really give the res which was the subject of the 
obligation, but only a pecuniary equivalent. 

Unless an'action could be brought to enforce an obligation, 
the obligation had no legal validity, and hence the text says,* 
asiriutjimur secundum nostra civitatis jura. It is by having 
an action attached to it that an obligation, properly so called, a 
civil obligation, is distinguished -from a natural obligation, 
which, however clearly it may be recognized as a part of man’s 
duty, yet is not made compulsory by having an action to 
enforce it. Natural obligations were not, however,'considered 
as entirely out of the pale of Roman.law. For though no action 
could be brought to enforce them, yet they might furnish an 
exception, i. e. a ground of defence (sec Introd. sco.*104), and 
anything paid in fulfilment of them could not be repovered. 
(D. xii. C. 19.) An action is so necessai 7 a complement of a 
civil obligation, that in treating of an obligation, it is necessary 
to inquire what species of action is proper to it; and hence, in 
the Digest, obligations and actions are treated of in the same 
Title, (xliv. 7. de ohligationihus et actionihus.) 

’Fho text says we are bound necessitate alicujus solrendte 
rei; solvere is used as a general expression .fbr the fulfilment 
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of an obligation. The three words, darSy facerpnestare (D. 
xliv. 7. 3), all hero included in solverCy were used to ernbraco 
all the possible duties an obligation could create. Eitlier the 
person bound by the obligation was obliged dare, i. e. to give 
the absolute ownership of a thing; or facere, i. e. to do, or not 
to do, some act; or praestare, i.e. to provide, or furuisli, anjf 
advantage or thing, the yielding which could not be included 
in the limited sense of the word dare. 

Ohligatio is properly,- as the text expresses it, a vinculum, a 
special tie between two or more particular persons; but it is 
also used to express the right thus gained (D. xii. '2. 9. 3), the 
duty thus owed (D. L. 16. 21), and also the mode by which 
the tie is created, being used as equivalent to contractus. (D. 
V. 1. 20.) 


1. Omnium autem ob’igationum 
summa divisio in duo genera dodii- 
citur; namque aut civiles sunt aut 
praetoria*. Civiles sunt, quai nut Icgi- 
bus constituta) aut certe jure civili 
comprobatro sunt. [’rretoriu: sunt, 
quas prajtor ex sua jurihdictione con- 
stituit, quiu etiam honortiriff} vocan- 
tur. 


1. Tlie principal division of obli¬ 
gations IS into two binds, civil and 
pra-torian. Civil obligations are those 
conalitutod by the laws, or, at least, 
recogni/.od by the civil law. Pra-to- 
rian ohligations are those which the 
pra*tor has established by his own 
authority; they aro also called hono¬ 
rary. 


D. xliv. 7. 59. 


This division of obligations is based upon the difference of 
the sources, from which the actions given to enforce them were 
derived, the ohlif/atio cirilis being enforced by ft civil action, 
\X\e prad 07 'ia ohlif/atio being enforced by a praetorian action, 

Legihus constitiitm, i. e. their force springing from the strict 
civil law of Eome, jure civili comprohatu:, i e. originally be¬ 
longing to the law of nations, hut subsequently admitted into, 
and Confirmed by, the civil law. The expression secundum 
7ibstr(B civitatis jura in the last paragraph included both 'tho 
civil and the prmtorian law. If wo use civilis not as opposed (o 
practorius, but as meaning municipal,” i. e. belonging to the 
particular state, all obligations derived their force from the jus 
cirile, as they are only binding, because, under the system of 
Homan law, an action was attached to them. 

2. Sequens divisio in qnatuor spe- . 2. A further division separates 

cies dcducitnr: aut enirn ox contractu them into four kinds, for they arise 
suiit, aut quasi ex contractu, aut ex ex contractu or quasi ex contractu, ex 
maleiicio, aut quasi ex inaleficio. mnhjicio or quasi ex malefido. I.et 
rrius est ut de iis quae ex contractu ug first treat of those which arise 
sunt, dispicianius: Iiarnm seque qua- from a contract; which again are 
tuor sunt species; aut enim re con- divided into four kinds, according as 
trabuntur aut verbis aut Uteris aut they are formed by the thing, by 
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consensu, de quibus singulis dispi- word of mouth, by writing, or by 
ciamus. consent. Lot us examine each kind 

separately. 

Gai. iii.* 88, 89. 

Guius says (iii. 88), omnis ohligatio vel ex contractu nets- 
citiiVy vel ex delicto; and adds, in a passage given in the Digest 
(xliv. 7. I), aut proprio qtiodam jure ex variis causarum 
Jiguris, which latter words include the various cases of obliga¬ 
tions not properly belonging to either of the two heads of ex 
contractu or ex delicto, but which may be superficially assimi¬ 
lated to those belonging to one or the other. By quasi ex con¬ 
tractu is meant not that the obligation arises from a contract, 
but that there is an analogy between the mode in which the 
obligation arises and that in which an obligation, ex contractu, 
arises. 

If we analyze the composition of a contract, we shall find 
that it includes three principal parts. First of all, there is what 
the Homan jurists termed pollicitatio, the offer made by one 
party for the acceptance of the other: then comes the conventio, 
or agreement on the terms terminating in the consent of the two 
parties. The third element of a contract is the obligation 
imposed by law on the parties to abide by what they have con¬ 
sented to. But the law only imposes this necessity, it only adds 
a vmruJuni juris to an agreement when the consent has been 
signified in certain prescribed ways. A mere agreement to 
which the law did not attach an obligation was tgrmed a 
pKtrtum ; and the general notion of a pact is an agreement on 
which an action cannot be brought. Pacts might, however, be 
used by way of defence, and in the course of time many kinds 
of agreement, which had formerly been mere pacts, were clothed 
with an obligatory form by the prtetor, or by constitutions of 
the Emperors, and could be enforced, thus losing the essen¬ 
tial feature that distinguished pacta from contracts, although the 
name of pacts was still retained. 

An agreement became a contract, that is, had a right of 
action attached to it, under the Roman law, when it was made 
in any of the four ways expressed by the words re, verbis. Uteris 
or consensu. If the subject-matter of an agreement was the 
transfer of a res mancipi, it could only be transferred by 
mancipatio, that is, by going through the form of the nexum. 
(See Introd. sec. 69.) But if the transfer of a res mancipi was 
not the subject-matter of the agreemetft, then the ancient law 
attached a juris vinculum whenever the agreement was made 
re, i.c. by a thing belonging to one'person having been pre¬ 
viously placed by him in the possession of another, or verbis, 
when a certain solemn form of words was used. Afterwards, 
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contracts were permitted to be made Uteris, i. e. by entering the 
debt in the book of the creditor. Lastly, in four kinds of con¬ 
tracts, those of sale, letting, partnership, and mandate, there was 
nothing required more than the consent of the parties. Directly 
the consent was arrived at the juris vinculum attached. 

The.older actions of law (see Introd. sec. 94) afforded a very 
cumbrous machinery for the enforcement of rights against par¬ 
ticular persons; and the lc,v Silia (510 a.u.c.) introduced a 
new kind of action, termed condictio, for the enforcement of 
obligations binding a person to give tlie absolute ownersliip 
{dare') of a certain sum of jmoncy {pecunia certa); and the 
/c.r Caljiurtiia (520 a.u.c.) extended its application to a similar 
demand of any certain thing, as a definite quantity of oil or 
wheat. (See Introd. sec. 95.) In process of time the condictio 
was made to embrace uncertain as well as certain things, and 
Vas applied to obligations binding a person /wetw, and hence 
Gains says, appellantur in personam actiones, qtiihus dare 
Jicrive intendimus, condictiones (iv. 5). The condictio certi, 
i. e. the condictio in its older and stricter form, came thus to be 
opposed to the condictio incerti. We may tlierefore say that 
contracts dare otfacere were enforced by a condictio, and that 
this condictio was certi or incerti according as a definite or 
indefinite thing was demanded. Whenever the contract was 
to do a thing, it >^as always uncertain, because the law could 
not compel the»person bound by the contract to do the thing, 
but only to give a pecuniary equivalent; and what sum of 
money l^as a reasonable compensation for the loss sustained by 
the thing not being done was left to be settled by the judge. 
The formula of the condictio certi ran si paret eum [decent 
aureos] dare oportere. . (See paragr. 1 of next Title.) That 
of the condictio incerti ran Qnicquid paret eum dare facere 
oportere. The- condictio incerti, besides its general name, 
received also a special name derived from the kind of contract 
it was brought to enforce, or from the subject-matter of the 
contract itself. For instance, the action brought to enforce a 
stipulation for an uncertain sum was termed an actio ex 
stipulatu. When the condictio was certi, it was generally 
spoken of simply as condictio. Sometimes, however, though 
rarely, it too received a special name, as the condictio certi 
brought to enforce a mutuum, sometimes termed the actio 
mutui. A condictio brought to enforce the demand of any 
certain thing, other than a certain- sum of money, received the 
appellation of condictio triticaria, because wheat {triiicum) 
was takeh as a representative of those things of which a certain 
quantity could be claimed. 

There were some actions in which a wide discretion was 
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given to tho judge, who was to take all the circumstances of 
tlie case into his consideration, anS pronounce tho sentence 
which equity demanded, thus acting as Ka arbiter ra'ther than as 
a judex. Such actions were termed honm Jidei hot tones, and 
the obligations, to enforce which they were given, were termed 
home Jidei ohligationes. The right to have this equitable con¬ 
sideration of the whole case was inherent in the nature of the 
obligation, i. e. tho action brought to enforce any of the home 
Jidei ohligationes was always honee Jidei. All actions instituted 
by the' 2 )rtetoriiin law were of this description. There was thus 
an opposition made between condictiones which were derived 
from the civil Jaw, and in which tlie judge was confined within 
the limits of the formula, and these honmJidei actiones. Among 
tho hnnre Jidei actiones we shall find several mentioned in the 
following Titles of this book, as, for instance, the action e.x 
empto, e.v vendito, e.v locate, e.v conducto, mandati, depositi, 
pro socio, Ac. (See Bk. iv. Tit. 6. 38.) 

There wore agreements which, when executed on one side, 
Avere enforced, but which dicj not take the form of any of the 
four recognized kinds of contracts falling under the heads of 
contracts made re, verhis. Uteris, and consensu. We shall speak 
of tliese unnamed contracts, as they are termed, in the notes to 
Title 14. The action given by the prtetor to enforce them was 
one specially adapted to meet the facta of tho particular case, 
and it received tho name of the actio in factum jirmscriptis 
verhis. The formula was drawn up to meet the faots of the 
particular case {in factum), and this was done by placing in 
the denionstratio a short statement of these facts {preescriptis 
verhis). (See Introd. sec. 106.) It may be proper to observe 
that such an action is to bo distinguished from an actio in^ 
factum concepta, i. e. an action brought only to ascertain a 
fact, as oj)posed to an actio in jus concepta, i:e. an action in 
which the ordinary rules of law were applied to the facts ascer¬ 
tained. Tho actio in factum prmscriptis verhis was in jus 
concepta. (See Introd. sec. 100.) 


Tit. XIV. QUIBUS MODIS KE CONTKAHITUK 

OBLIGATIO. 


lie contral)itnr obligatio, vcliiti mix- _ An obligation may be contracted by 
tui dationo. Mutui autem datio in the thing, as, for example, by giving 
iis rebus consistit quro pondcro nu- a muiuum. This always consists of 
mero mensurave constant, veluti vino, things wlilch may be weighed, num- 
oleo, framento, pectinia nnmerata, bered or measured, la wine, oil, corn, 
(ere, argento, auro : quas res aut uu- coin, brass, silvar, or gold. In giving 
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nierando, aut metiendo, aut appen- 
dendo in hoc damns ut accipienlium 
fiant, et quandoqne nobis con eiciiem 
res, sed alito ejusdem natnra) et qua- 
litatis reddantur: • unde etiam mu¬ 
tuum appellatum cst, quia ita a me 
tibi datur, ut ex meo tmim flat. Et 
ex eo contractu nascitur actio qua* 
vocatxu: condictio. 


tlieso things by number, measure, or 
weight, we do so that they may be¬ 
come the property of tliose who re¬ 
ceive them. The identical tilings 
lent are not returned, but only others 
of the same nature and quality ; and 
hence the term mutuum, because, 
what I give from being mine become.s 
yours. From this contract arises the 
action termed condictio. 


Gai. iii. 00; D. xii. 1. 9, pr. and 3. 

Obligations were said to be contracted re when the actual 
receipt of a thing under certain conditions imposed the neces¬ 
sity’ of fulfilling those conditions. Four kinds of contracts 
came under this head, all of which are noticed in this Title, 
viz. those named mutuum, commodatum, dejtositum, and 
pignus. The contract* of mutuum was a contract of loan, 
where not the thing lent, but an equivalent, was to be re¬ 
turned. The obligation to return this equivalent arose on 
and by the delivery of the thing lent. It is scarcely necessary 
to say that the derivation firom ex meo tuum, is quite erroneous. 
Things which were of such a nature as that they could bo re¬ 
placed by equal quantities and qualities are termed, in barbarous 
fungihiles, hecause mutua vice funguntur (D. xii. 1. 6), 
they replace and represent each other: thus a bushel of wheat 
is said to be a res fungibilis, a particular picture is not. 
The distinction is much better expressed by saying that the 
classes of things which can represent each other are considered 
in genere, those which cannot are considered in specie. (See 
Introd. sec. 55.) If the person who lends tjie bushel of wlieat 
receives in return a bushel of equally good wheat, consisting 
of grains totally difierent from those he lent, it is the same to 
him as if the identical grains were restored; the wheat may 
be considered in genere ; not so with the picture, which can 
only he considered i?i specie. But it is to be observed that 
it is the intention of the parties, not the nature of the thing, 
that makes the thing considered in genere rather than in 
specie. A person might lend a picture, and only require that 
a picture of .some sort, whether the same picture or another, 
should be given in return to him, in which case the picture 
would be considered in genere; 'or a person might require the 
identical grains of wheat to be returned, and then the wheat 
would be considered in specie. A thing lent in s,-mutuum 
was, always considered in genere^ so that whenever it was the 
intention of the parties that the loan should be a mutuum, it 
was also thcir intention that the thing lent should be consi¬ 
dered in genere. 
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The action for recovering the equivalent would be a condictio 
certiy as the equivalent was necessarily something fixed and 
determined on. In this case the condictio received the name 
of condictio ex mutuOy or sometimes actio mutuiy but as it 
was always certiy it very seldom was termed anything hut con¬ 
dictio, and perhaps the term actio mutui (C. 7. 35. 6) would 
not have been used in the time of strict legal language. 


1. Is quoque qui non debitum ac- 
cepit ab eo qui per errorera solvit, re 
obligatur, ilaturque ageuti contra eum 
propter repetilionem condictitia actio; 
nam perinde ab eo condici potest, si 
paret eum dare oportere, ac si mu¬ 
tuum accopisset: unde pupillua, si 
ei sine tutoris auctoritate non debi¬ 
tum per eiTorem datum est, non 
tencbitur indebiti condictione, magis 
quam mutui dationc. Sed lia>.c spe¬ 
cies obligationis non vi«letur ex con¬ 
tractu consistoro, cum is qui solvendi 
anirao dat, magis distrahere voluit 
negotium quam coiiti'aherc. 


1. A person, also, who receives a 
payment which is not due to him, 
and which is made by mistake, is 
bound rcy i. e. by the thing; and the 
plaintiff may have against him an 
actio condictitia to recover what he 
has paid. For the condictio “ Si paret 
mm dare oportere,” may be brought 
against him, exactly as if he had 
received a mutuum. Thus a pupil, 
to whom a payment has been made 
by mistake, without the authorization 
of liis tutor, is not subject to a con- 
dictio indebiti, any more than he 
would be by the gift of a mutuum. 
This species of obligation, however, 
does not seem'to arise from a con¬ 
tract, since he, who gives in order to 
acquit himself of something due from 
him, intends rather to dissolve tljan 
to malce a contract. 


Gax. iii. 91. 

In this case it is the law that imposes certain conditions, and 
not the intention of the parties, and, therefore, the obligation 
arises quasi ex contractu, and ought to liavo been placed under 
that head. A pupil could not be bound without the consent of 
his tutor. If, therefore, without the consent of his tutor, a loan 
was made him, he was not bound to repay it, or if money not 
due to him were paid him, he was not bound to refund it. (See 
Bk. i. Tit. 21, pr.) 


2. Item is cui res aliqua utenda 
datur, id est commodatur, re obliga- 
tur et tenetur commodati actione. 
Bed is ab eo qui mutuum accepit, 
longe distat; namque non ita res 
datiu' ut eju^ hat, et ob id de ea re 
ipsa restituenda tenetur. Et is qui- 
dem qui mutuum accepit, si quolibet 
fortuito casu amiseriC quod accepit', 
veluti incendio, ruin a, naufragio ant 
latronnm hostiumve incursu, nihilo- 
minus obligatns pormanet: at is qui 


3. A person, too, to whom a thing 
is given as a commodatum, i. e. is given 
that-he may make use of it, is bound 
re, and is subject to the actio commo¬ 
dati. But there is a wide difference 
between him and a person who has 
received a mutuum; for the thing is 
not given him that it may become his 
property, and he therefere is bound 
to restore the identical thing he re¬ 
ceived. And, again, he who has re¬ 
ceived a mutuum, if by any accident. 
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utendum accepit, sane quidem exoc- as fire, the fall of a building, ship- 
taiii diligentiam custodiendoe rei pne- wreck, the attack of thieves or ene- 
stare jubetuY, noo sufflcit ei tantara mics, he loses what he received, still 
diligentiam adhibuisse, qnantam in remains bound. But he who has 
snis rebus adhibere sohtus est, si received a thing lent for his use, is 
inodo alius diligentior- poterit earn indeed bound to employ his utmost 
rem custodire; sed propter niajorem diligence in keeping and i)reKerving 
vim majoresve casus non tenetur, si it; nor will it suffice that he should 
modo non hujus ipsiiis culpa is casus take the same care of it, which he 
intervenerit. Alioqui si id quod tibi ' was accustomed to take of his own 
cornmodatum est, poregre tecum feire property, if it apjiear that a more 
malueris, et vel inciir-^u hostium prn*- carerul person might have preserved 
donumve vel naufragio amiscris, du- it in safety; but lie has not to answer 
bium non est quin do restiluenda ea for loss occasioned by superior force, 
re tenearis. Cominodata autera res or extraordinary accident, provided 
tunc proprie intelligitur, si nulla mor- the accident is not due to any fanlt 
cede accepta vel constituta res tibi of his. If, however, you take with 
utenda data est: alioqui mercede in- you on a journey the thing lent you 
tervenientc locatus tibi usus rei vide- to make use of, and you lose it by 
tur; gratuitum enim debet esse com- the attack of enemies or robbers, or 
modalum. . by shipwreck, 5 on arc undoubtedly 

bound to restore it. A thing is pro¬ 
perly said to be cornmodatum, wbrni 
you are permitted to enjoy the use of 
it, without any recompense being 
given or agreed on; for, if there is 
any reoompense, the contract is that 
of loratio, as a thing to be a commo- 
diitum, must be lent gratuitously. 

D. xliv. 7. 1. 3, 4; B. xlii. 5, 0. l‘.i. 

As the advantage is, in almost every case, entirjely on the"' 
side of the receiver of the cornmodatum, he was bound to take 
every care of it, or, as Gains says, as great care as the most 
paterfamilias takes of his own property. (D. xiii. C. 

18 .) 

f «C r , 

To use -the technical phrase, it was essential” to the 
mutuum lliat it should be gratuitous. Things incident to a 
contract may be essential to it, i. e. necessarily belonging, 
natural, i. e. belonging, in the absence of express agreement 
to the contrary, or accidental, i. e. belonging only by express 
agreement. 

The cornmodatum gave rise to the avtio commodati, which 
was either directa or contraria; by the actio commodati 
directa, the commodans made the receiver of the cornmodatum 
restore the thing lent, after the receiver had had it in his pos¬ 
session for the time agreed on (for he could not* reclaim it 
before), or made him pay for any loss accruing through his 
fault. By the actio commodati contraria, tlie receiver of the 
comtihodatum obtained from the Qomnwdans compensation for 
any extraordinary expenses which the preservation pf the thing 
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had entailed, or for any losses occasioned by the fault of the 
commodans. The actio was, in the former case, termed dimeta, 
because it proceeded from what was a necessary part of tlio 
execution of the contract, viz. the.thing lent being put in the 
possession of the receiver, while the actio contraria only arose 
from a thing which might’happen or not, viz. there being some 
extraordinary expense, or some fault on the part of the com- 
otodans. (See D. xiii. G. 17.) 


3. I’rintcrGa et is apud quern res 
aliijua doixjiiitur, re obJigatur et ac- 
tione depositi; qui et ipse de ca re 
qnam accepit restitueiida tenetm'. 
Sed is cx eo solo tonetur, si quid dolo 
coimniscrit; culpa' autem nomine, id 
est, desidia; ac iiegligentim non te¬ 
net ur; itaquo securus est, qui paruin 
diiigenter custodilam reni furto ami- 
sent, quia qni negligent! aiuico rein 
custodieudara tradidit, suie facilitati 
id imputure debet. 


3. A person with whom a thing is 
de2!Osited, is bound re, and is subject 
to the actio dephsiti, because ho must 
giv(3 back the identical thing which 
he received. But ho is only answer- 
able if he is guilty of fraud, and not 
for a mere fault, such as carelessness 
or negligence; and he cannot, there¬ 
fore, be called to account if the thing 
deposited, being carelessly kept, is 
stolen. For ho, who commits his 
jiroiierty to the care of a negligent 
friend, should imiinte the loss to his 
own want of caution. 


• F>. xliv. 7. 1. 5. 

Hero the benefit is entirely on the side of the person who 
commits the thing to the care of him who receives it. The 
latter, tlictefore, unless he specially agrees to be answerable for 
the thing entrusted to him, or himself offers to take care of it 
(D. xiii. 05. 2), is not liable for its loss or deterioration, if he 
bo not guilty of dishonesty, or of such gross neglect as amounts 
to dishonesty. He has, however, no right to make use of the 
thing (D. iv. 1. G), and as it is deposited for th%benefit of the 
person depositing it, that person can reclaim it when he pleases, 
and need not, like the conimOdaufi, wait for the expiration of 
the timo agreed on. 

The deposi^nm gave rise to the actio depositi, which was 
dirccta or contraria, upon the same principle as the actio 
commodali. The depositary was entitled to be recompensed for 
every expense incurred, and to compensation for every loss 
incurred by the fault of the depunens, however light that fault 
might be. If the depositary had voluntarily offered to receive 
the deposit, he too would be answerable for loss occasioned by 
a culpa levis, i. e. a slight fault, as opposed to culpa grains, 
gross negligence. (See Tit. 25. 9.) If a deposit was rendered 
necessary by circumstances of unforeseen and sudden misfor¬ 
tune, aS a shipwreck or fire, and the thing deposited was lost 
by the negligence of the depositary, double the ■^alue of the 
thing could be recovered. (See Bk.* iv. Tit. 6. 29. j 

S E 
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4. Creditor quoque qui pigmis ac- 
cepit, re obligatur; qui et ipse d.e ea 
re quam accepit restituenda tcnctur 
tfctione pigneratitia. Sed quia pignus 
utriusque gratia datur, et dcbitoris 
quo magis pecunia ei crederetur, et 
credit oris quo magis ci in tuto sit 
creditum, placuit sufficcre quod ad 
earn rem cnstodirndaui exactam dili- 
gentiani adliiberet: quam si pnesti- 
terit, et aliquo fortuito casu earn rem 
amiserit, seeunim esse nec impediri 
creditum petere. 


4. A creditor also, who has re¬ 
ceived a pledge, is bound rt, for he 
is obliged to restore the thing he has 
received, by the nctio piijucratiiia. 
But, inasmuch as a pledge is given 
for the benefit of both parties, of the 
debtor that he may borrow more 
easily, and of the creditor that repay¬ 
ment may be better secured, it lias 
been decided that it will suffice if tlie 
creditor employs his utmost diligence 
in keeping the thing pledged; if, 
notwithstanding this care, it is lost 
by some accident, the creditor is not 
accotmtable for it, and he is not pro¬ 
hibited from suing for his debt. 


D. xliv. 7. 1. fi ; D. xiii. 7. 13. 1. 


The oldest form of the contract of pledge was that of manri- 
patio, or absolute sale of the thing suhject.to a contract oKjuhu ia 
or agreement for redemption. There were so many things to 
which ma/fcipatio was considered inapplicable, that the more 
simple contract of pignus quite superscd(id this manripatio 
contracta Jiditcia. A further simplification of the contract or 
pledge was the hypotheca in wliich the thing pledged renmiued 
with the pledger. The maiicipalio^ it may he obsei'ved’, trans¬ 
ferred both the property and possession of the thing pledged; 
the 2 )iynuH gave the possession to the creditor, hpt left the 
property in tlie thing with the debtor : the hypotheca left both 
the property and the possession with the debtor. (See note at 
end of Bk. ii. Tit. 5.) 

The creditor was hound to take the same care of the pledge 
as he who re<^ived a commodatum was of the thing lent him. 
Ho could not, like the receiver of a commodatum, make use of 
the thing placed in his possession, and it was only by special 
agreement that the creditor could take the fruits of the thing 
pledged by way of interest. , 

Creditor and debtor are terms used more widely in Koman 
law than in our own. Every one who possessed a personal right 
against another was termed a creditor, and every one who owed 
the satisfaction of a claim, or was the subject of a personal 
right, was a debitor. 

Erom the contract of pigntis sprang the actio jngneratitin, 
which was directa when used by the debtor to constrain the 
creditor to give back the thing pledged if the debt had been 
paid, or to pay over the surplus if the thing pledged had been 
sold, and produced more than was due for the debt, or to obtain 
compensation from him for any injury to the thing pledged, 
arising through his fault. • The actio pigneratitia vim contra- 
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ria when used by the creditor to make the debtor reimburse 
him for all expenses incurred in keeping the thing safe, or 
compensate him for all injuries sustained by the thing pledged 
through the fault of the debtor (D. xiii. 7^ 31) ; or, again, 
to compensate him if the thing pledged proved to be in reality 
not the property of the debtor, and was claimed by the retil 
owner. Until it was claimed, the fact tliat it belonged to an¬ 
other did not prevent a tiling being made the subject of a con- 
•tract ofand the creditor was as much bound to restore 
it to the debtor, if the sum due was paid, as if it had. really 
been the debtor’s property. 

When an agreement did not take the shape of any of the ten 
forms of contract recognized in the civil law (it will be remem¬ 
bered that the heads re and consensu have each four subdivi¬ 
sions), it was, strictly speaking, not a contract at all, but if one 
party to it had executed it, the preetor would force the other party 
to execute it also. These contracts, as having no special name, 
have been termed contractus innominati, and as the contract 
S 2 irang into existence by a thing having been done or given,*by 
the fact, that is, of the contract being already executed by one 
party to it, these contractus innominati may be looked on as 
belonging more immediately to the head of contracts made re. 
PauJus (D, xix. 5. 5) thus sums up the heads of the cases in. 
which such contracts might arise: Aut do tihi ut des^ ant do 
nt facias, aut facio ut dcs, nut facio ut facias ^ I give some¬ 
thing to you in such a way that by the fact of my gift {re) you 
are bound to give something to me, or I give so that you are 
bound to do something for me, or I do something for you so 
that you are bound to give mo something, or I do something 
for you so that you are bound to do something for me. Con¬ 
tracts of this sort would, as we have said in the notes to the las(^ 
Title, be enforced by an actio in verhmn 'pruscriptis verbis, 
by one, that is, in which the formula would be aiTanged t(f meet 
the circumstances of this particular case {in factum?), a short 
statement of these circumstances being placed in the demon- 
stratio {pr(P§cripfis verbis). 


Tit. XV. DE VERBORUM OBLIGATIONE. 


Verbis obligatio contrahitur ex in- 
terrogatione et responsione, cum quid 
dari flerive nobis stipulamur; ex qua 
diun proftciscuntur actiones, tarn con- 
dictio si certa sit stipulatio, quatn ex 
stipulatii si incerta. Qure hoc no- 


An obligation by word of mouth is 
contracted by means of a question 
and an answer, when we stipulate 
that anything shall bt-> given to, or 
done for us. It gives rise to two 
actions—the coitdictio, when the sti- 
E E 2 
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mine iude utitur, quia stipulum apud pulation is certain, and the actio ex 
veteres firmvim appellabatur, forte a stipiilatu, when it is uncertain. The 
stipite descendens. term stipulation is derived from sti- 

patum, a word employed by the an¬ 
cients to mean “firm,” and coming 
perhaps from stipes, the trunk of a 

• tree. 

T). xliv. 7. 1. 7; D. xii. 1 ‘-ii. 

The stijiuhitio was, properly speaking, not a contract, but 
a means of making a contract, a solemn form giving legal 
validity tb an agreement. This form consisted of a question 
and answer, and it was the question only which was, properly 
speaking, the stijntlatio, it being only by an extension of the 
term, that the w'ord was applied to the whole mode of contract¬ 
ing, and that the answerer as well as the questioner w'as said, 
as in paragr. 1, to bo one of the sfipulantca. Like all the old 
forms of obligation, this formula only bound one parly^ viz. the 
maker of the promise. The jrromiasor had himself to become 
the stipulator, and to receive in his turn a promise, if he 
wished to secure reciprocal rights. Obligations may be divided 
according as they are unilateral and bind one party only, or 
bilateral and bind both parties. A stipulation gave rise to a 
unilateral obligation. 

Festus derives sfipulatio from stips, coined money ; and 
Isodorus from siipula, a straw. “ Veteres enini, quando sihi 
aliquid protnittehant, stipulam te.rentes frttuf/ehant, quant 
iteruni jungentes, sponsiones suas agnoscebant." (Orig. iv. 
24. Quoted by Ortolan.) Stipes and stipulum are a more 
probable source of the derivation of the word. 

When the stipulation was for something certain, it was 
enforced by the eondictio certi; when for something unccr- 
*tai«, by the eondictio mcerti. * The term actio ex stipulatu 
is sometimes used to denote the eondictio, whether certi or 
incerti; but is more usually employed to denote the eondictio 
incerti, as when the eondictio was certi, that is, was employed 
in its proper form, it generally received no other name than 
eondictio. 

The stipulation was not the only contract made by going 
through a solemn form of words. By the dictio dotis the wife 
and her ascendants bound themselves to give the dos to the 
husband ; and by a promise accompanied by an oath {jurata 
promissio liherti) the freedman bound himself to render his 
services to his patron. 

l. In hao re olim tali a verba tra- 1. Forrocrly tbo words used in 
dita fuerunt: Spondes ? • Spondeo. making this kind of contract were as 
Fromittig ? Promitto. Fidepromittis ? follows— Spondes ? do you engage 
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Fidopromitto. Fidejubes? Fidejubeo. 
Dabis ? J)abo. Facies ? Faciani. 
ITtrum autem Latina an Gwca vel 
qua alia lingua stipiilatio concipiatur, 
nihil interest, scilicet si iiterque sti- 
piilantiiim intelloctura cjus linguaj 
habeat. Nec neccsse est eadem lin¬ 
gua uU'umque uti, sod sufficit con- 
gruehter ud interrogala respondere: 
quin etiam duo Grieci Latina lingua 
obligationcin contrahere possunt. Sed 
hivc solemnia verba olim quidem in 
usu fuerunt. Postea autem Leouiana 
constitiitio lata est, qua* soleranitato 
verborum sublata sensuni et conso- 
nantem intellnctum ab utraque parte 
solum desiderat, licet quibuscumquo 
verbis expressus est. 


yourself? Spondee, I do engage my¬ 
self. Promittisf do you promise? 
Promilto, I do promise. Fidepro^ 
minis ? do you promise on your good 
faith ? Fidvpronutto, I do promise 
on my good faith. Fidejubes} do 
you make yourself fidejussor 2 Fide¬ 
jubeo, T do make myself fulejussor. 

'Dabis f will you give? Dabo, I will 
give. Facies f will you do ? Faciam, 
1 will do. And it is immaterial 
whether the stipulation is in Latin or 
in Greek, or in any other language, so 
that tlie parties understand it; nor is 
it necessary that the same language 
should be used by each person, but 
it is sufficient if the answer agree 
with tlie question. So two Greeks 
may contract in Latin. Anciently 
indeed it was necessary to use tlie 
solemn words just mentioned, but 
the constitution of the Emperor Leo 
was afterward.s enacted, which makes 
unnecessary this solemnity of tlie 
expressions, and only requires the 
apprehension and consent of each 
party, in whatever word;> it may be 
expressed. 


G it. iii. 03, 0.3 ; I). \lv. 1. 1. 0 ; 0. viij. .37. 10. 

Hfonddft ? spondeo was the form exclusively proper when 
both parties were Homan citizens; adeo propria civium lio- 
nuitioruni rst nt ne qnidam in Grcecttni sernioncni per iuter- 
pretationem proprio tranaferri poasit, tjuamvis dicatur a 
Grfl‘ca raceJi(jurata esse. (Gai, iii. 93.) 

'riiis constitution of Leo was published a.d. 409. (C. viii. 


37. 10.) 

3. Omnis stiimlatio aut pure aut 
in diem aut sub conditiono lit: pure, 
veluti qiiinquo aureos dare spondes ? 
idqiie confeslim peti potest; in diem, 
cum adjocto diq quo pecunia solvatur, 
stipnhitio fit, veluti dccem aureos 
primis calondis Martiis dare spondes? 
Id autem quod in diem stipulamur, 
statim quidem debelur; sed peti 
priusquam dies venerit, non potest. 
At ne eo quidem ipso dio in quern 
stipulatio facta est, peti potest, quia 
totus is dies arbitrio solventis tribui 
debet; neque ouim cerium est eo die 
in quern promissum est, datum non 
esse, priusquam is praeterierit. 


5i. Every stipulation is made sim¬ 
ply, or with the introduction of a par¬ 
ticular time, or conditionally. Simply, 
as, “ Do you engage to give five 
aurei ? ” in this case the money may 
be instantly demanded. With the 
introduction of a particular time, as 
when a day is mentioned on which 
the money is to be paid, as, “ Do you 
engage to give me ten aitrei on the 
first of the calends of Marcu ?” That 
wliich we stipulate to give at a par¬ 
ticular time becomes immediately 
due, but cannot be demanded before 
tho day arrives, nor can it even be 
demanded on that day, for the whole 
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, ' ul‘ the day is allowed to the debtor 

lor payment, as it is never certain 
that payment has not been made on 
the day appointed until that day is at 
an end. 

D. xlv. 1. 4(i; I). 1. i(i. •>. 1.‘); I), xlv. 1. 18. I. 

In tlie technical language of the jurists, Uhi pure quin 
Htipulatus flier it, el cesaii at renit dien uhi in diem, reasit 
dies, sed nondiim renit. (See note on Bk. ii. Tit. 20. 20.) If 
the stipulation was made i)ure, the interest in the thing stipu¬ 
lated for passed at once to the stipulator {cessil dies), and he 
could at once demand to have it {venit dies), giving, of course, 
suflScient time to the debtor to fulfil his obligation.^ If the 
stipulation was made in diem, the interest in the thing stipu¬ 
lated for passed at once to the stipulator, but he could not 
demand it until the dies was passed. 

There is a distinction in the respective effects of a stipu¬ 
lation in diem and of a conditional stipulation that deseiwes 
notice. When stipulation was made in diem the promise was 
binding at once, and the debt was already due, and therefore 
if any part of the debt wore paid before the day named, it 
could not be recovered; vvhereas, when a stijinlalien was made 
with a condition, if anything was paid before the condition 
Avas accomplished, it could be recovered back, because, until 
the condition was fulfilled, the stipulator had no interest in the 
thing stij)ulated for {nonduni cessit dies). (See paragr. 4.) 

3. At si ita stipuloris, decern aureos .S. But, if you stipulate thus, “ Do 
annuos quoad vivam dare spondes ? you engage to give me ton onrfi an- 
et pure facta obligatio intelligitur et nually, as long as I live?” the obliga- 
perpetuatur, quia ad torapus deberi tion is understood to be made simply, 

. non potest; sed heres petendo pacti and is perpetual; for a debt cannot 
cxceptione submovebitur. bo due for a time only; but the heir, 

if be demands payment, shall be re¬ 
pelled by the exvcpliu pacti. 

D. xlv. 1. 56. 4. 

Lapse of time was not, in the Homan law, a mode by which 
a debt could be extinguished. Consequently, if it was owed, 
it was owed for ever; but this technicality was prevented from 
working any injustice by the plea alluded to in the text, 
namely, that there was an agreement to the contrary, or by 
that of fraud. Plane post tempj/s stipulator vel pacti -con- 
rent i, vel doli malt except ion e snhnioveri poterit. (D. xliv. 
7. 44.) ' 

4. Sub condiUone stipulatiofLt,cum 4. A stipulation is made condition- 
in aliquem casum diftortur obligatio, ally, when the obligation is made 
ut si aliquid factum fuerit aut non subject to the happening of some un- 
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fuerit, slipulatio committatiu*: veluti, 
si Titius consul fuerit factus, quinque 
aureos dare spondes? Si quis ita 
btipuletur, si in Capitolium non as- 
ccndero dare spondes? perinde erit 
ac si stipulatus esset, cum inorietnr 
sibi dari. j!lx conditionali stipulatione 
tantum spes est debitum iri, eamqiie 
ipsarn spem in hcredera transmitti- 
nius, si prius quam conditio existat, 
mors nobis contigit. 


D. xlv. 1. 115. 


certain event, so tbat it takes effect if 
such a thing happens, or does not 
happen, as, for instance, “ Do j’ou 
engage to give five atirei, if Titius be 
made consul?’’ Such a stipulation 
as “Do you engage to give five aurei, 
if I do not go up to the Capitol?” is in 
effect the same, as if the stipulation 
had been, that five aurei should be 
given to the stipulator at the time of 
his death. From a conditional stipu¬ 
lation, there arises only a hope, that 
the thing will become due; and this 
hope we transmit to our heirs, if wo 
die before the condition is accom¬ 
plished. 

; D. 1. 16. 54. 


Tlie licir or legatee, it may bo remembered (see Bk. ii. Tit. 
14. 9), wbo died before the condition was accomplished, did not 
transmit any interest in the inheritance or legacy to his heirs, 
whereas the stipulator did, as we learn from the text, transmit 
to his heirs the hope that the thing stipulated for would be one 
day duo to him {s/ws dehitum hi). The reason of this differ¬ 
ence is, that the testamentary dispositions were considered to 
be made from a motive of kindness to the hCir or legatee per¬ 
sonally. 

If the promissor attempted to defeat the condition by pre¬ 
venting its being fulfilled, he was treated as if he had promised 
pure, and the thing could be demanded from him at once. 

ft is here said that a promise to pay, if a person did not do a 
thing, was a promise to pay when he died. There was, how¬ 
ever, this difference: the promissor was certain to die, and 
therefore, the stipulation, with the words cum moriar, was really 
made in diem; whereas jt Avas not certain whether the pro¬ 
missor wduld or would not go up to the Capitol, and, therefore, 
the stipulation with the words si in Capitolium non ascendero 
was made suh conditione. 


5. Loca ctiam iuscri stipulation! so- 
lent, veluti Carthagine daro spondes ? 
tjuai stipulatio, licet pure fieri videa- 
tur, tamen re ipsa habet tempus in- 
jectum, quo promissor utatur ad pe- 
cuniam Carthagine dandam; ot ideo 
si quis Komm ita stipuletur, hodie 
Carthagine dare spondes? inruilis 
erit stipulatio, cum impossibilis sit 
repromissio. 


6. It is customary to insert a 
particular place in a stipulation, as, 
for instance, “ Do you engage to give 
mo .at Carthage?” and tliis stipula¬ 
tion, although it appear- to be made 
simply, yet necessarily implies a de¬ 
lay sufficient to enable the person who 
promises to pay the money at Car¬ 
thage. And therefore, if any one at 
Homo stipulates thus, “ Do you en¬ 
gage to give to me this day%t Car¬ 
thage?” the stipulataon is useless, 
because the thing promised is im-. 
possible. 
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D. xlv. 1. 73; D. xiii. 4. 3. (i. 


6. Conditiones qucc ad pra-Herltum 
vel prspsens tempus referuntur, aut 
statim infirm ant obligationeni, aut 
omnino non differunt, veluti si Titiiis 
consul fuit vel si Mievius vivit, dare 
spondes ” nara si ea ita non s'unt, 
niliii valet stipnlatio; sin antem ita 
se habent, statim valet. Qua* enim 
per rerrm naturarn sunt ccrta, non 
mDittutur obligationeni, licet apud nos 
incorta sint. 


Tt. xlv. 1. 100 ; 

7. Non solum res in stipnlatum de- 
duci possunt, aed etiam facta, ut si 
stipulemur aliquid fieri vel non fieri, 
f'lt in hujusmodi stipulationibus opti¬ 
mum crit poenam aubjicere, nc quan- 
titas stipulationis in incerto sit, ac 
necesse sit acLori probarc quid ejus 
intersit; itaque .si quis ut fiat aliquid 
stipulctur, ita adjici poena debct: .si 
ita factum non crit, tuncpmna* nomine 
decern nureos dare spondes. Sed si 
quii'daiji fieri, qua'dam non fieri, una 
o.ulernque conccptiouc stipulctur, 
clausula liujusmodi crit adjicienda: si 
udversus en factum erit, sive quid ita 
factum non erit, tunc pninic nomine 
decern aureos dare spondes ’ 


I), xlv. 1. 137. 7; 


6. Conditions, which relate to time 
present or past, either instantly make 
tlic obligation void, or do not suspend 
it in any wa.y; as, for instance, “ If 
Titius has been consul, or if 
Mievius is alive, do you engage to 
give me?" Tf the thing mentioned is 
not really the case, the stipulation is 
void; if it is the case, the stipulation 
is immediately valid- Things certain, 
if regarded in themselves, altliough 
uncertain as far as our knowledge is 
concerned, do not delay the formation 
of the obligation. 

D. xii. 1. 37-30. 

7. Not only things, but acts, may 
be the subject of a stipulation ; as 
wlien we stipulate, that something 
shall, or shall not, be done. And, in 
these stipulations, it will be best to 
subjoin a jjenalty, lest the amount in¬ 
cluded in the stipulation should be 
uncertain, and the plaiiitifl' should 
therefore be obliged to pi’Oi'e how 
great his interest is. Therefore, if 
any one stipulate, that soraetliing 
shall be done, a penalty ought to be 
added as thus: “ If the thing is not 
done, do you engage to give ten aurei 
by way of penalty?” But, if by one 
single question a stipulation is made, 
that some things shall be done, and 
that other things shall not be done, 
there ought to bo added some such 
clause as this : “ If anything is done 
contrary to what is agreed.on, or any¬ 
thing agreed on is not done, then do 
you engage to give ten aurei by way 
of penalty?” 

D. xlvi. 5. 11 . 


Tit. XVI. DE DUOBUS EEIS STIPULANDI ET 

PEOMITTENDI. 


lit stipulandi ct promittendi duo 
pluresve»rei fieri possunt; stipulandi 
ita, si post omnium interrugationom 
promissor respondeat, spondee, ut 
puta, cum dnobus soparatim slipulan 


Two or more persons may be par¬ 
ties together in tlie stipulation or in 
the promise. In the stipulation, if 
after all have asked the question, the 
promissor answers, “ iipondeo ” “ I 
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tibiis Ufvpromissor respondeat, utrique engage;” for instance, when two 
vestruni dare spondeo ; nam si prius stipulators, having each separately 
Titio apoponderit, deindo alio inter- asked the question, the promissor an- 
rogante spondeat, alia atqtie alia orit swera, “ I engage to give to each of 
obligatio, nec creduntur duo rei stipu- you.” For if he first answers Titius, 
landi esse. Duo pluresve rei promit- and then, on another person putting 
tendi ita flunt: Mfevi, quinque aureos the same question, he again answers 
dare spondes ? Sci, eosdera quinque him, there will be two distinct obliga- 
aiircos dare spondes? si respondent tions, and not two co-stipulators. Two 
singnli separatim, spondeo. or more become co-promissors, thus: 

“ Mrevius, do you engage to give five 
anrei f " “ Seius, do you engage to give 
five aurei 1" each then separately an¬ 
swers, “ I do engage." 

I), xlv. tlH. 9 ; D. xlv. 2. 4. 

Tlie word reus, strictly speaking,- signifies the person who is 
liuhle, or subject, to a demand, but is used more generally to 
signify a party to an obligation, whether active or passive : so 
hei'e we have rei stipulaudi, as well as rei proniittendi. 

It was immaterial whether the interrogation was put and 
answered in the plural, spofidetis ? sjpoftdemus ; or in the sin¬ 
gular, spondes spondeo. (D. xlv. 2.-4.) 

It was not only in contracts made verbis that there could be 
joint creditors and joint debtors. On a commodalum or depo- 
sitmn, for instance, tlie paities might agree that several persons 
should bo subject to a common obligation, and each be bound 
for the whole. (D. xlv. 2. 0.) 

1. lilx hujusmodi obligationibua, et 1. By virtue of such obligations, 
Klipularitibus solidum singulis de- the whole thing stipulated for is due 
betur, ct i)roniittentos singuU in soli- to each stipulator, and from each pro- 
dum tonentur; in utraque tamen missor. But, in each obligation, there 
obligationo una res vei titur, et vcl is only one thing due, and if either of 
alter debitum accipiendo, vel alter sol- the joint parties receives the thing 
vendo, omnium perimit obligationem duo, or gives the thing due, the obli- 
et omnes liberat. gallon is at gnd for all, and all are 

freed from it. 

D. xlv. 2. 2 3. 1. 

If we look to the thing which was the subject of the con¬ 
tract, we may say, however many were the joint parties, there 
was but one obligation, while, if we look to the persons by or 
to whom the promi^^ was given, there were as many obliga¬ 
tions as there were persons making or receiving the promise; 
if, therefore, the thing were given, that is, payment or perform¬ 
ance made, the obligation was at an end, but the obligation 
binding on any one might be made to cease without those 
binding on the others ceasing also. If, indeed, thewaid of the 
law had been called in to enforce the obligation, the position 
of the parties was different. If one co-stipulator sued the pro- 
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missor, all the other parties to the stipulation were thereby 
prevented from suing him ; and if one co-pro missor wore sued, 
none of the others could bo sued, until it appeared that there 
was a deficiency in what had been obtained from the promissor 
that had been sued; the others might then be sued to make up 
this deficiency. (C. viii. 41. 28.) 

2. Ex diiobus reis promiltcnili alius 2. Of two co-promissors, one may 
pure, aliup in diom vel sub conditiono engage simply, the other with the 
obligari potest; nec impedimento erit introduction of a particular time, 
dies aut conditio, quominus ub eo qni or conditionally ; and neitlicr the 
piure obligatus est, petatur. tiiuo nor the condition will prevent 

payment being exacted from the one 
who binds himself simply. 

1). xlv. 2. 7. 


Tit. XVII. DE STIPULATIONE SERVORUM. 


Servus ex iiersona domini jus 
stipulandi liahct; sed horeditas in 
plerisque personal dofimcti vicem 
sustinet: idcoqne quod servus hero- 
ditarius ante aditaiii herbditatem sti- 
pulatur, acqnirit hereditati, an per hoc 
ctiam heredi postea facto acquiritur. 


A slave derives from the persoua 
of Ills master the power of making a 
stijnilation. And as the inheritance 
in most respects represents the per¬ 
sona of the deceased, if a stipulation 
is made by a slave belonging to the 
inheritance before the inheritance is 
entered on, he acquires for the in¬ 
heritance, and therefore for him wlio 
subsequently becomes heir. 


D. xli. 1. 34. Cl. 

A slave had no persona, that is, no capacity of acquiring 
civil or political rights. But his master, who had such a ca¬ 
pacity, could make his own persona speak and act through 
tlie slave, who was. thus only a channel by which the wishes 
of the master were expressed. (See I3k. i. Tit. 3, pr.) But 
although a slave could thus engage others for the benefit of his 
master, by a stipulation, he could not bind his master, and 
could not, therefore, be the promissor in a stipulation; hence, 
the text only speaks of the stipulations, and not of the promises, 
of slaves. 

Ifi plerisque person re defuncti vicem sustinet; the inheritance 
represented tlie person of the deceased in most things, but there 
were some things which the slave could not acquire for the 
inheritance, which he could acquire for a living master; a usu¬ 
fruct, for instance, being always attached to a person, could not 
be stipulated for by a slave before the inhcritauco was entered 
on. (D. xlv. 3. 29 ) 
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1. Sive autem domino, sive sibi, i. Whether a slave stipulates for 
hive conservo suo, sive impersonaliter Eis master, or lor himself, or for his 

servus stipuletur, domino acqnirit. fellow-slave, or without naming any 

Idem juris ost et in liberis qui in person for whom he stipulates, he 

potcstate patris sunt, ex quibus causis always acquires for his master. It 

acquirers possunt. is the Same with children in the 

power of their father, in all cases in 
* which they acquire for him. 

I), xlv. 3. 15; D. xlv. 1. 45, pr. and 4. 

What is said here of the cliildren in potcHtale must be taken 
witlj all the liinitatious made necessary by the power they had 
to acquire a pecnlium for themselves. (See Bk ii. Tit. 9.) 

‘4. Sod cum factum in stipulatioue 2. If it is a licence to do something 
continohitur, omnimodo persona sti- that is stii»ulated for, the benefit of 

pulantis continctnr, veluti si servus the stipiilation is personal to the 

slipiiloLur lit sihi ire iigere liceat; stipulator; for instance, if a slave 

ipse ciiira tantum prohiberi non debet, stipulate that he shall have a right 

non etium dominus ejus. of passage for himself or beasts and 

vehicles, it is he himself not his 
master who is not to be hindered 
from passing. 

D. xlv. 1. 130. 

Even in this case the slave really acquires for the master. It 
is the master, and not the slave, who could enforce the stipula¬ 
tion hy action. Of course this personal licence to cross land is 
something quite different from a servitude. For a servitude 
cundi or itffendi, stipulated for by the slave, could only be 
attached to prcbdium of the master. (D. xlvi. 3. 17.) 

3. Servus communis stipulando 3. If a slave held in common by 
unicuique doniinorum pro portione several masters stipulates, he ac- 
dominii acquirit; nisi jussu unius quires a share for each master ac- 
oorum nut nominatim cui eorum cording to the proportion which each 
stipulatus est; tunc enim ei soli has in him, tmless he stipulates at 
acqiiiritur. Quod servus communis the command, or in the name of any 
stipiilatur, si alteri ex dominis acquiri one master, for then the thing stipu- 
non potest, soUdum alteri acquirituf; latcd for is acquired solely for that 
veluti si res quam dari stipulatus est, master. And, whatever a slave hold 
unius domini sit. in common stipulates for, is all ac¬ 

quired for one of his masters, if it is 
not capable of being acquired for the 
other; as for instance, if it belongs 
to one of his masters. 

Gai. ii. 107 ; D. xlv. 3. 7. 1. 
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Tit. XVIII. DE DIVISIONE STIPULATIONUM. 


Stipulationnm aliaj sunt judicialcs, Stipulations are either judicial, or 
ulite pra’toriiv, alia* convenlionalus, pne^oriau, or conventional, oi* cora- 
alia* communes tarn pra'toria' quam inon, that is, both pnetorian and 
judiciales. judicial. 


P. xlv. 5. 


The division of stipulations here given is based on the differ¬ 
ence of the grounds on which they are entered into, the ground 
being sometimes the will of the parties, sometimes the direction 
of a person in authority. 


1. Judiciales Sunt dumtaxat, qiuu 
a mero judicis officio proficiscnntur: 
veluti de dolo caulio, vel de porse- 
quendo servo qui in fuga est, resti- 
tuendovo pretio. 


1. .Judicial stipulatrons ai'e tliosc 
which proceed exclusively from the 
office of the judge, such as the giving 
security against fraud, or the engage 
ment to pursue a fugitive slave, or to 
pay his price. 


P. xlv. 1.5; 1>. XXX. GO. 15. 

Before the magistrate the parties were in jure, before the 
judex they were in judicio. (hJeelntrod. sec. 98.) The judex 
sometimes ordered that the parties before him should enter into 
stipulntions. 

Two instances arc here given of stipulations directed b*y tlio 
judex. The first 'mthade dolo cautio. This was a stipulation 
directed for the benefit of a plaintiff, that the sentence given in 
his favour might be executed, without any attempt at fraud 
{dolus mains) on the part of the defendant. For instance, if 
the defendant was ordered to make over the property in a slave, 

judex would direct that ho should stipulate that he bad done 
nothing to lessen the value of the slave. Otherwise the slave 
might he made over to the plaintiff, and the plaintiff’s claim be 
thus nominally satisfied, while it might really he evaded by the 
defendant wilfully doing the slave some material harm. (J). vi. 
1. 20. and 45.) 

The other instance given is that of the stipulation de perse- 
quendo servo qui in fitga est, resiituendove pretio. A slave 
must be supposed to be demanded, and to run away before the 
decision is given. As tlie defendant, being the actual possessor, 
could alone reclaim the slave against third parties, the judex 
would compel him to engage by stipulation to follow and reclaim 
him, or to pay his price. If the slave escaped without any 
fault whatsoever of the defendant, the judge merely directed 
that the defendant should engage to give up the slave if he 
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came into his power, and to permit the plaintiff to bring an 
action in the defendant’s name for the recovery of the slave 
frorn any one who might detain him. (D. iv. 2. 14. 11.) 


2. Priotoriro sunt, qiuu a 'mero 
prrt'toris officio proficiscunlur, veluti 
dainni infecti vel legatorum. Prso- 
torias autem stipulationcs sic exaudiri 
o))ortot, ut in his contineantur etiara 
.d^dilitiio; nam et ha) a jurisdictiono 
veniunt. 


2. I’licLoiian stipiilauons are those 
which proceed exclusively from tlio 
office of the piiotor; as *the giving 
security against damnum infcclum, or 
for the payment of legacies. Under 
pra'torian stipulations must be cotn- 
preltended ^Edilitian, for these, too, 
proceed from a magistrate pronounc¬ 
ing the law. 


1). x1. 1. r.. 


JJammim infeetum eat dammim nonJ'actinn quod futurum 
verentur. (11. xxxix. 2. 2.) damnum futurum 

which a man appiohondcd wore an injury to his premises from 
the fall of the ill-repaired house of his neighbour, by the strict 
civil law, if he wore to wait till the mischief were done, his 
neighbour might abandon his property in the fallen lioiise, and 
the injured man could then obtain no reparation from him. To 
remedy this, the prtetor would, if he saw lit, order the neighbour 
to give security {cautio damni infecti) to indemnify the person 
applying against any damage that might be done. If this order 
were not obeyed, the prmtor authorized the complainant to 
entemipon and occupy the premises {in jwssessiojiem mittehat); 
and, finally, if security wer^still refused, the praetor gave the 
complainant full possession of the premises, hut he was liable 
to bo dispossessed, if within a certain time the original pro¬ 
prietor made compensation, and complied with everything 
enjoined him. (See 1). xxxix. 2. 4. 1.) 

Legatorum: this was a stipulation binding the heir to })ay 
legacies, when due, which were not yet payable ; otherwise the 
heir might previously have spent and consumed all the inherit¬ 
ance. 

A jurisdictione veniunt, that is, come from a magistrate jus 
dicens, as opposed to a judex. 


3. Convcutionales sunt, que ex con- 
ventiono utriusque partis coucipiun- 
tur, lioc est, ncque jussu judicis, 
ncqiie jussu pr.a^toris, sed ex con- 
ventiono contrahcnliiim. Quarum 
totidein genera sunt quot, pene dixe- 
rim, rerum conlrahendarum. 


3. Conventional stipulations are 
those, wliich are made by the agree¬ 
ment of parties; that is, neither by 
the order of a judge nor by that of 
the pr.Dtor, but by the consent of the 
persons contracting. And of these 
stipulations there are as many kinds, 
so to speak, as tin ro ore of things to 
be contracted for. 


D. xlv. 1. 5. 
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4. Communes stipulationes sunt, 
veluti rem salvam fore pupilli; nam 
et praetor jubet rem salvam fore 
pnpillo caveri, et iiiterdum judex si 
aliter expodiri liipc res non potest; 
Tol dc rato stipulatio. 


4. Common stipulations arc those, 
for example, providing for the secu- 
lity of the property of a pupil, for 
sometimes the pra-tor, and sometimes, 
ton, when the matter cannot be ma¬ 
naged in any other way, the judge 
orders it should be entered into; or, 
again, the stipulation that a thing 
shall be ratified. 


D. xlv. 1. 5. 

Communes stipulationes were those sometimes directed by 
the prmtor, sometimes by tlie judex. They oiiglit properly to 
have preceded the conrenlionales. 

Mention has already been made of the security a tutor or 
curator was obliged to, give. (Bk. i. Tit. 24, pr.) .It was 
properly given before the tutor entered on bis oflicc, and it be¬ 
longed to the pra3tor to see that it was given. But if, before it 
was given, the tutor sued a debtor of the pupil, and the debtor 
objected that security had not been given, the judge, in order 
that the proceedings might not be put an end to, would direct 
security to be then given before him. 

The stipulation de rato, or rem rntum haheri, was one 
entered into by a procurator bringing an action in the name of 
his principal that what he did would be ratified by his principal. 
It properly belonged to the praetor to direct that this stipulation 
should bo entered into before the ^tis contestatio (see Tnirod. 
sec, 105) ; but if he omitted to direct this, and there was 
ground for distrusting the authority of the procurator, the judge 
would direct tlnit the procurator should bind himself by this 
stipulation. (See Bk. iv. Tit. 11. 1.) 


Tit. XIX.' DE INUTILIBUS STIPULATIONIBUS. 


Omnia rea qure dominie nostro Plverything, of which wo have the 
Bubjicitur, in stipulationem deduci property, whether it be moveable or 
potest, aivo ilia mobilis, sive aoli sit, immoveable, may be the object of a 
. ^ stipulation. 

A stipulation is inutilis, i. e. invalid, when it produces no tie 
binding on the parties to it. It would seem to have been 
proper to have examined here the causes which make contracts 
of any kind invalid, and not to limit the inquiry to stipulations. 
But the stipulation was so much the most important kind of 
contract that it is taken to represent all other kinds. Some few 
of the causes of invalidity noticed in this Title are peculiar to 
stipulations, but most are common to all contracts. 
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Lagrange thus classifies the reasons given in this Title for 
the invalidity of stipulations: they might be invalid (1) on 
account of their object (pr. paragr. 1, 2, 22, 24); (2) on ac¬ 
count of the persons by whom (paragr. 7, 8, 9, 10,. and 12), 
for whom (paragr. 3, 4, 19, 20, 21), or between whom (paragr. 6) 
they were made ; (3) on account of the manner in which they 
were made (paragr. 5, 18, 23) ; (4) on account of the time 
(paragr. 13, 14, 15, 16, 26), or the condition (paragr. 11, 25) 
subject to which they were made. 


1. At si quis rein qua.' in rerum 
Tiatura non est aiit csso non potest, 
dari stipulatus fiieiit, veluti Stichum 
qui mortuus sit, qucni vivere credcbat, 
awt ni(>poccntauriim qui esso non 
possit, iuulilis erit stipulatio. 


1. But, if any one stipulates for a 
tiling wliich does not, or cannot exist, 
as for yticbus, who is dead, but whom 
he t^^ought to bo living, or for a Hip- 
pocentaur, which cannot exist, tlio 
stipulation is void. 


Gat. iii. 97. 


In such a case no claim could be made for the supposed 
value of tho thing, nor even for a sum promised under a penal 
clause in case of non-pcrformatice. (D. xlv. 1. 69 and 103.) 


2. Idem juris est^ si rom sacram 
aut religio.sam qiiam huniani jmis 
e*-se creilebdt, vel imhlictini quiv usi- 
bus poptili perpetuo exposita sit, ut 
forum vcl thoatrum, vel liberum ho¬ 
rn in err^ quern _ scrv urn esse oredobat, 
vel cujus comnicrciuni non babuent, 
vel rem snam dari qnis stipulctur; 
nec in pendenti erit stipulatio ob id 
quod pubhea res in privatum deduci, 
ct ex libero servns lieri polest, et 
comincrcimn adipisci stipulator po¬ 
test, et I'es stipulatoris esse desi- 
ncre potest; sed protiniis inutilis est." 
Item contra, licet initio utiliter res in 
stipulatum doducta sit, si postea in 
earuin qua causa dc quibus supra 
dictum est, sine facto promissoris de- 
venerit, extiiigiiitnr stipulatio. At 
nec statira ab initio tails stipulatio 
valebit, Ijiiciurn Titium, emu servus 
erit, dare spondes? et siniilia; quia 
quie natura sui doniinio nostro ex- 
empta sunt', in obligationem dcduci 
nullo niodo possunt. 


Gai. iii. 97; D, 


2. J t is the same if any ono slipu- 
lutes for a thing sacred or religious, 
which he tliouglit to be jirofaiie, or 
for a public thing appropriated to the 
lierpetual use of the people, as a 
forum, or theatre, or for a free man, 
whom he thought to be a slave, or 
for a thing of which he has not the 
commerciinn, or for a thing belonging 
to himself. Nor will the stipulation 
remain in suspense, because tho 
public thing maj become private, the 
freeman may become a slave, the sti¬ 
pulator may acquire the commercium 
of the thing, or the thing which now 
belongs to him may cease to be his ; 
but the stipulation is at once void. 
So, conversely, although a thing may 
have been validly stipulated for ori¬ 
ginally, yet, if it afterwards fall under 
the class of any of the things before- 
mentioned, without the fault of the 
promissor, the stipulation is extin¬ 
guished. Such a stipulation, too, as 
tho following, is void ab bnViw, “Do 
you promise to give me Lucius Titius, 
when he shall become a slave?” for 
that which by its nature belongs to 
no one, cannot jn, any way be made 
tlie object of an oblifjation. 

xlvi. 82, 83. 6. 



433 


LfB. HI. TIT. XIX. 


Cujus commercium non habuerit. JFor instance, if, in 
the days of Gains, a •peregrinus had stipulated for a fundiifi 
Italicus; or if, in the times of tlie Lower Empire, a heathen 
had stipulated for a Christian slave (0. i. 10). Of course, if 
the promissor had not the commercium of the particular thiuf^, 
while the stipulator had it, tlic promissor was answerable to 
the stipulator for a breach of contract if he did not fulfil his 
promise. (D. xlv. 1. 34.) 

Vel rem suam. It cannot belong to him more than it does; 
but he might stipulate for its value, or for the thing itself if it 
ceased to belong to him, (D. xlv. 1. 31.) 

Extinguitur stipnlatio. And if it were onc^ extinguished, 
no alteration of circumstauees would renew it. In lierjgetuum 
suhlata obligatio restitni non potest. (1). xlvi. 3. 93. 8.) 

In a stipulation it made no dilferencc tliat the stipulator was 
really ignorant that there was some character attacliing to the 
object of the stipulation which ruado tlic stipulation invalid, as 
that it was sacred, or public. The fact that it was sacred or 
public invalidated the stipulatixm, and the stipulator had no 
further remedy against the promissor. We shall find (Tit. 34. o) 
that if a person purchased in ignorance a thing of tin’s nature, 
he would have a remedy against the seller to indemnily him for 
the loss he sustained by the purchase. 


3. Si quis alium daiurum fucturunive 
quod spoponderit, non oUigabitur, 
vcluti si spondeat Titium quinqiie 
aureos daturuni. Quod si effocta- 
rum se ut Titius daret, spoponderit, 
obligatur. 

D. xlv. 

4. Si quis alii quain cujus juri sub- 
jectus sit, stipuletur, nihil agit. Plane 
solutio etiam in extranei personam 
conferri potest, veluti si quis ita sti¬ 
puletur, mihi aut Seio dare spondes ? 
ut obligatio quidem stipulatori ac- 
quiratur, solvi tamen Seio otiam in¬ 
vito eo recte possit; ut libei'atio ipso 
jure contingat, sed ille adversus Seium 
habeat mandati actionem. Quod si 
quis sibi et alii cujus juri subjectus 
non sit, dari deccm aureos sUpulutug 
est, valebit quidem siipulatio; sed 
u+xurn totum debeatur quod in stipu- 
lationem deductunr est, an vero purs 
diraidia, dubitatum est; sed placet 
non plus quam dlmidiam partem oi 
aoquiri. Ei qui juri tuo subjectus 
est, si stipulatus sis, tibi acquirls; 


3. If a man promise that another 
shall give or do something, he is not 
bound, as if lie promise, lliat Titius 
shall give five aurv\. But, if he pro 
raise that he will manage that Titius 
shall gi\e five aurei, he is bound. 

1. yq.’ 

• 4. If any one stipulates for the 

benefit of a third person, other than 
a person in whose power lie is, the 
stipulation is void. But it may be 
arranged that payment shall be made 
to a tliird person, as if a person sti¬ 
pulates thus, “ Do you engage to pay 
to mo or to Seius?” The stipulator 
alone, in this case, acquires the obli¬ 
gation ; but payment may be made to 
Seius even against his will; the payer 
will then be at onoe freed from bis 
obligation, while the stipulator will 
have against Seius an actio mandati. 
Tf any one stipulates that ten aurei 
shall bo paid to him and to a third 
person, otlier than a person in whose 
power he is, the stipulation is valid; 
but it has been dofubted, whether, in 
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quia vox tiia tamqnam iilii sit, sicuti this case, the whole suih is due to 
filii vox tiuuquam tiia intolligitur in the stipulator, or only half; and it 
iis rebus qua; tibi acquiri possunt. lias been decided that only' half is 

due. But, if you stipulate for an¬ 
other,- who is in your power, you ac¬ 
quire for yourself; for your woi'ds are 
• - as the words of your son, and your 

• son’s words are as yours, with respect 

to all things which can be acquired 
for you. 

Gai. hi. 10,1; D. xlv. 1. 1-11. 3; D. xlv. 1. 39. 130; D. xxxix. 3. 42. 

No ono who was not a party to a contract could gain or lose 
hy it. Res inter alios acta, aliis neque uocere, neque prod- 
esse potest (a maxim not to he found exactly in its present 
sliapc, but based on 0. vii. 00. 1). And as4,liiswas true of all 
kinds of contracts, so was it specially of stipulations, in which 
a particular formula had to bo spoken, and which could not 
properly be entered into by any ono that was absent. The 
third person not being a party to the contract, could have no 
action to enforce it, and the stipulator could not enforce it 
because ho had no interest in it. If, indeed, he had any interest 
in it, that is, any legal interest, which of course might happen, 
a stipulation for another was binding. Si stipuler alii cunt 
niea inf cresset ait Marcellus stijnilaiionem valere. (D. xlv. 

1. 38. 20, and see paragr. 20 of this Title.) And when one per¬ 
son wished to stipulate for another, the object might generally 
be efFcctcd by adding a penalty for the non-performance of the 
promise. A stipulation binding the proraissor to give some¬ 
thing to Titius, or if it were not given, to pay a penalty to the 
stipulator, was binding. It was, indeed, nothing but a condi¬ 
tional contract. In the event of something not happening, 
which might have happened, a certain benefit was to accrue to 
the stipulator. (D. xlv. 1. 38. 17.) It is because the thing 
juight have happened that such a penal clause differs in its 
effect from one made tw enforce the performance of a thing 
physically im])ossiblo. (See note on paragr. 1.) 

Mi/ti ant Seio. The third person, to whom payment might 
be thus made at the option of the payee, was said to be 
solutionis causa adjectus. (D. xlvi. 3. 95. 5.) 

Sihi et alii. We learn from Gains, that the Sabinians were 
of opinion that J^e, whole sum specified was in this case due to 
the stipulator. Justinian adopts the contrary opinion. (Gai. 
iii. 103;) 

Every one could stipulate and promise for his'heir. Eveiy 
paterfamilias could stipulate for those under his power and 
his slaves; every person under power and every slave could 
stipulate for the paterfamilias or master, and could promise so 
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fts to bind the paterfamilias or master, if authorized, directly 
or indirectly, to do so. (Sec Bk. iv. Tit. 7.) 

In the later law many kinds of stipulations could be made 
through another person, though this was contrary to the 
primary notion of a stipulation. For instance, the stipulation 
rent impillo salvam fore" (see Tit. 18. 4) could be made, 
for a pupil who was infans^ or absent, by a public slave, by 
a person appointed by the preetor, or by a magistrate if the 
parses came before him. (D. xxvii. 8. 1. 16.) 

rrontei'ea inutilis est stipulalio, 5. A stipulation, again, is void, if 
si quis ad oa qua? interrogatus erit, tlie answer not agree witli tlio 
non respondeat: veluti, si decern au- demand; as when a person stipulates 
reos a te dari stipuletur, tu quinquo that ten aurci shall be given him, and 
proraittas, vel contra ; .ant si ille pure you answer five, or vico versa. A sti- 
stipulotur, tu sub conditione prorait- pulation is also void, if a person sti¬ 
lus, vel contra, si modo scilicet id pulates simply, and you promise 
exprimas, id est, si cui sub conditione conditionally, or vice versa; provided 
vel in diem stipulanti tu respondeas, only, that the disagreement is cx- 
pra^senti die spondco: nam si hoc prcssly stated, as if, when a man 
solum respondeas, proraitto, breviter stipulates conditionally, or for a par- 
videris in eamdem diem vel condi- ticular time, you answer, “ 1 promise 
tionom spopondisso; nequo onim for to-day." But, if you answer only, 
necesse ost in respondendo oadeni “ I promise,” yoxi seem in a brief way 
omnia repeti, qure stipulator -ex- to agree to the time or condition he 
presserit. proposes. For it is not necessary,’ 

that in the answer every word should 
bo repeated which th6 stipulator ex¬ 
pressed. 

D. xlv. 1. 1. 3, 4; D. xlv. 1. 134.1. 

Si decern aureos. Ulpian, in the Digest, decides the question 
the other way. (D. xlv. 1. 1. 4.) 

0. Item inutilis est stipidatio, si vel fi. A stipulation is also void if 
ab eo stipuleris qui tuo juri subjoctus made with one wlio is in your power, 
est, vel si is a te stipuletur. Sed or if such a person stipulate with 
sorvus quidem, non solum domino you. A slave is incapable not only 
suo obligari non potest, sed ne alii of onHering into an obligation with 
qxiidem nlli; filii vero familias aliis his master, but of bin’tling himself to 
obligari possunt. any other person. But a Jilius/amilias 

can enter into an obligation with 
others. 

Gai. iii. 104. 30 ; D. xjiv. 7. 14. 

This paragraph must of course be taken a^expressed with¬ 
out reference to the peculia of some person^n power and of 
slaves. 

7. Mutiira neque stipulari neque 7. It is evident that a dumb man 
promittere posse palam est, quod et can . neither stipulate nor promise, 
in surdo receptum est; quia et is qui And this is considered to apply also 
stipulatur verba promittentis, et is to deaf persons, for he who stipu- 
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qui promittit verba Btipiilantis audire 
dcbet: undo apparet non do eo nos 
loqui qui tardius exaudit, sed do eo 
qui omuino non audit. 


Gai. iii. 105; 

P. Furiosus nullum nepfotium ge- 
rcre potest, quia non iuteliigit quid 
agit. 


lates, ought to bear the words of the 
promissor, and he who promises, tho 
words of the stipulator. Hence, it is 
clear that wo ai'o not speaking of a 
person who hears w ith difficulty, but 
of one who cannot hear at all. 

D. xliv. 7. 1. 15. 

8. A madman can go through no 
legal act, because he does not under¬ 
stand what he is doing. 


Gai. iii. 100. 

During lucid intervals a madman could make valid stipula¬ 
tions or promises. 


0. Pupillus oinne negolium rocto 
gorit, ut tamen sicuhi tutoris aucto- 
ritaa ncccssaria sit, adhibeatur tutor, 
vohiti si ipso obligetur: nam alium 
sibi obligaro ctiam sino tutoris aucto- 
ntatc potest. 


0. A pupil may go through any. 
legal act, provided that the tutor takes 
a part in tho proceeding in cases 
where his authorization is necessary ; 
as for instance, wlicn the pupil binds 
himself, for a pupil can bind others 
to him without tho authorization of 
his tutor. 


Gai. ii. 107. 


10. Sed quod diximus do pupillis, 
utiqiie do iis verum est qui jam ali- 
quom intelloctum habent; nam inf ans 
cL qui infanli proximus ost, non mul- 
tura a furioso distant, quia hnjus 
ii'tatis pupilli nullum habent iutcl- 
leeturn ; sod in proximis in fan ti, prop¬ 
ter utilitatcra eorura, benignior juris 
interpretatio facia ost, ut idem juris 
habeant quod pubertati proximi. Sed 
qui in potestate parentis est impubes, 
ne auctoro quidem jpatre obligatur. 


10. This must bo understood only 
of pupils who already have soma 
understanding; for an infant, or ono 
still near to infancy, differs but little 
from a madman, for pupils of such 
an age have no understanding at all. 
But, in order to consult their interest, 
the law is construed more favourably 
to those who are near to infancy, and 
they are allowed the same rights as 
those near- the age of puberly. A 
son in the power of his father, and 
under the ago of puberty, cannot bind 
himself even if his father authorizes 
him. 


Gai. iii. 109; D. xlv. 1. 141. 2. 

An infant was properly ono qiii fari non potent, a child not 
yet old enough to speak. When a child could talk, and began 
to have some degree of understanding, he was termed infanti 
proximus. He pould now pronounce the wofds of a stipulation, 
and the law permitted him to do so with the sanction of his 
tutor in certain cases, such as the acquisition of an iaheritance, 
where his personal intervention was necessary. But the law 
did not allow him to stipulate except when the stipulation was 
clearly for his benefit. (D. xxix. 2. 9.) 

Just as tho child who was older than an infant was said to 
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bo infanti proximus^ so ono a littlo younger than a puhes was 
said to bo puhertati proxinvm. Originally no fixed time was 
assigned at which a child passed from one of these states to 
another; but in later times the word infatts had a new mean¬ 
ing ; for, following a theory borrowed from the physicians, who 
maintained that the human body underwent a marked change 
every seven years, a constitution of Theodosius fixed the first 
seven years as the period of infancy. (Cod. Theod. viii. 18. 8.) 
The original meaning of the word was tljus lost sight of, and 
infa 7 is meant a person under seven years of age. Even in the 
time of Justinian, however, the mode was not very accurately 
fixed in which the different terms describing the ago of a 
child were employed. The terms inf mm and proximus 

are retained in the text as they stood in Gains, although the 
iifan/i proximt/s was now included in the i/fans (seo Bk. i. 
Tit. 2\, pr.); and Theophilus, in his Paraplirasc of tliis para¬ 
graph, says, proximus Ufanti qualm fnerit qni Hepiimum aut 
octavum annum agit; Avhercas the most accurate mode of 
expression, afier the constitution of Theodosius, would be to 
consider infanti pj oximiis as a terra no longer needed, and to 
say that, after a child commenced his eighth year, he was 
jyu hurt a (i qtro. vim ns. 

The pntetfamilum could not, like a tutor, supply his au¬ 
thority to make up what was deficient in the power of the 
pupil. I'ho concluding words of this paragraph are taken 
from Gains, who makes his statement more complete by adding 
puhes vero qni in poleslale est, proinde ac si paterfamilias 
ohligari solet. (D. xlv. 1. 141. 6.) 


11. Si impns..ibi]is conditio obli- 
gationibns adjiciatur, nihil valet sti- 
pnlatio. Jmpossibilis'nufcem conditio 
liabetur, cui natura iruxicdimento est 
quominus oxistat, vclnti si quis ita 
dixerit, si dij^ito colum attigero dare 
sponiles’ ,At si ita stipnletpr, si digilo 
oinliim non attigero dare spondes ? 
pnre facta obligatio intclligiUir, idco- 
que atatim petero potest. 


11. If an impossible condition is 
added to an obligation, the stipulation 
is void. A condition is considered 
impossible of which nature forbids 
the accomplishment; as, if a person 
says, “ Do you promise if I touch 
the heavens with ray finger?” But 
if a stipulation is made thus, “Do 
you promise if T do not touch the 
sky with my finger?” the oldigation 
is considered ns unconditional, and 
pciformance may be instantly de¬ 
manded. 


Gat. hi, OR ; D. xlv. i. 7. 

An impossible coiidilion in a testamentary gift was treated 
as if it had never been inserted. In a stipulation or any other 
contract it made the contract void, a difieronco owing to the 
favour with which testamentary gifts were regarded, (See 
Bk. ii. Tit. 15. 10.) 
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In the stipulation “ if I do not touch the heavens/’ &e., 
there is really no condition ; there is nothing left undecided in 
the mind of the speaker or hearer. 


13. Item verborum obligatio inter 
abseiiles concepta inutilis est. Sed 
cum hoc materiam lilium contentiosis 
homiiiihus prii'stabat, forte post tern- 
pus talcs allegationes opi)onenlibus, 
et non pra'seutes esse vel se vel ad- 
versanos suns conteudeutibus, idco 
nostra coiisfitutio proi)ter colevilatem 
dirim(‘iidarum litiuin introductii est, 
quain ad Ciosaiicn^es advoeatos scrip- 
simns : jjer quam disposuinius tales 
scripturas qua’ presto esse paries in¬ 
dicant, omnimodo esse credendas, 
nisi ipso qui tahbus utitur improbis 
allegationibiis, muuifbstissiniis i)ro- 
batioiubus vel jier scripturam vel irer 
testes idoncos approbaverit, in ii»so 
toto dio quo conliiyebatur instiu- 
luerilura sosc vel adveisarium suurn 
in aliis locis cs.se. 


13. A verbal obligation, made be¬ 
tween absent persons, is also void. 
But as this doctrine afforded matter 
of strife to contentious men, wlio 
alleged, after some lime liad elapsed, 
that either they or their adversaries 
were not present, rve issued a con¬ 
stitution, addressed to the advocates 
of Ca’sareu, in order to provide for 
the speedy detenu in ation of such 
suits. By tliis we have enacted, that 
written acts which declare that the 
contracting parlies were present, sliall 
he considered as indisputable cvidenco 
of the fact, unless the party who has 
recour.se to such sliumeless allega¬ 
tions makes it evident, by the most 
manifest proofs, eitlior by writing or 
by credible witnesses, that either ho 
or his ailvoi*sary was in some other 
place during tlic wdiole day in which 
the instrument was made. 


Ovi. hi. 138; C. viii. 38. 11. 

No writing was necessary to make a verbal contract valid ; 
but one was generally drawn uj) as a record of the transactions, 
and called inxlruwt:ttluni or cuulio, as being a security for the 
stipulator. 


1.3. Post mortem suam duvi sibi 
nemo stipulari potorat, non magis 
quam post mortem ejiis a quo stipu- 
lahatur; ac ne is qni in alicujus po- 
tostate est, post mortem ejus stiiiu- 
lari poterat, quia patris vel domini 
voce loqui videtur. Sed et si quis 
ita stipuletur, pridie quam moriar vel 
pridio quam morieris dabis ? inutilis 
crat stipulatio. Sed cum (ut ita dic¬ 
tum est) ex consensu contrahentium 
stipulutioncs valent, placuit nobis 
eliam in hunc juris articMilum ncces- 
sanam inducero emendationein: ut 
slvo post mortem, sive pridie quam 
morietur stipulator sivc promissor, 
stipulatio concepta ost, valeat stipu¬ 
latio. 


1.3. A man could not formerly sti-- 
piilate tliat a thing should ho given 
him after his own death, any more 
than after flio death of the promissor. 
Neither could any person in the 
power of another stipulate that any 
thing should be given him after the 
death of the person in whose power 
he was, because it was his father or 
master who appeared to bo speaking 
in him. And if any one stipulated 
thus, “Do you promise to give the 
day before I die ? or the day before 
you die?” the stipulation was invalid. 
But since all stipulations, as we have 
already said, derive their force from 
the consent of the contracting parties, 
we have thought it proper to inlro- 
duee a necessary alteration in this 
respect, so that now', /hethor it ho 
stipulated that a thing si.all bo given 
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after, or immediatdy before, the death 
eitlier of the stipulator or the pro- 
missor, the stipulation is good. 

Gai. iii. 100; C. viii. 38. 11; C. iv. 11. 

A stipulation **pridie qttam moriar " was hold to be invalid, 
because the date when the thing promised became due could 
not be fixed until the death happened, and then the action 
would only be acquired for or against the heirs, exactly as in 
the case of a stipulation “ dahis jwtil morleni." (Gai. iii. 100.) 
Gains says, inidcf/aua visum est e,v heredis persona incipere 
ohliyationcm ; it was out of the due order of things that a 
man should enter into an obligation in wliich no action could 
be brought until after his death. Justinian does away with all 
these subtleties. 


14. Item si quis ita stipulatus erat, 
si navis ex Asia venerit, hodie dai'e 
spoudes? inutilis erit stipulatio, quia 
pra'postere concepta est. Sed cum 
Leo inclytic recordationis in dotibiia 
oamdem stipulationcm qua; pnopos- 
tera iiuncupatur, non esse rejiciendam 
cxisliinavit, nobis 2 )]acuit et Luic 
perfectum robur accommodarc, ut 
noil solum in dotibus sed etium in 
omnibus valeat higusinodi conceiitio 
sli^mlationis. 


14. Also, if any one stipulated 
thus, “ If a certain shiji arrives to¬ 
morrow from Asia, do you engage to 
give to-day?” the stqmlation would 
be void, as being preposterous. 13ut, 
since tile Emperor Leo, of glorious 
memory, decided that sucli a stipula¬ 
tion, which is termed pr(ri>ostcra^ ought 
not to be rejected with respect to 
maiTiage-portions, we liavo thought it 
right to give it coinjilete validity, so 
that now, every stipulation made iu 
this way is valid, not only witli rcsiiect 
to marriage portions, but wbatevor 
may bo its object. 


C. vi. 23. 25. 


Suoli a stipulation^was said to be pra'postere concepta {i, e. 
the things which should come post arc placed because the 

payment is to bo made at once, and thus is placed before {prat) 
instead of after (post) the fulfilment of the condition. Under 
Justinian’s enactment the contract was binding at once, but 
payment could not be enforced until the condition was fulfilled. 
(C. vi. 23. 25.) 


15. Ita autem concepta stipulatio, 
veluti si Titius dicat, cum riioriar 
dare spoudes? vel cum morioris ? ct 
apud veteres ulilis erat et nuuc valet. 


15. A stipulation made thus, as if, 
for instance, Titius says, “ Do you 
promi.so to give when I die,” or “ when 
you die?” was considered valid by 
the ancients, and is so now. 


T). xlv. 1. 45. 3. 


This stipulation was said to be valid because the thing w'ns 
to lie given “ non post mortem, sed ultimo vitte, tempore." 
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(Gai. ii. 232.) The 8q,me might be said of the stipulation 
“ dart pridie quam morlar." 


lU. Item post mortem alterius rocte 10. We may also validly stipulate 
bti|)ulamur. that a thing shall be given after the 

death of a third person. 

D. xlv. 1. 45. 1. 

The death of a third person was an uncertain term, whicli 
might bo as legitimately affixed to a stipulation or any other 
uncertain time. The reason which prevented the stipulation 
post mortem maam or tiuim did not apply. 


17. Si scriptum in instruraento 
fuorit promisisse alhiuem, perindo 
habetur atque si interrogatione iiruj- 
cedciite responsum sit. 


17. It if be written in an instrument 
that a person has promised, the pro¬ 
mise is considered to have been given 
in answer to a precedent interroga¬ 
tion. 


See Paul. Sent. v. 7. 2. Ulpian says (D. ii. 14. 7. 12) that 
ifi at tlie end of the instrument of an agreement, the words 
usually added were found, viz. rofjavit Titius, spopondit 
M(evius, the aigrecment was taken to be a stipulation unless it 
were expressly shown that it was in reality only a pactum. 


18. Quoties phires res una stipu- 
latione conf[)rt‘heuduntur, si (pi idem 
proinissor simiilioitcr respondeat dare 
ftpondco, propter omnes tenetur. Si 
^ero uiiam ex his vel quasdam datu- 
rum se respondent, obhgatio in iis 
l»ro (piibus spoponderit, contrahitur : 
e\ pluribus euiin stipulatioiubus una 
vel (piicdain videutur e.sse perfeette ; 
singulas cnim res stipulnri, el ad 
singula.s respoudero debemus. 


1). xlv. 1. 83. 4; 

10. Alteri stiimlari (ut supra dictum 
cst) iionio potijst: invcntie sunt euim 
hi^usnuKli ubligutlunes ad hoc uL 
uiuis(piisquu sibi aoquirat quod sua 
interest; cctcruin, ut alii detur, nihil 
interest stipulaloris. I'lano si quis 
volit hoc facere, pceiuim stipulari con- 
veniet, ut nisi ita factum sit ut com- 
prehunsum ost, committatur pcDniu 
Btipulatio eliom ei cujus nihil in¬ 
terest ; pmnam eniin quuni stipulatur 
qiiis, non illud inspicitur quid intersit 
cjus, sed quie sit quanlitus in con- 


18. 'VVhen many things are com¬ 
prehended in one stipulation, a man 
binds himself to all, if he answer 
simply “ I promise to give.” But, if 
ho i)romise to give one, or some of 
the things stipulated for, he is bound 
only with respect to the things com¬ 
prised in his answer. I’or, of the 
diilerctit stipulations contained in the 
question, only some oi-e considered 
to have been answered, as for each 
object a sepoi'atc quesUon and a 
separate answer is required. 

D. xlv. 1. 4, 5. 

19. No one, as wo have already 
said, can stipulate for another, for 
this hind of obligations has been in¬ 
vented, that every person may acquire 
wliat it is for his own advantage to 
acquire; and it cannot be for his in¬ 
terest tliat a thing should be given to 
another. But, if any one wishes to 
stipulate for another, he should sti¬ 
pulate for a penalty payable to him, 
although ho wouM otherwise receive 
no advantage from tl’ ) obligation, so 
that if tho prumissor does not perform 
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ilitionii stipnlationis. Ergo si qiils his promise, the stipulation for the 

sliptiletnv T'itio dari, nihil agit; setl penalty maybe valid even for a person 

si addiderit'iKiMiam, nisi dcderis tot who had no interest in the perform- 

uiireos dare spondes ? tunc commit- aneo of tlie promise; for when a 

litur btipiilatio. penalty is stipulated for, it is not the 

interest of the stipulator tliat is ro- 
gai-ded, but the amount of the penalty. 
If, therefore, any ono stipulates that 
a certain tiling shall be given to Titms, 
this is void; but if he adds a penalty, 
“ Do you promise to giie mo so many 
nurei if you do not give the thing to 
Titius?” this stipulation binds the 
proniissor. 

n. xiv. 1. as. 17. 

■^0. Sed ot si quis stipulotiir alii, 20. But, if any one stipulate for 
cum ejus interosset, placuit stipula- another, having himself an interest in 
tioiiein valere. Nam si is qui ])upilli the iierforiiiain-e of the promise, the 
tutelam administrare co perat, cossit stipulation is valid. Thus if ho who 
administratione c-ontiitori suo, et sti- has begun to act as tutor, afterwaids 
pnlatus ost rein pujiilli salvum fore; gives up the administration to hi.s 
qiioniam interest .slipiilatoris fieri co-tutor, and .slipulates for the socii- 
quod stipulatus est, cum obligatus rity of the estate of his pupil, since 
futnrns e<"set piipillo si male gesserit, it is for the interest of the stipulator 
tenet obligatio. Ergo et si qins pro- that the promise should be pi'.r- 
ciiratori siio dari stiimlatus sU, slipu- formed, as he is answi;rable to the 
latio vires liabcbit; et si crcditori piijiil for maladministration, tlie obli 
daii Stipulatus sit, quod sua interest, g.ition is binding. So •if a pei-son 
ne forte vel po-na comrnittatur, vel .stipulates that a thing shall bo given 
pncdia distrahantur quie pignori data to his procurator, the stipulation is 
erant, valet stqmlatio. effectual. So, too, is a stipulation that 

a thing shall be given to a creditor of 
the stipulator, the stipulator liaving 
an interest in the performance of the 
* promise ; as, for instance, that he may 

• avoid becoming liable to a penal 

clause, or that his immoveables, given 
in iilcdge, should not be sold. 

D. xlv. 1. }j8. 20. 20. 

See note on parngr. 4. The tutor was liable for all his co¬ 
tutor did. (Sec Bk. i. Tit. 24.) 

21. Versa vice, qui alium factiinim 21. Conversely, he who undertakes 

promisit, videtur in ea esse causa ut for the performance of another, is 
non teneatur, nisi poenam ip.se pro- nut bound unless he promises under 

miserit. a penalty. 

D. xlv. 1. 38. 2. 

22. Item nemo rem suam futuram, 22. No man can validly stipulate 

in eum easum quo sua sit, ntiliter that a thing which will liereafter he 
stipulatur long to him shall bo given him when 

it lici oines lii.s. 

D. xiv. 1 «7. 
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When the time was come, the stipulation would have nothing 
on which to take effect. 

t 

23. Side alia ro stipulator ficnserit, 23. If the stipulator intend one 
do alia promissor, perinde nulla con- thing, and a promissor another, an 
trahitur obligatio, ac si ad interroga- obligation is no mort1 contracted than 
turn resi)onsiim non esset: veluti, si if no answer had been made to tlio 
homiuem Sticlium a to (luis stipulatus inteiTogation; for instance, if any one 
fuerit, tu de Paniphilo sonscris quern has stipulated that you should give 
Stichum vocari credidoris. Stichus, and you undomtood him to 

refer to Pampliilus, thinking that 
Pamphilus was called Stichus. 

D. xlv. 1. 137. 1. 

SHpufatio (\r utriuf^que ro??8efisu valet. (D. xlv. 1. 83. 1.) 
And if the scorning consent implied in pronouncing the words 
of the stipulation was vitiated hy a mistake under which one 
party spoke of one thing and the other of another, the stipula¬ 
tion was void; hut if the mistake was only with reference to 
something in, or relating to, the thing they were speaking of, 
i. e. if they were really speaking of the same thing, but one 
party was under some misapprehension respecting it, the stipu¬ 
lation was valid. So it was valid if fraud or violence had been 
used to procure it; but though in such cases it was valid, the 
rights it gave were worthless under the jurisdiction of tbo 
pra3tor, wl)o always allowed e.rceptio?}e8 doli, mctU8, &;c., by 
which the action brought on the stipulation was rejielled. 

21. (Juod turpi cx causa promi-.sum 21. A promise made to efl'oet abase 
est, veluti si quis lioinicidiniH vel sa- purpose, as to commit homicide or 
crilegium se facturum promittal, non sacrilege, is not binding, 
valet. 

D. xlv. 1. 20, 27. 

A thing was said to be promhsum cx turpi catmiy when it 
was promised, being itself illegal or immoral, or was the reward, 
or deiiendod on the happening, of anything illegal or immoral. 

2.'>. Cum quis sub aliqua condition© 25. If a stipulation be conditional, 
stipulatus fuerit, licet ante comlitio- allliough the stipulator dies before 
nem dcccsserit, postca oxistento con- the accomplishment of the condition, 
diti(v>e heros ejus agerc potest. Idem if, afterwards, the condition is accom- 
ost et ex promissoris parte. plished, his heir can demand the 

execution of the promise; and so, 
too, tlio heir of the promissor may 
bo sued. 

D. xlv. 1. 57. 

20. Qui hoc anno aut hoc menso 26. A person who stipulates that a 
dari stipulatus est, nisi omnibus par- thing shall he given to liim in such n 
libiis unni vel monsis privtcritis non year or month, canimt legally denuind 
recto petet. the thing promised, until the whole 

year or mouth lias clnpsod. 



442 


LIB. III. TIT. XX. 


D. xlv, 1. 4.3. 

27. Si funduni dari stipiileris vol 27. If you stipulate for a piece of 
hoiuiuem, non potcris continuu agoro, ground, or a slave, you cannot in-* 
nisi tantum spaliurn pneterient quo stantly demand the thing, but must 
traditio fieri possit. wait until enough time has passed for 

• delivery to have been made. 

D. xlv. 1. 73. 


Tit. XX. DE FIDEJUSSORIBUS. 


I’ro eo qui pioniittit, solcut alii It is customai-y that other persons, 
obligari, <jiu lidojiissoru'- appollantur ; termed Ji(l(jiissor< s, should bind them- 
»luos homines uciapcre solcut dum selves for the luomissor; creditors 
curant ut diligentius sibi cautum bit. generally requiring that they should 

do so, in order that the security may 
be greater. 

Gai. iii. 11.5. 117. 

Besides the principal parties to a stipulation, the stipulator 
and the promissor, there might be accessory parties, called re¬ 
spectively adsiijiulatorca and adpromitisores. The adstipulator 
either received the same promise as his principal did, and could, 
therefore, have the same actions, and equally receive or exact 
payment; or ho only stipulated for a part of that for which the 
principal sUjiulated, and tlien his rights were co-exteiisive with 
the amount of his own stipulation. Iqi the early law, the chief 
use of an adslipulator was, probably,, to supply the place of a 
procurator at a time when the law refused to allow stipulations 
to be made by procuration. A might make a stipulation, and 
know that at the time when payment would be duo ho would be 
abroad. He, therefore, joined B in the stipulation, who could 
receive payment, or bring an actu)n in his place. 

Before the time of Justinian no one could stipulate validly 
for a thing after his own death (see Tit. IB. 13), and, there¬ 
fore, those who wished to make such a stipulation joined an 
adslipulator with them, and this adslipulator could bring; an 
action, or receive payment, after the death of the stipulator. 
As in the days of Guius, all contracts could bo made by pro¬ 
curation, it appears from liis account of the adslipulator^ which 
is the only one we have, that the only use of the adslipulator 
was to make tliis stipulation post mortem suam valid.^ (Gai. 
111 . 117 .) 

The adslipulator could not transmit his right of action even 
to his lieirs. llis rights were purely personal, because he was 
selected by the stipulator, to whom he stood in the relation of 
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a mandatary, from motives of personal confidence. (Gai. iii. 
114.) 

Tlie adpromissores wore accessory to tlie promise, in order 
to give the stipulator greater security. They were guarantees 
for the fulfilment of the promise (Gai. iii. 110), and these 
guarantees were termed sponsores when Roman citizens, as 
they pledged themselves hy the word spondeo, a word which 
citizens alone could utter, and Jidtpromissores when peregrini 
(Gai. iii. 120), because, in binding themselves, they used the 
exprL'Ssioi\^V^6" mea promitto. 

The spo?/sores and Jidepromissores held a position, in many 
respects, the exact converse of the adstipulator. They made 
the same promise as their principal, or one not so extensive, 
for they might only choose to become guarantees to a certain 
extent; they could not bind themselves for more than their 
principal w'as bound for. They were often employed to remove 
any objections that might be made to the capacity of their pro- 
niissor, as, for instance, that he was imjmhes and contracting 
without the consent of his tutor. Their heirs were not bound 
(Gai. iii. 120), and they might recover from their principal by 
an actio mandati what they had advanced for him. (Gai. iii. 
127.) 

By the lex Ftirda (circ. 95 B.c.) their obligation was only 
binding for two years, and the amount of the liability of all 
Avas divided equally among all living at the time when the 
gnarauteo was enforced. 

These restrictions, the limitt\^on of the intci'vention of sptori' 
soi'cs tmHi^/idcpromissores to verbal contracts, and their obli¬ 
gation dying with them, made it necessary that there should 
be a more unfettered mode of becoming surety for a party to a 
contract. This was supplied by the introduction of \\iQjide- 
jitsaores, who could bind themselves in every kind of obligation, 
and Avho transmitted their obligation to their heirs. In the 
lime of Justinian, ftpo 7 iso?'es and Jidepromssures had been long 
obsolete, and as, under his legislation, stipulations ptost mortem 
suam were allowed, there Avas no longer any occasion for the 
intervention of adstipulatores^ and, consequently, none of the 
additional parties to a verbal contract, except Jidejussores, arc 
mentioned in the Institutes. 

Gains mentions other laws-besides the lex Faria, bearing on 
the subject of the additional parties to a contract, and as tho 
effect of some of th^ir provisions is traceablq|in Avhat we read 
Avitli respect X^Jidejmsores in this 'J'itle, it may bo as well to 
notice them here. (1.) The lex Apuleia (102 n c.) established 
a kind of partnership {quandam socieiatem) between the dif- 
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ferent sponsores or Jidepromissorea ; any one of them who had 
paid the whole debt could recover from the others what he had 
paid in excess of his own share by an action socio. (Gai. 
iii. 122.) (2.) A law, the name of which is illegible in the 

manuscript of Gaius, perhaps the Jex Apuleia, required that 
the creditor should give notice beforehand, lor what amount he 
was going to exact security, and how many spotisorcs oxjide- 
jiromissf'rea there were to be. (2.) The provisions of the lex 
Furia (Oo 13. c.) have been noticed above. (4.) A le.r Cornelia 
(81 33.c.)j referring not only to rpomtoren and Jidepromissores, 
but to all sureties, and tlierefore to Jidejussorei^ (wliich, jicrhaps, 
shows the date of the first introduction oi Jidejumorea), pro¬ 
vided that no one should bind liimself for the same debtor, to 
the same creditor, in the same year {idem pro eodem, apnd 
eiiftdem, eodem anno), for more than 20,000 sesterces. (Gaj. 
iii. 124, 125.) (5.) Lastly, a lex Piihlilia gave sponsores an 

advantage over any other sureties, for they were allowed to 
recover from their principal wliat they had paid, by a special 
action {actio depenai), and, if he denied his liability, they 
recovered double. (Gai. iii. 127.) 

Intercedere was the proper term for becoming bound for tlie 
debt of another; satisdnre for the giving surety for the obliga¬ 
tion of the principal; mtimccipere for the receiving it. 

The aenatus-conmlluni Velleianuni (D. xvi. 1. 2. 1), 40 
A.D., forbad women ever to bind themselves for another person. 


1. In omnibus autem obligationi- 
bus assnrai possunt, id cst, sive rc^ 
sive verbis, sive literis, sivo consensu 
contractie fuermt; at no illud qtiidem 
interest utrnm civilis an nnturalis 
sit obligatio cui adjiciatur fidejussor, 
adeo quidem ut pro servo quoqiie 
obligetur, sive oxtranous sit qiii fide- 
jussorem a servo aecipiat, sive ipse 
dfmiinus in id quod sibi naturaliter 
debetur. 


1. Fu/fjussnrcs may be added in 
every kind of obligation, i. c. wbetbor 
tbo obligation is contracted by tlie 
delivery of tlio thing, by words, by 
writing, or by the consent of the 
parties. Nor is it material, whether 
the obligation to which the Jidfjussor 
is made an additional party, is civil 
or natural; so much so, that a man 
may bind himself as a Julrjmsor for 
a slave, either to a stranger or to the 
master of tlie slave, when the thing 
due to him is duo by a natural obliga¬ 
tion. 


Gai. iii. Ill); D. xlvi. 1. 8. 5. 

In Omni ohlipatione. This .was the principal advantage 
gained by the intruduction Jidejusaores. 

2. I'idejussor no|p,aiitum ipse ohli- 2. A fidejussor not only binds him- 
gatur, sed etiam heradem obligatum self, but also Ids heir, 
rolinquit. 


1). xlvi. 1.4. I. 
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This was the second chief point of difference between 
Jidejussores and sponsores^ or Jidepromissores. 


3. Fidejussor et prtecedere obliga- 3. A Jidejussor may be added either 
tionem et scqui potest. before or after au obligation is entered 

into. 

D. xlvi. 1. 0, pr. and 2. 

Probably the formality of verbal contracts exacted that the 
words of the principal should predede those of the accessory. 


4. Where there are several -Juk- 
jtissores, wliatever is their number, 
each is bound for the whole debt; 
and the creditor may demand the 
wlmle from any of them he pleases. 
But, by a rescript of the Emperor 
Hadrian, the creditor is forced to 
divide his demand between all those 
Jidejnssorfs who are solvent at the 
time of the htis conteslntio, so that, 
if any of the Jidejussores is not sol¬ 
vent at tliat time, tlie rest have so 
much additional burden. But, if the 
creditor obtains liis whole demand 
from one of the JidejiisMirrn, the wliolo 
loss falls uj)on liim aloim, if the prin¬ 
cipal debtor cannot pay; for lie baa 
no one but himself to blame, as ho 
might have availed himself of the 
rescript of the Emperor ITadri.ui, .aud 
might have required that no action 
should be given against him, for more 
than hi.s sliare of tlio debt. 

Gai. iii. 121; D. xlvi. 1. 20. 

Tlie provision of the lo.v Furia not applying io^fidejussores^ 
tlioy wore bound for all they had promised, aud as eacli pro¬ 
mised for himself alone, the one first sued had no remedy 
against the other ^fidejnssores, until the rescript of Iladrian 
provided ono, and gave him what was called the henejicium 
dirisionts; but undcr^the lex Furia, the liability was divided 
among tlic different sureties ipso jure, whereas the surety first 
sued was obliged expressly to claim the benefit given by the 
rescript of Hadrian. 

'J’liero wore two other privileges or benefiem of which the 
JideJussor might avail himself: ono was, that cedendarum 
aciionum, by which the surety could, before paying the creditor, 
compel him to make over to him the actions Which belonged to 
the sLipuhitor, and thus the Jidejussor could sue those hound 
with liim, or the principal debtor (D. :§.lvi. 1. 17), and this vyas 
often more advantageous than having recourse to actions which 


4. Si phires sink fidcjiissoros, quot- 
quot erunt nuinero, singuli in soli- 
fliun tonentur: itaque liberum est 
creditori, a quo velit solidum petero. 
Sed cx epistola divi Hadriani com- 
pollitur creditor a singulis, qui modo 
solvemlo sunt litis contestatu* tem¬ 
pore, pju'tes petcre: ideoque, si quis 
ex fitlejussoribus eo tempore solvcndo 
non sit, lioc cetez’o.s onerat. Sod si 
ah tmo fidcjiissore creditor totum 
coiisecutus fuerit, hujus solius detri- 
mentum erit, si is pro quo fidejussit 
solvcndo non sit; et sibi imputaro 
debet, cum jiotiicjit ailjnvari cx opi.s- 
tola divi Hadriani, ot dcsidorure ut 
pro pnrto in sc detur aclio. 
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the Jidejussor might hknself have brought, because, if the 
creditor had taken pledges, they were transferred to the Jide- 
juftsor. (D. xlvi. 1. 59.) 

There was’also a heneficium ordtnifi, or, as it was otherwise 
termed, aveusaionifi or diaeuftsionia, introduced by Justinian 
(Nov. 4. 1) : by this a creditor was bound to sue the principal 
debtor first, and could only sue the sureties for that which ho 
could not recover from the principal. 


6. Fidejnssoros ita- oLligiiri non 
possnnt, ut phia del)eant qiiam debpt 
is pro quo obligantur: nam eorum 
obligatio acccssio cst principalis obli- 
gationis, neo plus in acccssionc potest 
esso quam in principali rc; at cx 
diverse, ut minus debeant, obligari 
possunt. Itaque si reus decern aureos 
promiserit, fidejussor in quinque recto 
obligatur; contra vero obligari non 
potest. Item si ille pure promiserit, 
fidejussor sub conditiorio promittcre 
potest, contra vero non potest: non 
solum enim in quantitate, sed ctiam 
in tempore minus ct plus intelligitur ; 
plus e.st cnim statim aliquid dare, 
minus cst post tempus dare. 


5. Fidejussores cannot bind them¬ 
selves for more than the delitor is 
bound for; because their obligation 
is accessory to the principal obliga¬ 
tion ; and the accessory cannot con¬ 
tain more than the principal. They 
may, however, bind themselves for 
loss. Therefore, if the principal 
del)tor promises ton aurd, the ,/?do- 
jussor may be bound for five, but the 
jidejmsor cannot be bound for ten, 
when the principal debtor is bound 
only for fue. Again, when the prin¬ 
cipal promises unconditionally, the 
Jidejussor may promise conditionally, 
but not vice versa. For the terms 
more and less are used not only with 
respect to quantity, but also with re¬ 
spect to time; it is more to give a 
thing instantly, it is less to give it 
after a time. 


Gai. iii. IIO. 120. 


6. Si quid autem fidejussor pro rco 0. If a fidejussor has made pay- 
solverit, e.jus recuperandi causa habet ment for the debtor, he may have an 
cum CO raandati judicium. adio mondali against him to recover 

what ho has paid. 


Gai. iii. 127. 


7. Grfpce fidejnssor ita accipitur, 
TrtcTTci KeXeuo), Xtyoi, 6i\ai 
siv(' ^nvXofiai ; sed et si (fitjiA dixerit, 
pro eo crit ac si dixerit Xe-yo). 


7. A Jidejussor may bind himself 
in Greek, by using the expression 
rp niarei keXevta (I order upon 
my faith), \eyco (1 say), ^eXo or 
^ovXofiat (1 wish); if he uses the 
word it will be equivalent to 

Xeyat. 


D. xlvi. 1. 8. 


The appropriate Tjatin formula was, “ Idem fide mea eaue 
juheo,” but this formula was, probably, never insisted on, as the 
formulse “ ftpondeo ” and “ idem Jide mea promitto ” were. 


8. In slipulationibus fidejuasovum ft. It is a general rule in all stipu-. 
sciendum cst geperalitcr hoe accj'pi, lations of jidejussoresy that whatever- 
ut quodcumque scriptam sit quasi is stated in writing to have been 
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actum,vifleaturetiara actum; iJeoqii& done, ia considered really to have 
constat, si quis acripserit so fidejus- been done. If, therefore, any one 
sisse, vidori omnia solcmniter acta. states in W5riting that he has bound 

himself as a Jidejvxsor fit is presume? 
that all the necessary forms were 
observed. 

D. xlvi. 1. 30. 


Tit. XXT. DE LITERABUM OBLIGATIONE. 

Olim acriptura ficbat ohligatio qupo Formerly there was made by writing 

nominibus tiovi dicebatur, qua; no- a kind of obligation, which was said 
mina hodio non sunt in usu. Plane to be made nomhiilms. These numinn 
si quis dobere se acripserit quod ei arc now no longer in use. But if 
numeratum non est, de pecunia mi- any one states in writing that he 
nime numoratn post rnultum tempoii owes a sum which has never really 
cxceptionem opponere non potest; been told out to him, he cannot, after 
hoc mini su-pissime constitutum cst. a long time has elapsed, use the 
Sic fit ut et hodie, dum queri non exception, own numcrat<p pccunia, i. e. 
potest, scriptura ohligetur, et cx ea that the money has not been told 
nasoitur condictio, ccssantc scilicet out. This has been often decided by 
verhorum obligatione. Mnltum au- imperial constitutions; and thus it 
tom tcrapus in hac exceptione antea may bo said, even at the present day, 
qnidcni ex principalibiis constitutioni- as ho cannot relieve himself from 
bus usque ad quinquennium precede- payment, he is hound by tlio writing, 
bat. Sed no ereditores diutius pos- and that the writing gives rise to a 
sint snis poenniis forsitan defraudari, condition, in the absence, that is, of 
per constitutioncm nostram terapus any verbal obligation. The length of 
coarctatiim est, ut ultra biennii metas time fixed as ban’ing this exception, 
hnjusraodi exceptio minime extenda- was, under imperial constitutions 
tur. antecedent to our time, not less than 

five years. But, that creditors might 
not be exposed too long to the risk 
of being defrauded of their money, 
we have shortened the time by our 
constitution, and this exception can¬ 
not now be used beyond the space of 
two years. 

Gai. iil. 128-130. 133, 134; C. iv. 30. 14. 

A contract was said to be formed litciis when it originated 
in a certain entry or statement of it being made in the books 
of the creditor with tho consent of the debtor. Regularity in 
keeping accounts, and in entering all matters of business in a 
private ledger, was considered one of the first duties of a 
Roman citizen. Cicero speaks of a failure in this duty as an* 
•almost insupposable act of negligence^and dishonesty. (See 
pro lioscio, 3. 1 and 3.) Events, ns they occurred, were jotted 
down in rough memorandums called adversaria, and these were. 
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transferred at least once a month to the ledger (codex or tahuhe). 
It was only this ledger which had any legal importance. If any 
•ne put down in his ledger that he had advanced such a sum of 
money to another (exjienunm /erre)^ this entry was an admis¬ 
sible proof of the fact. If the debtor also had made a cor¬ 
responding entry in his ledger (accepttun referre), the tallying 
of the two together made what was called an ohUgatio Uteris. 
These two entries had, in fact, exactly the same effect as if the 
two parties had entered into a stipulation. But this was not all: 
the creditor was not to be placed entirely at the mercy of his 
debtor, whose wilful or accidental negligence preventing a proper 
entry, might make the obligation fail. The real source of the 
obligation was taken to be the consent of the debtor to the 
entry made by the creditor. If the debtor made a corresponding 
entry in his ledger, this was a conclusive proof that he had 
consented to the creditor’s entry; but if he did not, then the 
creditor might still prove, in any way that he could, that he had 
really made his entry with the debtor’s consent. Of course, if 
he had really paid the money over, this, if proved, would show 
beyond a doubt that the debtor had consented. 

The foundation of this contract Uteris being the payment of 
a sum certain by the creditor, the obligation was always for a 
sum or certain thing, and was therefore enforced by comlictiu 
certi, more usually termed simply condictio. 

As the creditor put down the name of his debtor, the word 
“ nomen ” came to signify a debt; and Gains speaks of 
“ nomina trattscripiia," referring to the notnina being tran¬ 
scribed from the adrersaria to the coder. He says this iran- 
scriptiu took place (I) « re in personam, as when something 
being already owed, as, for instance, under a contract of sale, 
or of letting to hire, the debtor assented to the creditor making 
an entry of the debt (Gai. iii. 129) : this operated as a novatio 
(see Introd. sec. 89) of tlje old debt, and tlie creditor could now 
employ 9.'condictio to enforce his claim; (2) the transcriptio 
took place a jtersona in personam, viz. when one man took on 
himself the debt of another. (Gai. iii. 130.) 

These contracts were peculiar to Boman citizens. Vere.grini 
had, as a substitute, syn<jraph(e, signed by both parties, or 
chirograptha, signed only by the debtor. These syngraphie 
and chiroyrnpha were not mere proofs of a contract, but were 
instruments on which an action could bo brought, and the 
making of which' operated as a novation of an existing debt. 

The word most usually employed for a mere memorandum 
intended to furnish a proof, and not to give a right of action, 
Tn the time of Justinian there had ceased to be 
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tiny real difference between chirograptm and cautioues. Any 
writing stating that a sum was di^e sufficed as the ground of 
an action. ^ 

In every period of the law, if there was a formal verbal con¬ 
tract, the written •contract was thought subsidiary, and was 
merged in the stipulation, as the text says, nascilur condictioy 
ecHmnte scilicet verhorum ohligatione. 

If the debtor had given a mere memorandum, a “ cautio," 
and then denied his liability, ho had to prove that, in spite of 
the cautio, he was not bound. The burden of proof was 
against him; but if a contract formed Uteris had been made, 
the civil law treated it exactly as it did a stipulation. The 
conlrnct was conclusive evidence of the liability. Fairly or 
unfairly, the debtor must abide by this contract. The prtetor, 
however, when the debtor had not really received the money, 
pc'rniittcd him to repel the action of the creditor by an exception 
called the “ e.cceplio non numerat(P peennue^' by which the 
d('btor insisted that the money which formed the “consideration 
of the obligation had never been told or counted out to him.; 
and hero the burden of proof was considered to fall on the 
creditor. It w'ns for him to prove that he had paid the money; 
not for the debtor to prove that_ lie had not. The obligation 
was so often entered into before the money was really paid, that 
the law, to prevent fraud, insisted on the creditors proving the 
payment if it were denied ; but after a certain number of years, 
originally five, and reduced by Justinian to two, the onus j)ro- 
handi was shifted again, and the debtor had to prove that he 
had not received the payment. During this interval, however, 
if the debtor w^ere really defrauded, he might protest in a public 
act against the wuiting which bound him, or bring an action 
against the creditor to compel him to give it up (C. iv. 30. 7); 
and a constitution in the Code (iv. 30. 11. 1) permitted him to 
make his exception perpetual by a formal announcement to the 
creditor of his intention to do so. 


Tit. XXII. DE CONSENSU OBLIGATIONE. 


Consensu finnt obligationes in 
emplionibns venditionibiis, locatio- 
nibus condilctionibus, societatibus, 
mandalis. Tdeo autem istis modis 
consensu dicitur oTdigatio conlralii, 
quia ncquo scriptnra nequo-prspsentia 
omnimodo opus est, ac nec dari quid- 


Obligqjions are formed by the tnoro 
consent.of tlie parties in tlie contracts 
of sale, of letting to hire, of partner- 
sliip, and of mandate. An obligation 
is, in tliese cases, f'«id to bo made by 
the mere consent cf ti'O parties, be¬ 
cause there is no necessity for any 
* G G 
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writing, nor oven for the presence of 
the parties; nor is it requisite that 
anything should be given, to make 
the contract binding, but the mere 
consent of those between whom the 
transaction is^arried on sutfieos. Thus 
these contracts may be entered into 
by tliose wlio are at a distance from 
each other, by means of letters, for 
instance, or of messengers. In these 
contracts, each party is bound to tlie 
other to render him all that equity 
dcmamls, while in verbal obligations, 
one party stipulates and the other 
promises. 

CiAi. iii. i;J5. 1:17. 

We now pass to contracts wliich belong to the Jus f/rutium., 
which have nothing of tlie peculiar characteristics of the old 
civil law of lioiiic, and which are perfected by the simple con¬ 
sent of tlie parties. As is remarked in the concluding words 
of the text, these contracts by simple consent, unlike th(i con¬ 
tracts of which wo have liitherto spoken, are bilateral ; there 
is something which hinds both parties ; whereas the older and 
jjeculiarly Roman contracts were only unilateral. In a, stipula¬ 
tion, for instance, it was only the promissor that was bound. 
These contracts consensu ” were not enforced by actions 
strirli juris, such as were proper to the jicculiarly Roman 
contracts of mutuum, stipulation, and contracts made Uteris, 
but by actions “ hotm Jidei,” i. e. prtetorian actions, in which 
equitable principles were permitted to govern the decision. 
(See In trod. sec. 100.)’ 


quam neccsse e$t nt substautiam 
capiat obligatio; sed sufiicit eo.s qui 
negotia geruiit conaentire: unde inter 
absentee quoque talia negotia conU a- 
Iiuntur, veluti per epistolam vol per 
nuntiuiii. Item in his contractibus 
alter alleri obligatur in id quod alte- 
riim alteri p.\ bono et .‘cquo pra'Staic 
oportet, cum nlioquin in verborinii 
obligt .lonibus aims stipiilctur, alius 
promittat. 


Tit. XXIII. DE EMPTIONE ET VENDITIONE. 


Emptio et venditio contrabitur 
simul atqne de pretio convenerit, 
quamvis nondum pretium iiumcra- 
turn sit, ac nc arra quidem data fuerit: 
nam quod arraj nomine datiir, argn- 
mentum eat emptionis et veiiditionis 
contractaj. Sod brec quidem de emp- 
tionibus et vendiLionibus qiim sine 
scriptura consistunt, obtirjore oportet; 
nam nihil a nobis in huju&raodi ven- 
ditionibus innovatum est. In iis au- 
tem quie scriptura conficiuul.ur, non 
atiter perfectam esse venditionern et 
emptionem constituinms, nisi et in- 


The contract of sale is formed as 
soo?i as tlie price is agreed upon, 
although it has not yet been paid, 
nor even an earnest given; for what 
is given as an earnest only serves as 
proof that the contract has been 
made. Tliis must be understood of 
sales made without writing ; for with 
regard to these we have made no 
alteration in the law. But, where 
tboro is a written contract, we have 
enacted that a sale is not to be con¬ 
sidered completed unless an instru¬ 
ment of sale lias been drawn up. 
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stnimenta emptionis fuerint con- 
seripta, vol niunu propria conU’aheii- 
tium, vel ab alio qiiulcm scripfa a 
contrnhentibus aiitem subscripla, ot 
si jier tabclliones fiant, nisi et com- 
plelionos aoccpcrint, ct fuerint parli- 
biis absolutu; donee enim alirpiid 
doost. o\ Ills, et pa’iiitc'iitin' locus est, 
et polest eniptor vel venditor sine 
jxi'iia iceedei’e ab eunjlioiic, Ita 
tfimeii iriipimo eis rocedero eoneedi- 
iniis, nisi jarn arvarum nomine ali- 
(piid fiiPiit daluni: lioc oteiiirn siibsi*- 
onto, sive in scriptis sive sine scriiitis 
veiiditio oelcbruta est, is qni recusat 
ndirnplere conlractuni, si quidoiii est 
eniptor, perdit quod dedit; si \ero 
\onditor, iluplnm restifnero oompelli 
till’, licet su|)pr arris nibil oxprossnni 
est. 

(Jai. iii. lib); 


being eitlier written by the contract¬ 
ing iiurlies, or at least signed by 
tliem, if written by others; or if 
drawn up by a lubeUio, it must be 
formally complete and finished 
throughout ; for as long as anything 
is wanting, there is room to retract, 
and either the liiiyer or seller may 
retract without suffering loss ; that 
is, if no earnest has been given. If 
earnest has been given, tlien, whe¬ 
ther the contract was written or un¬ 
written, the purchaser, if he refuse to 
fulfil it, loses what he has given ns 
earnest, and tlic seller, if he refuse, 
has to restore double ; although no 
ngie.ement on the subject of the 
earnest was expressly made. 


C. iv. ai. 17. 


The coiiti’iicL of Stile belonging to the jus gentium was 
iittentloii with noiic ol‘ those material symbols whiiih charac¬ 
terised the formation of contracts under the civil hivv. Directly 
one person agreed to Sfdl a particular thitig, and another to buy 
it, the eontratil, was coiriplete ; no thing need bo delivered, no 
money paid, in order that an obligation should arise. On the 
uiutual consent being given, the seller was bound to deliver, 
tlie buyer to pay the price. The chaiigi* which Justinian here 
introduced is that, when, in giving this miiliial consent, they 
agree that the terms of the (umtraet shall he reduced to writing, 
they shall be considered not to have consented to the contract 
until it is committed to writing. 

7'he (trru' were either signs of a bargain having been struck, 
us, for instance, when the buyer deposited Ids ring with the 
seller (D. xix. J, J I. 0), or consisted of an advance of a por¬ 
tion of the purebase-money. Tbey^ were also intended ns a 
proof that the purchase had been made. Justinian gave these 
deposits a new character by making them the measures of a 
forfeit in case either party wished to recode from his bargain, it 
being open to either party to retract if he chose to incur this 
forfeit. This power of retracting by forfeiture of the deposit, 
or double its value, was a great oliaugo in the law; and when 
Justinian says in hujusmodi renditionihus nihil in nova turn 
est, he must he understood only to he referring to unwritten 
contracts of sale, in which there was no deposit made as 
earnest. It will be seen from the text that this power of 
retraction was given whether the contract was made with 
writing or without. 


u (i 2 
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Besides a buyer and a sclJer, there must, jn a contract ol 
sale, be a fixed price and a particular thing sold. The jurists 
are very minute in their distinctions of the nature of the thing 
sold. There is a distinction with regard to things future and 
uncertain forming the object of a sale, which is'worth men¬ 
tioning. Either a proportionate price may be agreed to be paid 
on a greater or lesser number of things that may lie actually 
realized, as “so much a-head for all the fish I catch to-day," 
which is termed sjteratie emptio; or a definite sum may be 
agreed on as the price of the possibility of any number of 
things, more or less, being realized, as “ so much for the 
chance of all (lie fish I catch to-dayand this was termed 
spei emptio. (D. xviii. 1. 8. 1.) 


Pi’ctium aiitcin cojisiitui oporlot, 
nam nulla eniplio sino pretio esse 
potest; sed et ccrtuni esse dobet. 
Alioquin si inter iiliqiios ita convene- 
rit, ut quariti Titiiis rem testiniuvoiit, 
tanti sit empta, inter veteres satis 
abiindeqne hoc dubitabatur, sive con¬ 
stat vcnditio sive non. Sed nostra 
decisio ita hoc conslitiiit, iit qnoties 
sic coniposita sit vcnditio quanti jlle 
Ji'stiinaverit, sub hac conditione staret 
contractus ut, si quideni ipse qui 
nojuinatus est pretiuin definiorit, 
otnnimodo secundum ejus ivslima- 
tionem ot preiium porsolvatur et res 
Iradaiur, ut vcnditio ad effectum per- 
ducatur emptore quidem ox empto 
nctione, venditore ex vendito agente. 
Sin autem ille qui nominatus est vel 
noluerit vel non potuerit pretium de- 
finire, tunc pro nihilo esse veudi- 
tionem, quasi nullo pretio statiito. 
Quod,|UH, cum in vonditionibus nobis 
placuit, non est absurdiim et in loca- 
tionibus et conductionibus trail ere. 

Gai. iii. 110; 

2. Item pretium in numerata pe- 
cunia consisterc debet; nam in ceteris 
rebus an pretium esse possit, veluti 
an homo aul fundus aut toga altorius 
roi pretium esse possit, valde qu-aTc- 
batur. Sahinus et Cassius etiara in 
alia re put ant posse pretium con- 
sistore: unde illud est quod vulyo 
diccliatur, pormutatione rerum emp- 
Uonem et venditionern contrahi, eam- 
que specieiu emptionis et venditionis 
vetustissimam esse; argumentoque 


1. It is necessary that a price 
should he agreed upon, for there can 
be no sale without a luice. And tlio 
price must be fixed aiul certain. If 
tlie parties agree that the thing shall 
he sold at iho sum at which Titius 
shall value it, it was a question much 
debated among the ancients, whether 
in such a case there is a sale or not. 
AVe have decided, that whcji a sale 
is made for a price to be fixed by a 
third person, tlie contract shall ho 
binding under this condition—that if 
this third person docs fix a price, the 
price to he paid shall be determined 
by that wbieh he fixes, and that ac¬ 
cording to his decision the thing shall 
be delivered and the sale jierfocted. 
But if he will not or cannot fix n 
price, the sale is then void, as being 
made without any price being fixed 
on. This decision, Avhich wo liavc 
adopted with respect to sales, may 
reasonably be made to apply to con¬ 
tracts of letting to biro. 

C. iv. 118. 15. 

2. The price should consist in a 
sum of money. It lias been much 
doubted whether it can consist in 
anything else, as in n slave, a piece 
of land, or a toga. Sahinus and Cas¬ 
sius thought that it could. And it is 
thus that it is coraraouly said that 
exchange is a sale, and tliat this form 
of sale is the most ancient. The tes¬ 
timony of Homer was quoted, who 
says that part of the army of the 
Greeks procured wine by an ex- 
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utebaniur Gropco poeta Homcro, qui 
uliqua parte exercitmn Aeliivorum 
vinum sibi cempurasso ait, pormu- 
tatis qiiibusflixm rebus, Iiis verbis:— 

’'KvBfv up olvi^ovTO KaprjKopotouTts 

‘A)(<uoi, 

^AXXqx pip ;^aXic^, aXXot 6’ aWaPl 

(Tldl'jpCi, 

"AXXoi di pivots, akXoi S’ avToifTi 

/3oetr<rii/, 

"AWoi S’ di'SpaTroSecro’i. 

Diversin scholu' auctoros contra 
sojiticbuut, aliuilquc esse existima- 
baiit pei’inutiUioncm rerum, aliiid 
emiitioncm et vcmUtioncni: aUoquin 
non pos^« rom ex]>ediri penaututis 
rebus, (pan \ideatur res voiisse ct 
quii! pretii noinino data esse; nam 
ulramcpte videri et venisse ct pretii 
nomine datam esse, ratiouein non 
pati. Sed Proculi sen ten ti a diccnlis, 
perinntationem propriam esso spe- 
ciem contractus a \cnditionc sepa- 
ratani, nicrito pvu valuit, cum ct ijisa 
aliis irnmcrieis versil)us adjuvatur, et 
validioribus rationibus argumentatnr. 

Quod et antcrioros divi principes ad- 
.inisernnt, ct in noslris iJigestis latius 
significatur. 

t>Ai. iii. 141 ; 1). xviii. 1. 1. 11; ('. iv. (5-1. ' 

A sale anti an exchange diiror so little that it niigltt seem 
natural to treat the promise to exchange as raising an obliga¬ 
tion equally with the promise to deliver a thing sold; it was 
indeed the opinion of the Sabiniuns that it did so; hut this 
opinion did not prevail, and the law recognized no obligation 
as existing under an agreement to exchange unless one party 
iiad delivered to the other the thing he had promised. E;v 
placito permufationia nulla re secuta, constat ncmini actio- 
item competere. (C. iv. Gl. 3.) If one party had delivered 
the thing, he has a condictio to got it back, or an action 
prutscrijttis verhis to recompense himself for all he lost by 
delivering it. 

In a contract of sale the seller was not hound to make the 
buyer absolute muster {dominus) of the thing sold, as he would 
have been in a stipulation. (D. xviii. 1. 25. 1.) What he was 
hound to do was this: 1st. Ho was hound to deliver the thing 
itself {jirtPstare, tradere), (D. xix. 1. 11. 2), to give free and 
undisturhed possession of it ( possessionem vacuum preestare) 
(1). xix. 1. 2. 1), and to give lawful possession of .t {pnestare 
! ice re habere). (D. xix. 1. 30. 1.) 2udly. Ho was bound, if 


change of certain things. The pas¬ 
sage is this:— 

“ Tije long-haired Acliscans procured 
wine, some by giving copper, otbers 
by giving shining steel, others by 
giving bides, otliers by giving oxen, 
otlicrs by giving slaves.” 

The authors of the opposite school 
were of a contrary opinion: they 
thought that exchange was one thing 
and sale another, otherwise, in an 
exchange, it would be impossible to 
say aliicb was the thing sold, and 
wliich the thing given as the price; 
for it was contrary to reason to con¬ 
sider each thing as at once sold, and 
given as the price. The opinion of 
f’roculus, who maintained that ex¬ 
change is a particular kind of con¬ 
tract distinct from sale, has deser 
vcdly prevailed, as it is supported by 
other lines from Homer, and by still 
more weighty reasons adopted by pre¬ 
ceding emperors: it has been fully 
treated of iu our Digests. 
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tlie buyer was distiirboil in bis possession by tlie real owner 
(which was termed crictio), to recompense him for wbat he 
lost. (D. xix, 1. 11. 2.) And 3rdly. To secure tlie buyer 
against secret faults; if such faults were discovered, cither 
compensation might be claimed,to a gi'eater qr less amount 
according as the seller had or not knowledge of the defect (D. 
xix. 1. 13), or the contract might bo rescinded, and the thing 
I’cturncd (w'hich was termed radhihilio — redhihere ost facera 
lit rursus haheat vendilor quod hahuerit). (J3. xxi. 1. 21.) 
The buyer might also strengthen his position by exacting a 
stipulation from the seller, binding him to give possession, &c., 
and probably to do so was the only means of attaching the 
above mentioned incidents to a contract of sale, until at a com¬ 
paratively late time of llojiian law these incidents wrere held to 
he attached to it by the jiatiirc of the contract. Tn the case of 
evicthm it was customary, and under the provision of tlic Edict 
of the GuruJi* Edilea it was obligatory, when the thing sold 
was of some value, to st.i])iilat.e for double the amount of the 
price. (O. XXI. 2. 37'; xxi. 1. 3 1.) 

T1 lu buyer was bound to make tlie seller tlu! real owner of 
the money paid as the price {ctnjdor nuttitHos rc/idi Zorin fa cere 
co(/iZur, IJ. xix. 1. 11. 2), and w’as also bound to pay interest 
on the purchase-money from the day wlien he had received tlie 
thing sold. (D. xix. 1. 13. 20.) 

Tlie liiKs cited in the text are from 11. 7. 472 ; probably the 
(tZii lersiin alluded to are those describing the exchange be¬ 
tween Glaucns and Diomede. (//. 0. 235.) 


y. Ctini autem emptio et ventlitio 
contracta sit, quod ffUci dixirnus 
siiiiul atqno do pretio convenerit, 
cum siue seviptura res a^itur, peri- 
culura rei veiidilii* staliui ad ernp- 
toi’cin pertinet, taruutbi adhuc ca res 
eraptori tradita non sit. itaque si 
homo morluns sit vel aliqua parto 
corporis lipsus luerit, aut n-des toliv 
vel aliqua ex parte incendio con- 
humptas fuerint, aut fundus vi Jlu- 
minis lotus vel aliqua ex parte ab- 
latus sit, sivc ctiam inundatione aquai 
aut ai+oribiis turbine d<qectis longe 
minor aut deterior esse ecopent, enip- 
toris damnum est, cui nocosse est, 
]’■ et rem non fuorit tiaotus, protiiirn 
solvere. Quicquid enini sine dolo et 
culxia venditoris acndit, in eo vondi- 
tor Kocurus est. Hed ctsi jiost ornii- 
tionom fando aliquid per alluvioneni 
acce.?sit, ad emptoris commodum per 


;i. As soon as the sale is eon 
tractod, that is, in tlio ease of a 
sale mado without wiilin", when llic 
imrties have agreed on tlio iirice, all 
risk attarhing to the thing sold falls 
upon the purchaser, allliough the 
tiling lias not jet been delivered to 
him. Therefore, jf the slave dies or 
receives an injury in any part of his 
body; or a wliole or a portion of the 
house IS hiirnt; or a whole or a jior- 
tion of tlio land is carried hy the force 
of a Hood, oris diminished or deterio¬ 
rated by an inundation, or hy u tem- 
post making havock with tlie trees, 
the loss falls on the iiurchascr, and 
although he does not receive the 
thing, ho is obliged to pay tlio x>riee, 
for the seller does not siilfer for any¬ 
thing which happens without, any de¬ 
sign or fault of his. ttn the other 
hand, if after the sale the land is 
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increased by alluvion, it is tlie pur- 
<-1iaser who re<*.eives the advantage, 
I'or he who bears tlie risk of horih, 
ought to receive the benefit of all 
that is advantageous. If a slave who 
has been sold, runs away or is stolen, 
without any fraud or fault on the part 
of the seller, we must inquire whe¬ 
ther the seller undertook to keep him 
safely until ho was delivered over; if 
he undertook this, what happens is 
at his risk; if he did not undertake 
it, he is not responsible. The same 
would hold ill the case of any other 
animal or any other thing, but the sel¬ 
ler is in any case bound to make over 
to the purchaser his right to a real or 
liersonal action, for the person who 
has not delivered the thing is still its 
owner; and it is the same with regard 
to the action of theft, and the action 
(Ittinin iiij)iii<p. 

1,). xviii. (5-H; D. xviii. 1. O.*). -L. 

ff the seller were proprietor of the thing' sold, ho would re¬ 
tain this proprietorship {dominium) until he delivered it to the 
buyer, and the buyer received it, or until the property in it was 
passed by the buyer liaviug paid the price, or given security 
lor it, or in someway satisfied tlie seller {wre solu/o, vel Jide- 
juaaorc duto, vel (dias .sulisfueto, D. xiv. 4. 5. 18). Until 
this delivery, he retained the thing in his custody, and if it had, 
meanwhile, any nceretion, or siitfercd,any diminution, he was 
still the dominun of the thing which was increased or decreased, 
and so the mb' ren domino pevit may be said to have been true 
of Jiim. But his obligation hound him to deliver the thing 
exactly in the state in which it.might liappcn to be at the time 
of delivery; and so it made no real difference to him whether 
there was an accretion or diminution. But whatever happened 
to the thing sold, the fixed on remained due. For the 

obligation of the buyer being a distinct and iudepcrideut obli¬ 
ge tiou, the price could not alter, but remained fixed. The 
seller was, however, answerable for the care with which he pre¬ 
served the thing while in his custody, rei ad emjdo- 

reni iiertinvt dummodo custodutm veuditor aut traditionem 
prusiet. (D. xlvii. 2. 14, pr.) Aud he was not only bound 
to guard against gross and ordinary negligence {dolitm et 
culpant prmsiare, D. xiii. 6. 5. 2), but to preserve it more 
carefully even than his own property, dilhjeniiam pnvsiet 
e,vav,tioremy in .s-uis rebus adhiheret, (L'. wiii. 0. 3.) 


linet; nam ut cummudum cjus esse 
dehet cujus peiiculiim est. liiiod si 
fugerit homo qui veniit, aul sur- 
reptus fuerit, ita ut ncquo dolus 
ucque culpa venditoris interveniat, 
annnadvertondum crit an custodiara 
ejns usque ad traditionem venditor 
siisceperit: sane enim si suscepit, ad 
ipsius periculum in casus pertiuct; si 
non su.scepit, .securus cst. Idem et 
in ceteris animalibus ceterisquo rebus 
intclhgimus: utiqiio taincn vindica- 
tionem rei ot, coadiclionom exhiberc 
dchehit eraptori, quia sane qui non- 
dum rem emi)tori tradidit, adluic ipso 
dominus cst. Idem est otiam do furti 
id do dauini nijuritu actione. 
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TJio actio furti and tlie actio damni injuries are noticed in 
Tit. 1 and 4_of the Fourth Book. 


4. Emptio tarn sub conditione quam 
pure contrahi potest: sub conditione, 
veluti si Stichus intra certuin diora 
tibi placuerit, orit tibi emptus aureis 
tot. 


4. A sale may be made condition¬ 
ally or unconditionally; conditionally, 
as for examjile, “ If Stichus suits you 
within a certain time, lie sliall bo pur¬ 
chased by you at such a price.” 


Gat. iii. 140. 


TJie exact opposite mipfliL he contracted for; if witliin a 
certain time you find Stichus dees not suit you, let it bo con¬ 
sidered you have not bought liini. The jurists then said that 
the sale was a emptio, qiuv suh conditione resolcitur, 

(1). xli. 4. 5.) Stichus is sold, but within a certain time 

tlie contract may be rescinded. 

The generic name lor the accessory agreements whieli modi¬ 
fied tlie principal contract was pacta. Some of these pacta 
ore treated of at considerable length in the Digest (1). xviii. 
and d), dilferent names being appropriated to tlioso most fre¬ 
quently in use; as, for instance, the iu diem addictio, when 
the thing was sold, but if the seller had a better offer within a 
certain time, the‘contract might be rosoincled (D. xviii. 2 ); and 
the /e.i' commissoria, which was a general ugrocment for the 
rescission of the contract if eitlicr party violated its terms, and 
was especially used to enable the seller to demand back the 
tiling sold, if the price was not paid by a certain day. 

We may observe tbnt the Code (iv. 44. 2 and 8) permits a 
seller, at all times, to rescind a contract if he had not received 
half its real value. 


.'>. Loca sacra vel rcli-jfiosa, item 
publica, veluti forum, basiheam frus- 
tra quis sclens emit, (iuo- tamcn si 
pro profanis vel privatis do<'C'j)tus a 
vcnililoro emerit, habebit actiouera 
empto tiuod non habero ci liceat, 
ut cOTisoquatur quod sua interest de- 
i-upturn non esse. Idem juris osl, si 
honiincm liberum pro servo emerit. 


D. XA'iii. 1. 4, t!; 


5. A sale is void when a person 
knowingly iiurchases a sacred or re¬ 
ligious place, or a public place, such 
as a Fomin orllasilica. If, however, 
deceived by the vendor, he has >,op¬ 
posed that what he was buying was 
l>rofanc or private, as he cannot have 
what ho purchased, lie may bring nii 
action rx t-mjtfo lo recover whatever 
it would have been worth to him not 
to have been deceived. It is tlio 
same if he has purchased a free man, 
supposing him to be a slave. 

D. xviii. 1. G2. J, 


Ibis paragraph is probably inserted in order to contrast the 
effects of a contract of sale with those of a stipulation. In 
the strict civil law, ignorance tliat a thing was not a subject of 
commerce, would not help the person who had stipiiluted for it. 
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But in a contract of sale, if the seller had, and the buyer had 
not, known the real character of the thing he was buying, the 
buyer could recover against the seller anything he lost by 
entering into the bargain; for instance, ho would, not only 
receive back the purchnsc-moncy, but also would he entitled to 
interest upon it from the date of its payment. 

The contract of sale gave rise to two direct actions, the actio 
e.c veufUto, or veuditi, belonging to the seller, and the actio 
e.v empto or empti, mentioned in the text, belonging to the 
buyer. 


Tit. XXIV. DE LOOATIONE ET CONDUCTIONE. 


IjOcaUo et condiietio proxima cst 
cniptioni et venditioni, iisdemquo 
juris refjulis consistit: num ut eniptio 
et vonditio ita coutraliitiir si de pretio 
coiivcnerit, sic etiani locatio et con- 
diicLio ita conlralii intclligitnr si 
inerees constitnta sit; et coinpctit 
loeattiri qnidcni locati actio, condue- 
ton vuro conduct]. 


The contract of letting to hire ap¬ 
proaches very neai’ly to that of sale, 
and is governed by the samo rules 
of law. As tlie contract of sale is 
formed ns soon as a price is fixed, 
so n contract of letting to hire is 
formed as soon as tlie amount to be 
paid for the hiiing has been agreed 
on; and tlie letter has au action 
locati, and tlie hirer an action con- 
tliicfi. 


D. xi.x. 2. 2, and 1.5, pr. 

The contract of letting on hire (iocatio-cofidf/ctio), like that 
of sale, was complete by the mere consent of the parties, and, 
like it, produced only personal obligations, and not any real 
rights. The liirer was, however, not even entitled to the pos- 
scssio; the latter still remained the possessor in the eye of the 
law, his duty not being prtvstare rem It cere habere, hut 
pra’stare re frtii, uti, ticere. 

There wore three principal heads of this contract: 1, locatio- 
condnctio reruiii, when one person let a thing and another 
hired it; 2, lucatio-conductio operarum, when one person let 
his services and another hired them ; 3, locatio-conductio 
operis, where one person contracted that a particular piece of 
work should be done, and another contracted to do it. .If in 
such a contract wo look at the labour, &c. expended on the 
work, wo should naturally call the person who did the work 
the locator, as it was he who let out his services for its per- 
ibrmance; but the Eoman jurists generally looked^t the work 
itself that was to be done, and spoke of the person who con¬ 
tracted for its performance, i. e, gave it out, as its locator, 
and the person who engaged to perform or exotjul-^ it, i, e. took 
it in, as the conductor. The price of, or consideration for. 
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the letting, was generally called merces, sometimes pretiiim, 
and in the case of the letting of dioiises or land, pensio or 
reditits. In particular contracts, the conductor had special 
names, as the hirer of a house was called inqitilinus, of u 
farm, colon us. 

The duty of the letter was to guarantee the hirer against 
eviction, and to reimburse him for any useful or necessary 
expenses he had incurred ; the duty of the liircr was to take 
care of the thing hired (sec paragr, 4), to give up tlie thing 
hired at the end of the term for which it was let, and to pay 
the price agreed on. 

The text gives us the names of the personal actions which 
belonged to the letter and the hirer respectively, the former 
having the actio locati. the latter the actio conducti. But 
actions of a very different kind were sometimes connected with 
this contract. In the case of land ]t;t to hire, certain instru¬ 
ments of farming and other property of the liircr were hold as 
a security for the payment of the rent, and a real action, 
termed the actio Herviana, because first introduced by the 
prajtor JSerrius, was given to the letter to enforce his right to 
these things in case of nonpayment of the rent; this action 
was gradually extended in its effects, and the extended action, 
under the name of ar/io quasi-Serriana, was used to enforce 
the rights of a creditor over anything given in pledge. (See 
Bk. iv. Tit. 0, 7.) The proetor, too, gave an interdict, termed 
the interdictum Hatviauum, by which the letter enforced a 
claim to certain things, in case possession \vas refused by the 
lurer, after his hiring was at an cud. (See Bk. iv. "ilt. 15. 3.) 


1. El qu«‘ supru dixiinu>, si ulii'iio 
iii’hitrio pretium proraissiiiii I'uent, 
eadeiu et dc locatione ct conductiono, 
4li(;ta esse intclligamus, si alieno arbi- 
tiio rnerces permissa fuerit. Qua de 
causa, si fulloni polienda curandavo, 
ant sarcinatori savcienda vestimenta 
(jiiis doderit, nulla statiin mercede 
constituta, sod postca tantuiu daturas 
((aantiim inter ens convennrit, non 
]»roprie locatio ot oonduotio contrahi 
intelligitur, sed co nomine actio prio- 
scriptis verbis daltir. 


Oai. iii. It3 


I. AVliat wo have said above ol‘ a 
sale in which the price is to he fixed 
by the decision of a tliird person, 
may bo applied to the contract of 
letting to hire, if the amount to bo 
Iiaid for the hire is loft to the deci¬ 
sion of a third person. Accordingly, 
if any one gives clothes to a fuller 
to be cleaned, or to a tailor to be 
mended, witlinut fixing the snm to 
be paid for their work, a contract of 
IctLing to hire cannot properly be 
said to be made; but tlio circum¬ 
stances furnish ground for an action 
pru’srrijtlis verbis. 

; n. xix. 2. 25, pr. 


Qua dc causa, i. r. “ the price ought to he determined, and 
ilicft’foro, ” itc.; the passage is taken rather uiiconnectedly out 
of Gaius. 
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Artio pneHcriptia verhia. { 

'l. IT’ii ti^rea, sicut vulgo qiia*reba- 
tur, an permutatis rebus einptio et 
venditio contrabitur, ita qua*xi solobat 
(le loeaLione et coiidiictione, si forte 
rom aliquam tibi utendum sivo fru- 
cndam quis dederit, et invicem a te 
aliain rem iitendiiin sivo fniendam 
accoperit. lilt placuit non esse loca- 
tionom et conductioncm, sed pro 
priurri peiius esse contractus : veluti 
si, cum nnuiu boveru quis haberet et 
vicinus ejus unum, placuerit inter 
cos ut per denos dies invicem boves 
fommodarent ut opus fiiccreut, et 
apud idterum bos iieriit, nequo locati 
M'l r-ondueti neque coinniodati coni- 
})etit actio, quia non fiiit f'ratuitum 
commodaturn ; verum pra scriptis ver¬ 
bis a^'endum est. 


Gai. iii. IM ; 

:|. Adeo autem familiaritalfm nli- 
quani inter se habere videntur emptio 
et venditio, item locatio et conductio, 
ut in quilmsdam caiisis qiueri soleat, 
iiltuni emptio et venditio contrahatur, 
an locatio et conductio: ut ccco do 
pra’diis quit' pi'rpetiio «pubusdam fru- 
endii traduntur, id est, ut quaindiu 
ponsio sive reditus pro liis domino 
ju-.'ustctur, neque ipsi conductori ne¬ 
que beredi ejus, cuno conductor lie- 
resve ejus id pricdiurn vendiderit aut 
donaverit aut ilotis nomine dederit, 
above quoquo modo alieuuverit, au- 
Ibrre, liecat. Sed tabs contractus 
quia inter vetiTcs dubitabatur, et a 
quilmsdam locatio, a (piibiisdani ven- 
dilio existimabatin', lex Zenoniaua 
l.ita est, quin empliyteuseos contrac¬ 
tus propriam staliiil naturam, neque 
ad locatiouom neque ad venditionem 
inclinantem, sed siiis pnctioiiibns ful- 
ciendam. Et si qublem aliquid pac¬ 
tum fiierit, line ita obtinero ac si 
iialnra tabs csset contractus: sin 
luitom nihil do periculo rei fiierit 
pactum, tunc si quidem totius rei in- 
terilus accesserit, ail doininmn super 
hoc lodiiiidaio pcriculuiii; sin parti- 


iee note on Tit. l;i. 2.) 

2. Moreover, just as the question 
was often asked, whether a contract 
of sale was formed by exchange, a 
similar question arose with respect 
to the contract of letting to hire, in 
case any one gave you a thing to use 
or take the fruits of, and in return 
received from you somelliing else of 
which he was to have the fruits or 
use. It has been decided that this 
is not a contract of letting to hire, 
but a distinct kind of contract. For 
example, if two neighbours have 
each an ox, and agree each to lend 
the other liis ox for ten days to make 
use of, and one of the oxen dies 
while in the care of the pei'son to 
whom it does not belong, there will 
not bo an action Im-nh, or foiidncti, 
or roiiimofifiti, since the loan was not 
gratuitous, but an action pnescriptis 
Vi'rhts, 

. xix. 5. 17. d. 

;J. Contracts of sale and of letting 
to hire are so nearly connected, that 
in some cases it is questioned whe¬ 
ther the contract is one or the other. 
For instance, when lauds are deli¬ 
vered over to be enjoyed for ever, 
that is, that ns long as the rent is 
paid for the land to the owner, be 
cannot take away the land from the 
liirer or bis heir, or any ouo to whom 
the hirer or hi.'- heir lias sold, or 
given, or made a dowry of the land. 
As the ancients were in doubt as to 
this contract, some rcgarduig it as a 
letting to biro, ami some ns a sale, 
the constitution of Zeno was made, 
which declared tlial the contract ,of 
cmpfii/taists was of a special nature, 
aud was not to be confounded either 
with letting to liire or with sale, but 
rested upon its own peculiar agree¬ 
ments ; and that if liny special agree¬ 
ment was made, it was to be observed 
as if to have such an agreement was 
part of the nature of the conti-act; 
but if no agreement was made as to 
the risks the thing night undergo, 
the risk a total lo.^s should fall 
upon the owner, and tin.- detriment of 
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cularis, ad emphytoulicariiim Inijus- a partial loss upon the occupier; and 
modi damnum venire. Quo jure this wo still wish to be considered the 
utimur. law. 

Gai. iii. 115 ; C. iv. GO. 1. 

We have already given an account of emphyteusis in the 
note to Bk. ii. Tit. 5, 0. 

The law would naturally contemplate the contract under 
which the possessor entered as a localio-conducfio; but the 
domi/ius seemed to have parted with so much of his interest, 
that it appeared doubtful whether it ought not rather to be 
considered as a sale. 


4. Item quAPritur, si cum auritico 
Titius convenerit ut is e.v auro suo 
certi ponderis certtvque foriiuu anulos 
ci facorct, et acciperet vorbi grutia 
aiireos decern, uU'um emptio ct ven- 
ditio contrahi ^illeatur, an locatio et 
conduclio? Cassius uii, luaterin? qui- 
deni emptionem et veiiditionem cou- 
Iralii, opeiiu autem loentiouoni ct 
eonductiunem; sed placuit tantuin 
emptionem et vendilionem contrahi. 
(Juod si suum aui'um Titius dederit 
mercede pro oi>cra constitnta, dubium 
non est quin locatio et conductio sit. 


4. It is also questioned wbetbor, 
when Titius has agreed with a gold- 
finiilh to make him rings of a certain 
weight and pattern, out of gold 
belonging to tbu goldsmith himself, 
the goldsmith to receive, for example, 
ten (o/rt'i, whether the contract is one 
of sale or letting to 4iirc. Cassius 
says that tlicro is a sale of the mate 
rial, and a letting to Jiire of the gold¬ 
smith’s work; but it lias been de- 
ciiled that there is only a contract of 
sale. If I'llius gives the gold, and a 
sum is agreed on to be paid for the 
work, there is no doubt tliat the con¬ 
tract is then one of letting to liire. 


Gai. iii. 147. 


5. Conductor omnia secundum le¬ 
gem conductionis facere debet; et si 
quid in lege praiterniissum fucrit, id 
ex bono et rcquo debet pnestare. 
tjui pro usu aut vestirnentorum nut 
argenti aut jumenti raercedem aut 
dedit aut proraisit, ab eo custodia, 
tabs desideratur, qualcm diligentissi- 
inus paterfamilias suis rebus adbibet: 
quam si pra-sliterit, et aliquo casu 
rem amiscrit, de rcstitucuda ea non 
tenebitur. 


5. The hirer ought to do cvery- 
tliing according to the tenns of his 
hiring, and if anything has been 
omitted in these terms, lie ought to 
supply it according to the rules of 
equity. He who has given or pro¬ 
mised a sum for tlio biro of clothes 
or silver, or a boast of burden, is re¬ 
quired to bestow as great care on the 
safe custody of the thing ho hires, as 
the moat careful father of u family 
bfestows on the custody of his own 
property. If ho bestows such care, 
but loses the thing tlirougli some 
accident, bo is not bound to restore it. 


D. six. 1. HD. 3. 7. 

The subject'of the distinctions, in the amount of care required 
in different cases will be treated of in tlie notes to paragr. 9 of 
the next Title. 


0. Mortuo conductorc intra tern- 0. If the hirer dies during the 
pora conductionis, hercs ejus codem time of his hiring, his heir succeeds 
jure in conductiono sucijcdi^ to all the rights given him by tlio 

contract. 



LIB. III. 'HT. XXV. 


461 


C. iv. 05. 10. 

Of course in a locatio-conductio operarum or. operis,.i}^G 
death of the person who gave his. services terminated the 
contract. , 

The contract, in the case of a locatio-conductio rei^ was also 
terminated hy the sale of the thing hired. The buyer was not 
considered hound hy the contract. Emptori fundi nott necesse 
eat si are colonunicui prior domimis locavit; nisi ca lege emit 
(0. iv. 05. 0); hut the conductor could demand compensation 
from the locator. The contract ceasing if the thing was sold 
serves clearly to distinguish the interest of the conductor from 
a usufruct. The conductor had no real interest in the thing, 
hut ouly a personal right against the locatoVy while the usu¬ 
fructuary had a servitude, i. e. a real right, in the thing. The 
whole of the thing over which the usufruct extended could not 
he sold, because part of it, namely the usufruct, had already 
heeii parted with. 

The contract was also terminated if the rent was two years in 
arrear (Ih xix. 2. 54. 1) ; if the conductor grossly misused the 
tiling hired (C. iv. 05. 3) ; if the locator indispcnsahle need 
of it (C. ib.); or if the conductor was prevented from getting 
benefit from it. (D. xix. 2. 13. 7.) 


Tit. XXV. DE SOCIETATE. 


Socielatom coire solenius nut toto- 
rum bonoruni, quam Gra'ci specialiter 
Koivonpa^iav appellant, aut unius 
alieujns riogotiatioiiis, veluti manci- 
piorura emenclornm vendendonimque, 
aut olci, vini, frumonti emendi ven- 
dendiquo. 


A partncrsliip is foniicd oitlier of 
the whole goods of the conti-acting 
parties, to which the Greeks give the 
special name of soivoirpa^ia, or for 
some particular husiiiess, us the sole 
or purchase of slaves, wine, oil, or 
wheat. 


Gai. iii. 148. 

Tho text, borrowed from Gaius (iii. 148), gives the general 
division of partnerships into two classes, according as they are 
universal or particular. In the Digest we have a further divi¬ 
sion by distinguishing five kinds of partnership. (D. xvii. 2. 5.) 

1. Sociefas unicersorum honorum, in which everything be¬ 
longing or accruing in any way to each partner is held in 
common. ’(D. xvii. 2. 1. 1.) 

2. Societas unicersorum quee ex queesiu veniunty i. c. of all 
things which are gained or acquired by each partner through 
such transactions as were contemplated in the foruiation of the 
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contract; but not of things belonging or accruing in other 
ways, such .ns inheritances or legacies. 

* 3. Societas negotiationis idicujua, formed to carry on n 
particular business. 

4. SocictoH I'actigalh, formed to carry on the farming of 
public lands—a mere brunch of the last, but subject to special 
rules. (1). xvii. 'Z. 5.) 

o. Sorieta'^ rei when one or more particular tilings 

are iield in common. 


1. Et quutera si niliil cle i\artvltiis 
lucri et ilamni noniinatiiii convencrit, 
(equates scilicet partes et in lucro et 
in (lamno spectantur. Quod si ex- 
pressn' fuerint partes, liii> servari do 
bent; nec enim nniquani ilutnum 
fuit quin valoat conventio, si duo inter 
se pacti sunt ut ad unum quidcm dun* 
partes et lucii ct damiii perlincant, 
ad akum tertia. 


1. Unless the proportions of gain 
and loss have been specially agreed 
on, the shares of gain and loss ai’e 
equal. Tf they have hecn agreed on, 
ellect ought to he given to the agree¬ 
ment, for, indeed, the validity of the 
agreement has never Ix'cn questioned, 
if two partners liavc agreed tliat two- 
thirds of the gain and loss slioiild 
belong to the one, and one third to 
the other. 


Gai. iii. iriO. 

JEquales jiartes, i. e. one equal share of the whole, not pro¬ 
portional to what cjich contributes. 


•-2. De ilia sane conventione qiia'si- 
turn est, si Titius et Seius inter se 
paeti sunt ut ad Titiuin lucri dine 
partes pertineant, danini tertia, ad 
Seiiim duos partes damni, lucri tertia, 
an rata debeat haberi conventio ? 
(Quintus Mutius contra naturam socie- 
tatis talem pactionem esse existimuvit, 
et oh id non esse ratam hahendatn. 
Servius Sulpitius cuius sententia 
prmvaluit^ contra sensit, qnia stepe 
quorunidam ita pretioaa est opera in 
socictato, ut eos justum sit conditione 
mellore in societatem admilti: nara 
et ita coin posse societatem non duhi- 
tatur, ut alter pecuniam conferat, 
alter non conferat, et tainen lueruiu 
inter eos commune sit, quia ssepe 
opera aliciyus pro pectinia valet. Et 
adeo contra Quinti Mutii sontentiain 
obtinuit, ut illud quoque constiterit 
posse conveniri, ut qnis lucri partem 
ierat, damno non teneatur; qinid et 
ipsuin Servius conveuienter sibi ex- 
istimavit. Quod tamen ita intolligi 
oportet, ut si in aliqua re lucrum, 
in aliqua damnnm allatnm sit, com- 


y. Ilut doubts have been raised ns 
to the following agreement; supposing 
'I’itius and Seius have agreed that 
two-thirds of Ihe profit and onc-third 
of the loss shall belong to Tituis, and 
two-thirds of the loss and onc-third 
of the profit shall belong to Seius, 
onglit such an agreement to bo valid'' 
Quintus Mutiiis considered it as con¬ 
trary to tlie nature of pnrlnerslnp, 
and ns therefore not to be bold valid. 
Servius Sulpitius, on tho contrary, 
whoso opinion has prevailed, thought 
it valid, as frequently the services of 
particular partners are so valiinblo 
that it is just to give them advantages 
in tlio terms of the partnership. There 
can be no doubt that a partnership 
may be formed on the terms of one 
partner contributing money, and of 
the other not contributing, wliile yet 
the profit is common to both, as often 
a man’s labour is equivalent to money. 
The opinion, therefore, contrary to 
that of Quintus 3Iutins, has prevailed, 
and It is admitted that by special 
agreement a partner may share the 
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pensatione facta solum quod suporest profit, and yet not be responsible for 
intelligatur lucri esse. the loss, as Servius consistently held. 

This must be understood as meaning, 
tljat, if there is profit on one trans'- 
action and loss on another, the ac¬ 
counts must be balanced, and only 
the net profit be reckoned as profit. 

Gat. iii. 149 ; D. xvii. 2. 90. 

A partnership in which one partmsr'was totally excluded 
li'oni gain was void. The jurists called it a Icuiiiua aocietas, 
as tlic other partner would have the lion’s share. (D. xvii. 2. 
2 !). 1 .) 

With respect to tho power of one partner to hind another, a 
point not touched on hy Justinian, we may observe that as 
hotAveen the partners themselves, any one who acted in hehalf 
of the rest was their mandatory, and, heyond acts of pure 
administration of their affairs, could only be empowered to act 
by their express desire {wandafum). If he were so empowered, 
he had an action against them for all expenses and losses he 
incurred, and was bound to account to them for tho profits. 
With regard to third persons, us the Roman law, strictly 
speakijig, took no notice of any one who was not a party to 
the particular contract, tliey could not sue, or be sued by, the 
rcmivining partners, who were not parties. The preetor, liow- 
ever, allowed the remaining partners to sue if they had no 
other means of protecting their interests (D. xiv. 3. 1,2); and 
the stranger to sue, if the partners had henefited by the con¬ 
tract. (II. xvii. 2. B2.) 


9. Tllud expeJitura est., bi in una 
causa pars fuerit exprossa, veluti in 
solo lucro vol in solo damno, in altera 
A'Pro omissa, in co quoque quod 
jiradermissum pst, eamdem partem 
sorvari. 


3. Of course if the share on one 
side only is expressly agreed on, as 
on the side of profit only, or on that 
of loss only, the same share is to be 
'considered as held on the side of 
which no mention is made. 


Gat. iii. 150. 


4. INTanct autem societas eousque 
donee in eodem consensu persevera- 
verint; at cum aliquis rcnuntiavei'it 
Rocrotiiti, solvitur societas. Sed plane 
si quis callific in hoc renuntiaverit 
societati, ut ohvenions aliqnod hicrum 
solus habeat: veluti si totorum bono- 
rum socius, cum ab aliquo heres esset 
relic.tus, in hoc, renuntiaverit societati 
lit lioi'oditatem solus lucrifaceret, 
cogetur hoc lucrum communicare; si 
quill vero Incrifaciat quod non capta- 
verit, ad ipsiim solum pertinet. Ei 


4. A partnership continues as long 
as the partners continue to agree that 
it shall do so; but if any one partner 
renounces the partnership, then the 
partnership is dissolved. If, however, 
he makes this renunciation with a 
secret motive, such as that he may 
alone enjoy a gain which he knows 
awaits him; for instance, if when a 
member of a partnership embracing 
all the property of oiu h of the partners, 
ho renounces the pmn irship to enjoy 
alone tlie advantage of nn inheintance 
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veto cui renuntiatum est, qnicqixul left him, he is compelled to shave 
oranino post renuntiatam societatcm this source of gain with his partners, 
acquiritur, soli conceditiir. Eut if bo gains anything without 

such previous design, he alone profits 
by it: while the partner who has rc- 
ceiveil his renunciation acquires alone 
aU that falls to him subsequently. 

Gai. iii. 151. 

T1'3 contract of partnership may have OifFcreut modifications. 
It maybe made during or from a certain time, or conditionally. 
(D. xvii. 2. 1.) But there can ho no partnership to last for 
ever, as no one can he forced to remain a partner against his 
will. (D. xvii. 2. 70.) Any partner may renounce, i.e. with¬ 
draw, when he pleases. 

The remaining paragraphs of this Title treat of the modes 
in which the partnership may he dissolved. tJIpian, enume¬ 
rating the causes of the dissolution of partnerships, says, 
“ Societas solvitur ex j)eriio??i.<i, ex rehifs, ex eohiutate, ex 
actione!' (D. xvii. 2. (iO. 10.) Ex lyersoni't, when one of 
the parties is dead or incapacitated ; ex reins, when the purpose 
of the partnersliip is effected, or its suhject-mattcr has ceased 
to exist (this will include the cases of confiscation and cession 
of goods given in paragraphs 7 and 8); ex rolnntnte,\\hm\ one 
partner wishes to withdraw ; and ex actione, wlien one partner 
compels a dissolution of partnership by action. We may add 
ex tempore, if the partnership was only temporary. 

5. Solvitur adhuc societas etiam 5. A partnership is also dissolveil 
morte socii, quia qui societatcm con- by the death of a partner, as he wlio 
trahit, certam personam sibi eligit. enters into a partnership chooses a 
Sed efc si consensu plurinm societas particular person to w-hom ho binds 
contracta sit, morte nnius socii solvi- Limsclf. And even if there are more 
tur, etsi plures supersint, nisi in coe- than two partners, the death of any 
undo societate aliter convenerit. one dissolves the partnership al¬ 

though more than one ainwive, unless 
• on tlie formation of the partnership 
it has been otherwise agreed. 

Gai. iii. 152 ; D. xvii. 2. (55. 9. 

Although, in forming the partnership, the parties might agree 
that, if any one ceased to be a partner, the rest should still 
continue partners, or, to speak more accurately, should imme¬ 
diately and without fresh agreement form a new partnership, 
yet no one could validly make it part of the contract that his 
heirs should, on his death, be admitted partners (D. xvii. 2. 59), 
the contract being personal. There was an exception made to 
this rule in the case of societates vectipalcs. (D. xvii. 2. 59.) 

fi. Item si alicujus rei coutracta (5. If the partnership has been 
SDoietas sit, et finis negotio impositus formed for a single transaction, when 
ost, finitur societas. the, transaction is completed, the 

partnership is ended. 
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7. Tublicaliono quoqiio disiralii so- 
oifilatcin nmiiifosium cst, scilicat si 
uuiversH boiin socii pubiiccriturj njiui 
fuiu in ('.JUS Joputii alius succc^dat, 
pro ruoi luo liabctnr. 

D. x\ii. 

8. Ttcin si quis ex sooiis mole ilebiLi 
pra'graviiliis bonis siiis cesscrit, ct 
idoo proj)(er publica ant privata dc- 
bita siibslaiilia ('.jUs VL'iieat,, solvilur 
soc.ictas; sod lioo rasu, si adhuo con- 
scnlianl, in soc-ieLatoni, nova videlur 
incipere scjcktas. 


05. 10. 

7. It is evident, also, that a part- 
nersliip is dissolved by tlio confis- 
eutinn of all tbejiiopertyof a partner; 
for Ibis partner, as be is I'oplaccd by 
a Huecessor, is considered dead. 

y. 05. 12. 

8. So, too, if ono of tbe partners, 
borne down by tbe weight of Ids 
debis, makes a cession of Ids goods, 
and bis iiropert}' is therefore sold to 
satisfy bis debts, jiubbc or private, 
the partneiship IS di.ssolved. But ill 
this case, if tbe parlies agree still to 
continue partners, a new partnership 
would seem to ho begun. 


ft AT. hi. 15.3, 154. 

The persofta of ati individual might, we know, bo destroyed 
oven in his hfotimo, as, for instance, by the utaj i/na and minor 
capitis dcmifiufio, by the sale of his properly in the mass, 
either for the profit of the treasury in the case of enmimds 
(sertio bonort/m), or of private individuals in certain cases of 
insolvency {emptio honor am), or wlieii he had made a ccssio 
honoruni under the lex Julia. (Sec Tit. 12 of this Book.) 
In the time of Justinian sales in one mass of a wliolc patrimony 
were obsolete, and tlierofore confiscation {puhlicatio) and ccssio 
honoruni arc alone mentioned here, and those as ttiking away 
the fortune of the partner, and not as destroying his persona. 

Of course the partnership might bo immediately renewed 
with the partner whose goods had been confiscated or ceded to 
creditor, if the other partners were, willing to enter into what 
was really a new partnership, as it might if the partner had 
sufierod the minor deminutio ; for partnership, being a con¬ 
tract of the jus gentium, could ho formed with a stranger. 
(Gai. iii. 154.) 


0. Sooius socio utrum eo nomino 
tantum louealur pro socio actionc, si 
quid dolo commiserit, sicut is qui dc- 
poni apud se passiis est, an etiam 
culpcR, id cst desidi.TB atquc iiegli- 
gentia) nomine, qua'situm cst: proi- 
valuit tamcn e.Liam culpae nomine 
teneri ouni. Culpa autem non ad ox- 
actissimam diligentiam dirigenda est: 
aullicit cnim talom diligentiam in 
commnnibus rohus ndhiberc socium, 
qualem suis rebus ndhiberc solet; 


0. It has been questioned whether 
one partner can bo made answorablo 
to another by tbe action pro socio, if 
lie has been guilty of malicious 
wrong, as a depositary is, or whotlier 
also for a fault, that is, for careless¬ 
ness* and negligence. The opinion 
has prevailed tliat lie is also auswer- 
ablo for a fault, but tbe fault is not 
to be measured by a standard of the 
most perfect carefulrert^. possible. It 
is snffk’ient that lie sboiii.l be as enro¬ 
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nain qiii parimi ililigoiitcm socimn ful of things bdonging to tlie parL- 
s>ibi assiimit, dc so queri debct. ncrship as he is of his own property. 

For he who accepts ns p.ortner a 
person of careless habits, has only 
Inmself to blame. 

1). xvii. 2. 72. 

Societas jua qundammodo fralcrnitiith in sc hahet. (D, 
17. 2. 63.) Ileuce caoli partner had something of a brotherly 
allowance (termed tlie hcncjicium rompetentue) made for him, 
and was only held responsible to the extent of his means and 
power of action \ while, if he were condemned in an aciiou 
pro socio, he was marked with infamy. 

The action pro socio was the remedy in almost every case 
that could arise between partners. Tt was emitloyed, for in¬ 
stance, to enforce accounts, to get compensatiou for losses, and 
to dissolve the partnership. If any partner was guilty of a de¬ 
linquency, such as theft, he would be made amenable by such 
actions as the net to J'lirti, ri hotioruni rapt or nm. Ict/is Aqttilid', 
of which we read in the Fourth Book. There was also another 
action peculiar to partnerships, called the actio communi 
dicidundo, which was brought to procure a partition, by the 
jtide.r^ of the common propoi'ty. (See Introd. sec. 103.) 

The mention of culpa in the text gives occasion to notice a 
subject of importance not only as regards the particular con¬ 
tract of partnership, hut ns regards all other contracts. 

If one person, who was bound to another by a contract, 
designedly subjected him to harm or loss {damnum) with 
respect to anything included in the contract, the wrongdoer, in 
inflicting this wilful injury, was said to bo guilty of dolus; if 
he was the means of an injury not designed being inflicted, 
then unless the damnum was the result of unavoidable acci¬ 
dent, he was said to be guilty of culpa. This culpa would 
naturally admit of degrees. The fault might be one wliich 
any man in his senses would have ’scrupled to commit, and it 
was then termed lata culpa {Lata culpa csl nitnia ncijldpailia, 
id cst, non intclliperc quod omnes intctliqunt (J). L. 1(5. 213. 
2); or it might consist in falling short of the highest standard 
of carefulness to avoid injury that could be found; such, for 
instance, as the carefulness employed in the management of 
affairs by a person who would deserve to be called bonus palcr- 
Jamilias, and the culpa was then termed lecis or Icvissima. 
Or, again, it mighC consist in falling short of the care which 
the person piilty of the culqta was accustomed to bestow on 
his own affairs. In this last case wo no longer measure by an 
absolute standard, but a relative one; what is culpa in one 
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man is not in another, and modern writers have therefore 
spoken of it as being culpa Icvis in concrclo, i.e. as seen in 
and measured by tlie particular individual, opposed to the 
culpa levis in ahstracto, i. e, estimated by an absolute standard. 
The lata culpa was treated very much on the same footing 
with doluSy ns there always seems something wilful in the ex¬ 
treme negligence, the craasa neglitjentia, which characterized 
the lata culpa. The text affords us an example of the differ¬ 
ence between the culpa levin in abstracto and the culpa levin 
in concreto. The nodus is not bound to render exactisnima 
diH(jentia, he is not to bo answerable for the perfect care of a 
honunpaterfamUiaSy but ho is to be judged by the amount of 
care which ho bestows on his own property. This may happen 
to be as great as that of a bonus paterfamilias^ but it may 
also happen to be much less; so that, practically, though not 
necessarily, the culpa teds in concreto implies a lower degree 
of responsibility than the culpa levis in abstracto; and hence 
many commentators arrange the ctilpa, when thus considered 
in concreto, as belonging to the culpa lata, and not to the 
culpa levis. We cannot properly consider it as belonging to 
the one more than the other, because it would depend on the 
character of the individual to which it most nearly approached. 
The technical term for to be responsible for malicious injury or 
a fault was dolum, culpatn ptuentare. Every contract bound 
all parties doliini pnestare, and a special agreement that the 
parties should not be so bound was void. (D.ii, 14. 27. 3.) 
TJic person for whoSe benefit or sake, or to whose profit, the 
contract was made, was answerable for culpa levis ; and if both 
parties were benefited, both were answerable. The person who 
only had tlie burden, without the advantage of the contract or 
whom the matter in hand did not concern, was only answerable 
for lata culpa, unless he had, either directly or tacitly, promised 
to use greater diligence than tlie nature of the contract would 
make incumbent on him. A person, for instance, who meddled, 
unbidden, in the affairs of another, was bound to use ex- 
actinsima diligeniia. Lastly, those who, like partners, had 
their owm property intermixed with the property of others, or 
those, as tutors and curators, who were obliged by law to admi¬ 
nister the property of others, were bound to exert the diligence 
which they employed in the management of their own affairs. 

Wo may add, that when a person bound by a contract de¬ 
layed to execute it, and this delay {mora) was of such a kind that 
culpa could be imputed to him, he was subjected to something 
more than the necessity of fulfilling the contract, and especially 
ho was in most cases liable to pay interest {tisuraf. (Jd. xxii. I.) 

n II 2 
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Tit. XXVI. DE MANDATO. 


Tile contract of mandate is formed 
in five inodes; according as a man¬ 
dator gives you any tiling for his 
benefit only, oy for his benefit and for 
yours; or for the benefit of a third 
person only, or for his benefit and 
lliat of a third person, or for your 
benefit and tliat of a third person. 
A luaiidato mailc for your benefit 
only is useless, and does not produce 
helivoen you any obligation or action 
manduti. 

T). xvii. 1. y. 

In the theory of Roman law one person could not represent 
another. The person wlio actually made the contract, who 
uttered the bindinj^ words, or went through tlie binding forma¬ 
lities, was the only legal contractor; he alone could sue and be 
sued. The law would not take notice that it was really in 
behalf of another that he made the contract. 

But a friend on whom reliance could be placed might be 
persuaded to make tbo contract in bis own name. Honour and 
Inendsliip would then effect what tlic law would not compel. 
This friend would give up all that he gained by tlie contract 
to the person at whose request he entered into it. The promise 
to perform this act of friendship was given, in the old times of 
Roman manners, with an appropriate formality. The person 
really interested took the friend by tlie right hand, and told 
him that he placed in his hand the trust he was anxious to have 
discharged. The trust, or commission itself, was hence called 
mandutum {manu datum), I'lautus thus describes the cere¬ 
mony. {Captiv. ii. 6.) 

Tynd.— Hu e per dexteram iuam, te dexlera rctinens manu, 
Obsecro, injidelior mihi ne fuati, qtiam ego mm tihi. 

Tu hoc age, tu mihi herun nunc es, tu patronus, tu pater, 
Tihi commendo apea opesque mean. 

Ph .—Mandavisti satis. 
The execution of a mandatum was thus a discharge of an 
office of friendship. Originem ex officio alque amicitia trahil. 
(I), xvii. J. 1. 4.) And it never lost the traces of its origin. 
It was always necessarily gratuitous; the mandatarius, i. e. tlio 
person charged with tlie mandatum, was obliged to bestow on 
it the care of the most diligent paterfamilias, i. e. tlie greatest 


Mandatum contrahiuir quinque 
raodis ; sive sua tantiini gratia ahquis 
tibi niundct, sive sua et tun, sivo ahena 
tantum, .^Ivo sua et aliena, sive tun et 
aliciia; at si tua tantum gratia man- 
datum Sit, supervacunui ^-.1, ot ob id 
nulla obligatio nec mand.ili inter vos 
aciio nascitur. 
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possible (0. iv. 35. 13), and if ho failed to discharge the trust, 
and was condemned in nn actio maiidatiy he was stamped with 
infamy. (D. iii. 2. 1.) 

. When the introduction of the prrotorian system furnished a 
method by which every equitable claim could be enforced, 
friends who entered into such an agreement were obliged to 
discharge their reciprocal duties. The praetor, by the actio 
mandati directa given to the mandator, compelled the manda- 
tariiis to account for all he received, and to pay over the pro¬ 
fits, and by the actio mandati contraria given to the manda- 
iariaSy compelled the mandator {i. e. the person who requested 
the favour) to reimburse, with interest, the mandataTiun for all 
expenses incurred, to indemnify him for all losses, and to free 
him from all obligation contracted in the execution of the man¬ 
date. 

The praetorian law went a great step further, by allowing the 
mandator to bring equitable actions against, and to be sued by, 
the third party, with whom the mandatarius contracted. What¬ 
ever direct actions the mandatarius would properly havo 
brought or was liable to, the mandator was allowed to bring 
or was liable to, in their equitable form. As, for instance, where 
the mandatarius would have brought a condictio, or an actio 
empii or venditi, the mandator was allowed to bring a condic~ 
tio utilis, or an actio utifis empti, or venditi. (D. iii. 5. 31.) 
In the case of a special mandate, these actions were allowed, as 
of course; in the case of a general mandate, only when tho 
mandator had no other way of protecting his interests, a- man¬ 
date being termed special when one man chnrged anotlier with 
the execution of one or more particular things, and general 
when he asked him to represent him in all his affairs. (D. xvii. 
1. 10. 5.) 

There were some acts, of a solemn character, in which one 
citizen could, at no time of Roman law, act for another, such 
as bringing any of tho le^is actioneSy mancipation, malting 
testaments, or the cretio or aditio of an inheritance. But it 
must be remarked that, apart from the praetorian enforcement 
of claims arising out of a mandatum, there were some exceptions 
to the rule that one man could not represent another. Tho 
civil law, indeed, never permitted it, but tho preetorian system, 
in some instances, expressly recognized the intervention of an 
agent. Thus, a cot/nitor was allowed to conduct a suit on be¬ 
half of another (see Bk. iv. Tit. 10), and an agent was permitted 
by the edict to be appointed in carrying on trading operations 
before the mandatum received its full legal force. 'See Bk. iv. 
Til. 7.) 
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1. Mandnntis taiitum gratia inter- 1. A mandate is mado for the benc- 
venit mandatiim, veluti si quis tibi fit of the mandator only; if, for in- 
mandet ut negotia cjus gcrere.s, vel stance, any one gives you a mandate 
lit fiindum ei emcrcs, vel ut pro eo to transact his business, to buy an 
sponderes. estate for him, or to become surety 

for him. 

J> vvii. 1 2. I. 

This is the usual case of a mandatum. Justinian erhploys 
hero, it may bo remarked, the word sponderes^ although spon¬ 
sored no longer existed. (See Tit. JiO.) 


2, A mandate i.s made for your 
benefit and that of the mandator; if, 
for instance lie gives a mandate to 
you to lend money at interest to a 
person who boirows it for tlio pur¬ 
poses of the mandator; or if, when 
you arc about to sue liini as a fuh'- 
jussar, ho gives you a mandate to sue 
tlic principal at his rish, or to >,ljpn- 
late at his risk for something owed 
by liim to yon, from a person whom 
he apiioints as his snbbtitute. 

1>. x\ii. J. 2. d; T). viii. 1. lo. 7, d. 

Volenle te ar/ero cum eu e.rjidojussoria enusa. Under the 
law anterior to Justinian, tite creditor could suo either tlio 
debtor or i\\G fidejussor, but not hotli. If he proposed to sue 
the latter, the Jidejusaor might give him a ma7id(itum to suo 
the debtor, and then, if the creditor did so, tlie Jidejussor would 
be freed from any obligation as fidejussor, hut would be bound 
as mandator; and thus the mandate would be for the benefit of 
the fidejussor, because he. would ho sued after the principal, 
and for the benefit of the creditor, because ho could suo the 
principal first and then the surety in liis quality of mandator, 
whereas he could not ordinarily suo both the principal and the 
surety, hut was obliged to make his choice between them. This 
could not bo of any use after Justinian liad decided that tlio 
principal debtor should be sued first, and then, if there was any 
deficiency, the Jidejussor. (See Tit. 20. 4.) 

Ah eo quern tihi deler/ct. The debtor points out to the 
creditor a third person who owes the debtor a sum equal to 
his debt to the creditor; and asks the creditor to stipulate with 
this third person for payment of the amount duo from the 
debtor. If the third person docs not pay, the debtor is held 
responsible ns mandator. The creditor thus benefits, as he 
has two persons to sue, and the debtor benefits, because ho 
employs his creditor to collect a debt due to him. 


2. Tua ct mandantis, veluti si 
mandet tibi, ut pccuniam sub usnris 
credcres ei qui lu rem ipsins mutua- 
retur; ant si, voleiito to agerc cum 
eo ex fidcjussoria causa, tibi mandet 
ut cum reo agas pcricnlo mandantis, 
vel ut ipsiiis periculo stipuleris ab eo 
qiiem tibi deleget in id quod tibi do- 
bucrat. 
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3. Aliena autem causa intervenit 
niandatum, veluti si tibi raandet lit 
Titii negotia gereres, vel ut Titio 
fundum cuiorcs, vol ut pro Titio 
spondcres. 


3. A mandate is made for the bene¬ 
fit of a third person ; if, for example, 
the mandator bids you manage the 
affairs of Titius, or buy an estate'for 
Titius, or become surety for Titius. 


D. xvii. 1. 3. 3. 


Here, as the mnndalor Las no interest in the aflair, no 
ground for action can arise against him until the execution of 
the mandate. The mfuidatarins has an action to indemnify 
liiinself, and the mandator one to make the mandataritis 
account. 


4. Sua et alicna, wluti si do com- 
munibiis suis ct Tilii nogotiis go- 
rendis tibi jiiand(‘l, \el ut sibi ot Tilio 
fundum eiin ros, vel ut pro co ct 'J'iiio 
spondcres. 


D. xvii. 

fi. Tua cl idiena, veluti si tibi man- 
del lit Titio sub usnris i-rodi'n's , quod 
si ut sine usuns cicdi'ics, abciia tan- 
lum gratia intcrcodit manilatum. 


P. xvii. 

(). Tua gratia in Lervenit mandat um, 
veluti si tibi niaiidet ut ])pcixnias tua.s 
in emiitimics poUus prjcdioriim eol- 
lot'cs, qniiin ficncrcs ; \ cl ox diverso, 
ut finneros potius qnam in cmplioncs 
prii’dionim eolloees. tbiiiis generis 
iiuindatuui, mngis consilium ost qiiam 
niambituni, ct ob id non cst obliga- 
toriuin; quia nemo ex coiisilio obli- 
gatur, etiamsi non expodiat ci ciii 
dabilur, cum liboriiin cuiquc. sit apud 
HO exjiloraro an cx]ieduit consilium. 
Itaque si otiosam pocuniam doiiii to 
habciitcrn hortiitns iiierit aliqiiis ut 
rem aliijuain emcres, vel cam cre- 
deros, qiiamvis non oxpediat tibi earn 
cmisse vel eredidisse, non tainen tibi 
mandati tonctiir. J'’it adco ha‘C ita 
sunt, ut qiiiositiim sit an mandati 
teneatnr, qui inandavit tibi ut pecu- 
niam 'J’itio fiencrares? sed obtiiiuit 
Sabini sententia, oldigatoriiiiu esse 
in hoc casu niandatum, quia non 


4. A mandate is made for the bene¬ 
fit of tlio mandator and of a tliird 
person, if, for example, the mandator 
gives you a mandate to manage affairs 
common to himself and Titius, or to 
buy an estate for himself and 1'itnis, 
or to become surety for himself and 
Titius. 

I. 3, 3. 

.5. A mandate is made for yoiu- 
benefit and for that of a third I'crson, 
if, for instance, tlie mandator bids you 
to lend money at interest to Titius. 
Were the money lent v\itboiit in¬ 
terest, the mandate would be only 
for tlio benefit of a third person. 

1 o K 

0. A mandate is made for your 
heuelit only, if, for example, the man¬ 
dator bids you invest your money in 
the pnrebase of land rather than put 
it out to interest or, mr t-ersa. Such 
a mandate is rather a jdccc of advieo 
tbnn a mandate, and consequently is 
not obligatory, as no one is bound by 
giving advice, altliougb it be not 
judicious, as each may judge for him 
self what tlio worth of the advice is. 
Jf, theri'forc, you have a sum of 
money Ijing idle in your house, and 
any one advises you to make a pur¬ 
chase with it, or put it out to interest, 
nlthoiigli it ma}' not he advantageous 
to you to liavo made this purchase, 
or to have lent your money, yet your 
adviser is not bound by im action 
mniulali. So much so, that it lias 
been questioned whetli-^r a person is 
bound by this action w !io lias gni'ii 
j’ou a mandate to lend nionc} at 
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aliter Titio crcdidisses, quam si tibi iiitorost to Titius. But Uio opinion 
manduluia esset. of SHbinns 1ms prevailed, tliat sncli a 

mandate is obligatory, us you would 
not ]ia\e lent your money to Titius 
unless tlio mandate had been given. 

Gai. iii. ir)(j; D. x\!i. 1. ;2. (i. 

It wfts a very narrow line which divided the expression of a 
mere opinion advising another person to do a thing, and such 
a request to him to do it ns involved the responsibilities of a 
matniafum. Everything dt'pended on the intention of the par¬ 
ties. TJie question was, did tlio person wlio expressed the 
opinion, or made the request, mean to say that, if the opinion 
would not he adopted, or the request granted, unless he made 
himself responsible for the consequemjes, he was willing to 
become responsible ? If be did mean this, bo was treated as 
a mandator. 

A mandator stood in this and similar cases almost exactly 
in the place of a Jidejiiaaor. Accordingly, in the Eigest, and 
the Code, the two are treated of under the sumo head, de Jido- 
juasorihns ct ma?idatorihns. l^or the mandate was an inter- 
ccfisio, i. c. a mode in which a third psirty steps in between tw'o 
others as a surety for one of them, and was subject to the 
general rules common to accessory contracts, sucli as the pro¬ 
hibition of the acnatiis-coihsifltum V(dlciantnn, with rcs])cct 
to women, the benclits of discussion, of division, if there 
were more than one mandator, and of cession of actions. 
(See Tit. 20. 4.) 

But the mandatuni being a distinct, and not an accessory 
contract, it was, in some parts, distinguished from a JhlrjHftsio. 
The action brought by the mandatariiis against the mandator, 
did not free the debtor. Justinian, however, by a constitution 
(C. viii. 41. 28), placed Jidrjuaroreft on the same footing in 
this respect. Secondly, the payment by the mand(ttor of the 
sum due did not free the debtor. (D. xvii. 1. 28.) Lastly, if 
the mandator paid the sum, ho could compel the mandatariun 
to transfer to him, after the payment, all his actions against 
the debtor. (D. xliv. 3. 70.) 


7. lllud qtioquc mandatuui non est 
obligatorium, quod co tra bonos 
moi-es est, voluti si 'I’itius do fuvLo 
aut do dcUnno iaoiLixlo, aut do iojiiiia 
facionda tibi nmiicb't; licet cniui p<i'- 
nam i.'.tius faoli nomino prii‘.,titi‘rii, 
non tainon ullam liabos advor^us 
Titium actioiiom. 


7. A mandate, again, is not obli¬ 
gatory wbioli is contrary to buni mores; 
as, for instance, if Titius gives you a 
mandalo to coinniil a tboft, or do a 
Ijann or injury; uUiiongh you pay 
the poiialty ot' wliat you may do, you 
have not lu such a case an action 
against 'I’itius. 


Gai. in. 157 ; I). x\ii. 1. ti’i. (5. 



LIB, III. TIT. XXVI. 


473 


8. Is qiii oxeqiiitur mandatum, non 8. A mandatary must not exceed 
debet excedere flnem niandati: ut the Jimits of the mandate; for in- 
eccc, si qnis usque ad centum aureos stance, if a mandator bids you buy 
rnandaverit tiiti ut fundiim emeres, land or become surety for Titius up to 
vel ut pro Titio spoiidercs, iicque the amount of a Imndred aiirri, you 
pluris emoro debes, neque in am- must not exceed this sum in making 
idiorom iiocuniam tidejubere; alio- the purchase or becoming surety, 
qnin non lialebis cu?n eo mandati otherwise you will not have an action 
actionem, adco quidem ut Sabino et niauduti; so much so, tliat Sahinns 
Cassio ])liieuerit, eliamsi usque ad and Cassius thought that even if you 
centum aureos cum eo agore velis, liinitedyour action to a hundred uMre/, 
inufillUT te actunim. 1 )iversa* schola; you would bring it in vain. The 
aiictores recto usque ad centum au- authors of the ojiposite school think 
rcos te actnrum existimant, qua* sen- that you may rightly bring an action 
tentia sane benigiiior est. (^uod si limited to a hundred anrei, and this 
minoris emeiis, babebis scilicet cum opinion is doubtless the more favoiu:- 
eo actionem ; qnoniam qui mandat ut able. If you lay out less on the pur- 
sibi centum nureorum fundus cincre- chase, you can certainly bring an 
tur, is utique inantlasso intclligitur ut action against the mandator; for a 
minoris, si pussit, emeretur. person who gives a mandate that an 

estate shall be bought for liim at tlio 
price of a liundred aiirci, is under¬ 
stood to mean that it should be 
bought for less if possible. 

Gat. iii. Itil; P. xvii. 1. 3. D. xvii. 1. 4, 5. 

Qui exccfisit, aliud quid facerc videtur. (D. xvii. 1.5) 
Sabiinis, iii giviiicf tlio opinion mentioned in tlie text, insisted 
very rigorously on the efFect of the thing done being aliud 
quid. 

y. Itoctc quoque mnndatTim con- 0. The mandate, although validly 
tract urn, si dum ivdhuc Integra rcb sit, formed, is extinguished, if before it 
revocatum fuent, evanescit. has been executed it is revoked. 

Gai. iii. 159. 

10. Item si adliuc integro mandate 10. A mandate is also extinguished, 
mors alterius iiitorvcniat, id est, vcl if, before it is executed, the mandator 

cjus qui rnandaverit, vel illius qui or mandatary dies. But motives of 

muudatum susceperit, solviUir man- convenience have given rise to the 

datum; sed utilitatis causa receiTtuin decision, that if, after the death of 

est, si eo morUio qui tibi nlauda^erat, the mandatary, you, in ignorance of 

tu ignorans eum deecssisse execulus his decease, execute the mandate, 

fucris mandatum, posse to agere man- you may bring an action mandati: 

dati actione; ulioquin justa et pr<d»a- otherwise you would be prejudiced by 

bills ignoraiitia tibi damnuiu atferet. what was alloTVable and natural igno- 

Et liuic simile est quod pla^uit, si ranee. Similarly it has been decided 

dohilorcs inanumisso dispensatore that, if debtors make a payment to 

'I'ltii per ignoT’antium liherto solverint, the steward of Titius, after ho has 

libt'rari eos; cum alioquiu strict,a juris been enfranchised, in ignorance of 

ratiojic non iiossenl liberavi, quia alii his enfranchisement, they are ftved 

snlvisseiit quam cui solvere debue- from their obligation, altbougli, in 

rint. strict law, they could not be freed, as 

they have made ..he payment to a 
person othei* than him to whom they 
ought to have made it. 
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(l\r. iii. 1(!0, 

Manumixso. It would bo tlie same if the slave had not 
been enfranchised, but had been sold, or had his otficc of 
di-spr/isa/o}' taken from him, without the knowledge of the 
debtors. (D. xlvi. 3. ol.) 

11. Mandatum non susciperc cnili- 11. Kvery one is free to refuse ac- 

bet liberum est, susceptum autom cepting a mandate, but if it is once 
consummuiidiim est, aut qnampri- accepted, it must bo executed, or else 
mum renuntiandum, ut per sciiietip- renounced soon cnougli to permit the 
sum aut per alium eamdom rcni nuui- mandator executing it liiinsolf or 
dator exequatur; nam nisi ita rcTuin- tbrmigh anotlier. For, unless tlie 
tiiitur ut iutegra causa mandalori roniiiiciiition is made so Ibat tlio 
veservetur camdera rem cxplicandi, mandator is still in a position to do 
nihilominus mandali lu tie locum ha- tins, an action nuiuildh may be. 
bet, nisi justa causa intercessit aut brought in spilo td’ the renunciation 
non renuntiandi aut intempestive re- of the niaudatai->, unless some good 
uuntiandi. reason has prevented him making the 

renunciation, or malving it witliin a 
proper time. 

1). xvii. 1. o‘>. 11 . 

Nisi junta causa. For example, a sudden and serious ill 
ness, a deadly enmity .springing up between the UKuidator and 
the mundalaritis, or the insolvem;y of the former. (D. xvii. 
1. 23.) 

12. Mandatnm ct in diem differri, 12. A mandate may he made to 

et sub coiiditione fieri potest. take cflect from a particular time, or 

may be made conditionally. 

D. xvii. l.*l. :1. 

13. Tn summa, sciendum est man- 13. l.astly, it may he observi'd, 

datum, nisi gratuitum sit, in aliam tliat unless a mandate is gratuitous, 

formam negotii cadere, nam mcrccde it will tako tlio form of some oilier 

constituta incipit locatio et condnetio contract, for, if a price is fixed on. it 

esse. Et, ut generahter dixcriiiius, is a contract letting to hire. And 

qiiibus casibus sine morcede suscepto gt nerally we may say, that in every 

officio mandati aut deposit! contrahi- case in wliich, whenever tlie duty 

tur negotiura, iis casihiis iutervoni- heing undertaken without pay, there 

ente morcede locatio et conductio is a contract of mandate or deposit, 

contrahi intelligitur; ct ideo si fiilloni in every such case, if pay is received, 

polienda curandave vestiinenta de- the contract is om* of letting to Jiirc. 

deris, aut sarcinatori sarcieiida, nulla If, tliereforc, n person gives Ins 

morcede constituta neque promissa, clothes to a fuller to bo cleaned, or 

mandati competit actio. to a tailor to be mended, witlioiit any 

pay being agreed on or promised, an 
action mandati may be brought. 

Gat. ii. 102; 1\ xvii. 1. 1.-1, 

Although the execution of the mandalnm was necessarily 
gratuitous, yet, without making tlm contract a iucalio couduclio, 
a tnandalor might oiler a rcwtird to the mundatat'ius^ not ex- 
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jictly in payment of, but in gratitude for, bis services. Such a 
recompense was called a Inmorarium, a term that was especially 
applied to the recompense offered to those who exercised the 
liberal professions, sucli ns philosophers, rhetoricians, physi¬ 
cians, advocates, &;c. These honoraria could not bo made the 
subject of an action; bat the magistrate, prajtor, or prmses of 
the province pronounced extra ordinem (see Introd. sec. 108) 
whether they were due and what was the proper amount. (D. L. 
Id. 1.) 


Tit. XXVII. DE OBIJGATIONIBTJS QUASI EX 

CONTHACTU. 


Post goncra contractuum enumc- 
rala, dispiciamiis ctiam do iis obliga- 
tionibus qu.'ti non propric qnidem cx 
contractu nasci intelliguntur; sed 
tanicn, <pna non ex malcficio sub 
stantiam capiunt, quasi ox contractu 
nasci videntur. 


Having enumerated the different 
kinds of contracts, let us treat of 
tlioso obligations wbicli do not spring, 
properly speaking, from a contract, 
but yet, as they do not take their 
origin from a delict, seem to arise, as 
it were, from a contract. 


If obligations were to be cotisidered ns nlwnys arising cither 
ex contnivtu or cx delicto, one man could onlv be bound to 
nnotlier in one of two ways; cither by a mutual exercise of 
will be bad entered into an agreement with him, or he liad 
done him some injury which ho ought to repair. But thoro 
were many instances in which justice required that he should 
be considered bound, where no contract had been made, and 
where nothing to which the law gave the technical term of 
delictum had been committed. Such cases, however, if sepa¬ 
rately examined, would approach more nearly either to an 
ohliffatio e contractu or to one e delicto. If it more nearly 
resembled the former, the binding tic was called an ohlifjatio 
quasi e contractu; if the latter, it was called an ohli(jatio 
quasi e delicto. (See Introd. see. 87.) 

The leading distinction between obligations e contractu and 
those quasi e contractu is, that in the former one person 
chooses to bind himself to another, in the latter he is placed 
in such circumstances that ho is thereby hound to another. 
To take, for instance, the examples given in this Title: if I 
take upon me the management of my neighbour's affairs, 
become tutor, have things in common with others who are yet 
not my partners, accept an inheritance, or receive money not 
duo to mo, the mere fact of my so conducting Liyt.olf imposes 
on me certain duties which the law will force me to fulfil. Of 
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course, if I make an express agreement in any of these cases, 
I am then bound by the agreement, and not by the circum' 
stances* of my position. It is only in the absence of any 
agreement that I am bound by an ohUf/atio quasi c contractu. 
An ohUf/atio quasi e contractu does not rest on any contract 
at all; it rests on a fact or event, but there is an analogy 
between a contract and the kind of fact or events which give 
rise to an oblu/atio quasi e contractu, for they both create 
rights in qiersonani. (Sec Austin, Province of JurUprudence 
Determined, Appendix xl.) 


1. Ifjfitnr cum qiiis abseiitis negoUa 
gessLTit, iilti'o citroque inter cos nas- 
cuntur aotiones quic appellantur nc- 
gotiorum gestoruin ; sed domino qui- 
dem rei gestu' ad\ ersus cum qni gessit, 
directa competit actio, negotiorum 
autem gestori contraria. Qnas ex 
nullo contractu lu’oprie nasci mani- 
festiim est; quippe ita nnscuntur istin 
actiones, si sine mandato qnisque 
alienis negotiis gerendis se obiulorit, 
ex qua causa ii quorum negotia gesta 
fucrint, ''tiam ignorantes obligantur. 
Idque utilitatis causa ruceptura est, 
ne absentimn qui suiiita festinatione 
coacti, nulli demandata negotiorum 
suorum administrationc, peregre pro- 
fecti essent, desererentur negotia: 
qute sane nemo curatiiru^i esset, si de 
eo quod quis impendisset, nullam 
habiturus esset actionem. Sicut au¬ 
tem is qui utiliter gesserit negotia, 
habet obligatum domiiium negotio¬ 
rum, ita et contra iste quoque tenetur 
ut administrationis rationem redd at: 
quo *casu ad exactissiniam quisque 
diligentiam compellitur reddere ra¬ 
tionem, ncc sufijcit talem diligentiam 
adbibuisse qualem suis rebus adlii- 
bero soleret, si modo alius diligentior 
commodius administraturus esset ne¬ 
gotia. 


1). iii. 5 


1, Thus, if a peiTSon has managed 
the affairs of another in Ids absence, 
they liavo reciprocally actions nvyo- 
tiorum geslontm, the action belonging 
to the ovner against him who has 
managed his aff.iirs, being an nctio 
dirrchi, and the action given to this 
person against the owner being un 
acho coHfnnia. It is evident that 
these actions cannot properly he said 
to arise from a contract, for they 
aiise only when one person has, with¬ 
out receiving a mandate, talicn upon 
himself the management of tlie affairs 
of another, and consequently tliose 
whose affairs are thus managed, aro 
bound by an obligation, even witbuut 
their knowing it. It is from motives 
of convenience that this has been ad¬ 
mitted, to prevent the entire neglect 
of the affairs of absent persons, who 
may be forced to depart in haste, 
without having entrusted the ma¬ 
nagement to any one ; and certainly 
no one would pay any attention to 
them, unless he couhl recover by 
action any expenses he might he put 
to. On the other hand, just as he 
who has advjintagconsly managed tlio 
affairs of another, makes this jjerson 
liable to him by an obligation, so ho 
himself is bound to render an ac¬ 
count of liis management. And the 
standard which he is bound to observe 
in rendering an account, is that of 
the most exact diligcFice, nor is it 
sufficient til at ho should use such 
diligence as ho employs in the ma¬ 
nagement of bi.s own affairs, that is, 
if it is possible a person of grealer 
diligence could manage the affairs of 
the absent person better. 


D. xliv. 7. 5; C. ii. 18. 20. 
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Etiam ignorantes. Jf the owners had known of the part 
taken in the management of their affairs, there would have been 
a vumdatiim taciturn. 


2. Tutors, again, who are liable t,o 
the action lnlelu\ are not, properly 
speahing, bound by a contract, for 
tliero is no contract made between 
the tutor and the pupil, but as they 
are certainly not bound by a delict, 
they seem to be bound quasi ex con- 
trurlu. In this case, too, there are 
reciprocal actions, for not only has 
the pupil an action futehe against the 
tutor, but, in his turn, the tutor has 
an uclio coiitraria tiitclw against the 
pupil, if ho has incurred any ex¬ 
penses in managing the pnpil’s pro- 
I)erty, or has entered into an obli¬ 
gation for him, or given his own 
properly as security to the pupils 
creditors. 

1). xliv. 7. n. 1. 

We should add here the corresponding case of the curator. 

llis fiegotiorum geslio did not give rise to a special action, 
hut to the action ncgotiorinn geatorum contraria^ which he 
could avail himself of to reimburse himself for all reasonable 
expenses. (U. iii. 5. 3. 5.) 

Quasi cx contractu teneri videntur. Tlie exact translation 
would be, " seem to be bound by a tie analogous to that by 
which persons are bound under contracts; ” but as this is too 
long a phrase to repeat every time the words quasi ex con¬ 
tractu occur, the Latin lias been retained in the translation. 


2. Tutores quoque qui lutehc ju- 
dicio tenentiir, non proprio cx con¬ 
tractu obligati intclliguntnr (imlliim 
onim negotium inter tutorem et pu- 
pillum couLrahitur); sed quia saiio 
iioji ex malclicio tenontur, quasi ex 
contractu tciicri videutur. lit hoc 
anlem casu umluie sunt actioucs : 
non taiiLuiu enim pupillus cum tiilore 
habet tutehu actionem, sod ex con- 
trario tutor cum piqiillo hahet c<m- 
trariam tutela', si \el impciulerit ali- 
qnid in rem pupilli, vel pro eo fucrit 
oliligatus, aut rem suam creditoribus 
ejus obhgaverit. 


3. Item si inter aliquos communis 
sit res sine societate, veluti quod 
pariter eis le4jnta donatave esset, et 
alter coruin altcri ideo tencatur com- 
muiii dividyndo judicio, quod solus 
fructus cx ea re perceperit, aut quod 
socius ejus solus in earn rem neces- 
sarias impensas fecerit, non intelligi- 
tur proprio cx contractu obligatus, 
quippe nihil inter se contraxerunt; 
sed quia non ex maleflcio tenetur, 
quasi ex contractu teneri videtur. 


3. So, again, if a thing is common 
to two or more persons, without there 
being any partnership between them, 
as, for instance, if they have receded 
a joint legacy or gift, and one of them 
is liable to the other by an action 
commuui dividundoy because he alone 
has en,joyed the fruits of the thing, 
or because the other has incurred 
expenses necessary for the thing, be 
cannot be said to be bound by a con¬ 
tract, for no contract has been made; 
but as he is not bound by a delict, ho 
is said to be bound by something 
analogous to a contract. 


lb x\ii. 2. 31. 34. 

Necessarias impensas. Useful expenses, and not merely 
necessary ones, could be recovered. (.U. x. 3. 0. 3.) 
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4. Idem juris cst do eo qui coheredi 4. It is the same wilh regard to a 
8UO familia' erciscundaj judicio ox his person who is bound to his heir by 
causis obligatus est. an action yr/wn'/he crviscinidtc. 

I), xvli. y. 31. 


The actio familiic crciscundtc wiis that by wliich any one 
Jicrcn applied to the judge to make a fair division of the in¬ 
heritance. 


f). I’^eros qiioque logatovuni nomine 
non proprie e.v conUin tn obligatus 
intolligitur (neque cnim cum heredo, 
neque cum del'nncto iillum nogolium 
logataiius gussisse jiroprie dioi po- 
to-it); ct tamon quia ex inalcficio 
non est obligatus hcres, quasi ex cou- 
ti'actu dobere intelligiUir. 

r>. xliv 


r». The heir, too, is not bound to 
tlio legatee by a contract, for tlie 
legatee cannot be said to have made 
a contract with Ibc heir or with tbo 
deceased; and yet, as the heir is not 
bound by a delict, be seems to be 
bound quasi ex contractu. 

7. 5. 2. 


The circumstance of accepting the inheritance imposed on 
the heir the obligation of carrying out the testator’s wishes, atul 
this he was compelled to do by the actio c.r tcstamvuto. If ti 
particular thing were given as a legacy, the legatee would also 
be able to bring a vindicatio, and might exercise liis clioiee 
between the pcrsomil and the real action. 


(1. Item is cui qnis per errorem 
non debitura solvit, quasi ex con¬ 
tractu debere \idctur. Jdco cnim non 
intclligitur proprie ex contractu obli¬ 
gatus, ut si certiorem rationem sequa- 
mur, magis (ut supra diximns) ex 
distractu quam ex contractu po'jsit 
dici obligatus esse : nam qui solvemli 
aniino peciiniam dat, in hoc dare 
sidotur ut dislraliat polius nogotimu, 
quam. contraliat; sed tameii iierindc 
is qui accepit obligatin', ac si mutuum 
illi daretiu’, et idco condictione tene- 
tur. 


(5. A person to whom money not 
due has been paid by mistake, is 
bound quasi ex contractu. For so far 
is be from being bound by a contract, 
that, to I'eason stnct.ly, we may say, 
as we have said before, that lie is 
bound ratber by the dissolution than 
by tbo formation of a contract; for a 
payment is generally made to dis¬ 
solve, not to form, a contract; and 
jot be who receiNcs it in the case 
we have mentioned is bound exactly 
as if it had been given him as a 
viutuum, and is thereforo liable to a 
condictio. 


D. xliv. 7. 8. 3. 


If the person who paid what was not due was one who, liko 
a pupil or madman, had not legally the power of passing tho 
property in what he gave, no property in the thing paid passed 
by the transfer, and the tutor or curator recovered it by a ri?i- 
dicnfio, unless the thing ceased to exist, and then recourse was 
had to a condictio iudchiti; but if he had this pow'or, the pro¬ 
perty was transferred by tho delivery, and he eould not recover 
the thing itself, but could only bring a condictio, in which he 
claimed that the defendant should rc*transfer the thing given iii 
payment {dare oporto re). 
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If ti porson knowingly made a payment not duo, he could 
not recover what ho paid, as the payment was treated as a gift; 
nor could he, if ho paid what was naturally, though not legally, 
due. 

The word “ pay,” “ solt'o,” must he taken in a much more 
extended sense than the payment of money. It must be con¬ 
sidered as including anything given to or done for another. 


7. lix qnibusdam laincn causis 
ivpeti non potcbt quod per errorem 
non ilobitnui sohituin sit; namque 
ilcfiiijprunt ACtores, ex quibus caiisis 
inficiando lis crescit, ox lis ctuisis non 
(lobitum solulnm repoti non posse, 
xoluti ox lo^'e j\«inilia, item ox lo^jalo. 
tiuoil votoros qnulciu in iis Icgaiis 
locum liiibcre voluernnt, qufo coda 
oonstiluta per damnaiionom cui- 
emnque logata fuorant. Kostra an 
tom constitiiMo, cum unam naturara 
oiiuiibiis legatis ct fideicommissis 
indulsil, lin)usnu)di augmcntinn in 
omnibus legatis ct lidcicoimnissis ox- 
londi voluil; sod non omnibus loga- 
tanis pni'buit, sod lantiimmodo in iis 
legatis ct. fuloicomniissis qua) sacro- 
sauctis ccflosiis cL cotoris vencrabili- 
bus locis, qua* roligionis vol pictatis 
intuitu lionorilieautur, dorelicta sunt, 
(iiuv, si indobita sohantur, non i-epc- 
tuntiir. 

(lAi. ii. iv. 9. 171: 


7, In some cases, however, money 
paid by mistake cannot bo recovered; 
the ancients have decided that this is 
so, ill cases in which the amount 
recovered is doubled if tlio liability is 
denied; as, for instame, in actions 
brought under the lex Atjui/ia, or with 
respect to a legacy. The rule was 
only applied hy the ancients, in the 
case of legacies, where a lixed sum 
was given per damnntiouem. Hut oiu’ 
constitution, wliioh has jdaced all 
legacies and Jideicommiasn on the 
same footing, has extended to all 
the elleot of denial in doubling the 
amount reqnii’cd. It lias not, hovv- 
cver, given it in behalf of all lega¬ 
tees, but only in the case of legacies 
and Jitleiamimissa, left to clmrclies 
and other holy places ; such legacies, 
although paid when not due, cuunol 
bo recov ered. 

C. iv. 5. 1; 0. 1. 2 . 23. 


In all cases \vhorc hy denying his liability the person liable 
might have an increased amount ultimately recovered against 
him, it was eoiisiderod that paying the thing lor which he, was, 
or for which ho thought himself, liable, was but a mode of 
escaping from pasing a penalty, and that it was paid in order 
to attain security. If, ibereibrc, it was discovered that the 
thing need not have been paid, yet, as the person who paid it 
bad paid it to purchase security, ho could not recover it back. 

Nostra runstitatio. This constitution is not to bo found in 
the Code, but we have provisions in the Code bearing on the 
subject. (Sco C. vi. 4d. 2. 1-8.) 

Catoris vonerahilihus locis. Suoli, for instance, as monns- 
icrics, asylums for strangers, orphans, the aged, itc. (C. i. 2. 28.) 
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Tit. XXYIU. PER QUAS PERSONAS NOBIS 
OBLIGATIO ACgUIlUTUR. 

Expositis RGneribns obliffAtionum After Imvin" gone tlirougb the 
qn;t' cx contractu vel quasi ex con- dilForeut kinds of obligations wliicli 
tractu nnscuntur, ndmoin'ndi suinus arise from a contract, or aiiso 
acqniii nobis, non solum per iiosinut- roti/radii, we may observe that we 
il>sos, sed etiam per eus personas qme may acquire an obligation, not only 
in nostra potostate «unt, veluli per by ourselves, but also by tboso wlio 
servos et lllios nostros'; ut tamen are in our power, as our slaves or 
quod per servos quidom nobis acqui- children. Hut there is this distine- 
ritur, totum nostrum tiat; quod autem taut in acquiring by' slaves or by 
per liberos quos iu potostate babe- chddren, that what is acquired for us 
mus, cx obligationc fuerit acquisituni, by our slaves is entirely ours while 
hoc dividatur secundum imaginem the benetit of the obligation acquired 
rorum iirojirietatis et ususfructus by' our children is divided in the same 
quam nostra discrevit qonstitutio : ut way as our constitution has laid down 
quod ab actione oommodum per- with respect to the ownership and 
veniat, hujiis usumfructum quidom usufruct of things. Thus, of all that 
habcat pater, proprietas autem filio is gained by an action, the father will 
scrvettir, scilicet patre actionem mo- have the usufruct, and the ownership 
vciite secundum novellai nostrai con- will be reserved for the son, that is to 
stitutioiiis diiisionem. to say, when the action is brought by 

the father in conformity with what is 
laid down by our new constitution. 

Gat. hi. 103; C. vi. 01. 8. 3. 

By acquiring an obligation is meant that we become creditors, 
and have a riglit to the action necessary to enforce the obliga¬ 
tion. 

As to the division of the usufruct and ownership, see Bk. ii. 
Tit. 0. 1. It is the object of the obligation, it may be observed, 
not the obligation itself, that is thus divided between the father 
and the son. Only the father could bring the action to enforce 
the obligation. (0. vi. 01. 1. 3.) 

1. Item per liberos homines et 1. An obligation is also acquired 
alienos servos quos bona fide possi- for us by freemen, and by slaves be- 
demus, acquiritur nobis; sed taiitum longing to others, whom we possess 
ex duabus causis, id est, si quid ex boiia Jit/e, but only in two cases, 
pperibus suis vel ex re nostra acqui- namely, when it ai'iscs from their 
rant. labours, or from something belonging 

to us. 

Gat. hi. 104. 

See Bk. ii. Tit. 9. 4. 

3. Per eum quoque servum in quo 2. It is equally acquired for us in 
nsumfriictum vel usum habemus, the same two cases by a slave of 
similiter ex duabus istis causis nobis whom wo have tlio usufruct or use. 
acquiritur. 
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Gai. iii. 166D. vii. 8.14. 

See Bk. ii. Tit. 9. 4. 

In the case of a slave of whom we have only the use, we can 
only acquire when the two cases unite,.«. e. when his labour is 
expended on something that is our property, for we cannot de¬ 
rive any benefit from his labour expended elsewhere. 

3. Commuftem servum pro dorai- 3. A slave held m common, un- 
nica parte dorainis acqnirere certum donbtedly acquires for Ids different 

est, excepto eo quod uni nominatim masters in proportion to their in- 

stipulando aut per tradition cm acci- tcrests in him, excepting that, in sti- 

piendo, illi soli acquirit: veliiti cum pulaiing or receiving by tradition for 

ita stipulaliir, Titio dondno meo dare one only, whom he mentions by 

’ sijondes? Sed si uijjus domini jussu napie, lie acquires only for this one; 

servus fuerit stipulatus, licet antea for instance, if he stipulates thus, 

dubitabatiir, taraen post nostram de- “ Do you engage to give to Titius my 

eihioncm res expedita ast, ut illi tan- master?" But if the slave has stipu- 

tum acquirat qui hoc ei faocre jussit, lated by order of one master only, in 

ut supra dictum est. spite of former doubts, there is no 

question since our constitution, but 
that he acquires as^we have already 
said, for him alone who has given 
him the ovder. 

Gai. iii. J67; C. iv. 27. 3. 


Tit. XXIX. QUIBUS MODIS OBLIGATIO TOLLITUR. 

Tollitur autem omnis obligatio Every obligation is dissolved by 
solutione cjus quod debetiir, vol si the payment of the thing due, or of 
quis consentiente creditore aliud pro sometldng else given in its place with 
alio solvent. Nec taraen interest quis tlie consent of the creditor. And it 
solvat, utrum ipso qui debet, an alius makes no difference whether it is the 
pro eo; hberatur enim et alio sol- creditor bimsolf who pays, or some 
veuto, sive sciento debitore sive igno- one else for him; for the debtor is 
rante vel invito solutio fiat. Item si freed from the obligation, if payment 
reus solvent, etiam ii qui pro eo in- is made by a third person, and that 
tervenerunt, liberantur. Idem ex either with or without the knowledge 
controrio contingit, si fidejussor sol- of the debtor, or oven against his 
verit; non enim solus ipse liberatur, will. ' If the debtor pays, all those 
sed etiam reus. * who have become surety for him are 

thereby freed, just as if a surety pay, 
not only he himself is freed, but the 
principal is freed also. 

Gat. iii. 168; D. xlvi. 3. 53; D. xlvi. 3. 38. 2; D. xlvi. 3. 43; D. xlvi. 1. 66. 

We now pass to considering how an obligation once formed 
may be dissolved. Solvere^ to unloose, dissolve the tie, is the 
appropriate term for the process, in whatever way it may bo 
accomplished— Solutionis verbum pertinet ad omnsm libera- 
tioneni quoquo modo factam (D. xlvii. 3. 54)—although 
• 1 I 
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most generally applied to the payment of money, as the modo 
by which contracts are usually terminated. It is by a slight 
extension of the strict use of the word that a person was said 
not s'olvere ohligationem, but solvere rem or pecuniam. 

The civil law, which imposed forms on the formation of a 
contract, imposed corresponding forms on its dissolution. And 
when these were fulfilled, the debtor was said to be freed from 
his obligation ipso jure." In later times, in cases where these 
forms had not been gone through, but yet equity demanded 
that the debtor should bo considered free, the prmtor allowed 
him to repel, by an exception, the creditor who sued him; and 
it has thence been said, ohligalio aut ipso jure, aut per 
e.vcei)tionem tollitur.” • 

Of course, in eveiy stage of the law, payment put an end to 
the contract. The claims of the contracting parties were satis¬ 
fied, and nothing more remained to be done. But, supposing 
payment were not made, but one of the parties vras willing to 
release the other, or one party could claim, for some reason, to 
be released, dCrtain forms had been entered into, which could 
not be made of no effect by the mere consent of the parties. 
Such forms were too solemn in the eyes of the law to lose their 
power unless other forms equally solemn were gone through. 
Accordingly, in every case where no real payment was made, 
there was what Gaius calls an imaginaria solutio, varying in 
the method in which it was made according to the forms wdth 
which the contract had been formed. 

If, for instance, the contract had been formed per as et Ubram, 
not less than five witnesses and a libripens were called together. 
The debtor struck the scale with a piece of money and gave it 
to the creditor in the name of the whole sum owing. (Gai. iii. 
174.) This form was also adopted in cases where payment of 
a legacy given per damnationem was remitted, probably be¬ 
cause the testament was itself supposed to be made per as et 
Ubram; and also in cases where payment of money due by a 
judicial sentence was remitted, probably because the most formal 
mode of imaginary payment was adopted when the money was 
due in a way which the law considered as specially solemn. 
(Gai. iii. 175.) This form of imaginary payment was also 
applicable wherever anything certain of those things which 
'*pondere, mimero, mensurave constant" was dfie. 

If the contract had been made ‘‘verbis" the debtor asked 
the creditor if he held what was due, as received, “ Quod ego 
tibipromisi, habesne acceptuml ” The creditor answered that 
h© did, “ Habeo." The creditor was said, “ acceptum ferrej 
and the process was called “ accepiiJatio." (See next paragr.) 

If the contract had been made “ Uteris^' the debtor probably 
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enlcred on his tahulai the expenditure {exjiensilatio) of the 
sum due, with the consent of the creditor, but we cannot learn 
anything from Gaius on the subject. 

If the contract had been made re^ the mere return of the 
thing was a sufficient sign that the contract was at an end. 
There was a visible act, and the whole object of the forms by 
which contracts were made and dissolved, was to substitute 
visible acts for mere expressions of consent. Where the con¬ 
tract, as belonging to the jus yetitiiim, could be made merely 
by consent, it could also be dissolved by consent. (See 
paragr. 4.) 


1. Item per acceptilationem tolli- 
tur obligatio, Est autem acceptilatio 
imaginaiia solutio: quod enim ex 
verborum obligatione Titio debetur, 
id si velit Titius reraittcre, poterit sio 
fieri ut patiatur hajc verba debitorem 
dicere, Quod ego tibi prumisi ba- 
besne acceptum? ot Titius respon¬ 
deat, Habeo. Sed et Graace potest 
acceptum fieri, dummodo sic fiat, ut 
Latinis verbis solet: 
ht]vdpia rdern; Xa^d>i/. Quo 

genere, ut diximus, tantum ene sol- 
vuntur obligatioues quai ex verbis 
consistunt, non etiam cajterie: con- 
sentaneum enim visum est, verbis 
factam obligationem aliis posse ver¬ 
bis disfiolvi. Sed et id quod alia ex 
causa debetur, potest in stipulatio- 
nem deduci et per acceptilationem 
dissolvi. Sicut autem quod debetur, 
pro parte recte solvitiu*, ita in partem 
debit! acceptilatio fieri potest. 


1. An obligation is also put an end 
to by acceptilation. This is an ima¬ 
ginary payment, for if Titius wishes 
to remit payment of that which is due 
to him by a verbal contract, he can do 
so by permitting the debtor to put to 
him the following question, “ Do you 
acknowledge to have received that 
which I promised you ? " Titius then 
answering, “I do.” The acknow¬ 
ledgment may also be made in corre¬ 
sponding Greek words, f^eis XojSwv 
drjvdpia Totra ; In this 

way verbal contracts are dissolved, 
but not contracts made in other ways : 
it seemed natural that an obligation 
formed by words should be dissolved 
by words; but anything due by any 
other kind of contract may bo made 
the subject of a stipulation, and the 
debtor be freed by acceptilation. And 
as part of a debt may be paid, so ac¬ 
ceptilation may be made of a part 
only. 


Gai. iii. 109, 170. 172 ; D. xlvi. 4. 8. 4 ; D. xlvi. 4. 9. 


Properly the acceptilatio only operated as a release when 
the contract had been made verbis, but it was held, in all cases, 
to contain by implication a pact or agreement not to sue, and, 
therefore, an exceptio could he grounded on it to repel the 
creditor who had entered into it. 8i acceptilatio inutilis fuit, 
tacita pactione id acturus videtur, ne peteretur, (D. ii. 14. 
27. 9.) The jurists, however, found a means of making the 
acceptilatio extend to every kind of contract. It was looked 
on as a stipulation which operated as a novation of the old 
contract, that is, which did away with the former contract, and 
substituted a new one in its place. 


I I 2 



484 


LIB. nr. TIT. XXIX. 


2. Est prodita stipulatio quo) vulgo 
Aqiiiliana appellatur, per qiiom sti- 
pulationem contingit ut omnium, re- 
riim obligatioin stipulatum deducatur, 
et ea per acceptilationem tollatur; 
stipulatio enim Aquiliana novat omnes 
obligationes, et a Gallo Aquilio ita 
compo.sita est: “ Quicqnid te milii 
ex quacuraque causa dai'e facere opor- 
tet oportebit, prapsens in diemve, 
quarumque reriim niihi tecum actio, 
quBpque adversu.s te petitio vel ad- 
^e^•sus te persecutio esteritve, quodve 
tu mcuni babes, tenes possidesve, 
dolove raalo feeisti quominus possi- 
deas: quanti qua^que earum reriim 
res erit, tan tarn pecuniam dari stipu- 
latus eat Aulus Ageriua ; spopoudit 
Nunierius Ncgidiu.s. Item cx diverse 
Numerius Negidius inten-ogavit Au- 
Inm Agerium : Quicqnid tibi hodierno 
die per Aqiiilianam stipulationern spo- 
pondi, id omne liabesne accoptum? 
respondit Aulus Agerius: llabeo, 
accepUimque tuli.” 


2. A stipulation has been invented, 
commonly called the Aquilian, by 
which every obligation, whatever may 
be the thing it concerns, is put into 
the form of a stipulation, and after¬ 
wards dissolved by acccptilation. This 
Aquilian stipulation effects a novation 
of all obligations, and was framed in 
the following terms by Gallus Aqui- 
lius :—“ ‘ Whatever for any cause you 
are or shall bo bound to give or do 
for me, either now or at a future day, 
everything for which I have or shall 
have against youj actions, personal or 
real, or right to have recourse to the 
citrnordinarin judlcin of tho magis¬ 
trate ,* everything of mine wliich you 
have, hold, or possess, or which you 
only do not possess through somo 
wilfnl fault of your own, whatever 
shall be the value of all these things,’ 
so much Aulus Agerius stipulated 
should bo gi\en liim in money, and 
Kumerius Negidius engaged to give 
it; on tho other hand, Numei:ins 
Negidius put to Aldus Agerius the 
question, ‘ all that I have promised 
you to-day by the Aquilian stipulation, 
do you acknowledge it as received?’ 
and Aulus Agerius answered that he 
did acknowledge it.” 


D . ii. 15. 4 ; D. xlvi. 4. 18. 1. 


This Aquilius Gallus was the friend of Cicero, whose col¬ 
league ho was in the prastorship. (b.c. C5.) He was tho pupil 
of Alucius, and tho teacher of Sulpiciiis, and is mentioned in 
the Digest (1. )i. 2. 42) as of great authority with the people. 
Ho is said to have devised a means by which posthumi sui 
might be instituted (D xxviii. 2. 29) ; and Cicero informs us 
that he was also the author of certain formuloe in the actions 
of theft. {De Off, iii. 14.) 

We may remark with what care and forethought Aquilius 
Gallus has made his formula applicable to all possible cases. 
**Causa‘’ is the gonerical expression. ** Oportet^ oportebit" 
embrace the present and the future. Prasens in.diemve" 
(most texts add, **ant sub conditione") refer to what are 
termed the modalities” to which contracts are liablo. Actio” 
is the “ actio in personam;' petitio” is the ** actio in rent 
^‘persecutio ” is the extraordinary proceeding before a magis¬ 
trate ; habes ” refers to “ vindicatio “ tenes " to physical 
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detoDtion; “possides" to civil possession. The expression, 
do love malo fecisti quominus 2 >ossidens’’ was added to ex¬ 
press the obligation which bound a person who had fraudulently 
destroyed a thing in his possession to prevent the owner 
reclaiming it. The stijmlatio Aquiliana was equally applicable 
if the object was to effect a novation intended to operate as the 


foundation of a new contract to 
(D. ii. 15. 2. and ‘J. 2.) 

3. Pra-terea novationc tollitur obli- 
gatio, velati si id quod tu Seio debeas, 
a Titlo dari slipulatus sit; nam 
intorventu novas person a> nova nasci- 
tur obligatio et priina tollitur trans- 
lata in posteriorem; adeo ut inter- 
dum, licet posterior stipulatio inutilis 
sit, lainen priina novationis j.ure tol- 
latur, voluti si id quod tu Titio de- 
bebas, a pupillo sine tutoris auctori- 
tate stipulatus fuerit. Quo casu res 
amittitur, nam et prior debitor libe- 
ratur, et posterior obligatio nulla est. 
Non idem juris est, si a servo qiiis 
fuerit stipulatus; nam tunc prior 
perinde obligatus manet, ac si postea 
nullus stipulatus fuisset. Sed si 
oadem persona sit a qua po.stea sti- 
puleris, ita demum novalio fit, si quid 
in postcriore stipulations novi sit, 
forte si conditio aut dies aut fidejus¬ 
sor adjiciatur aut detrahatur. Quod 
autcin diximus, si conditio adjiciatur 
novationem fieri, sic intclligi oportet 
ut ita dicam fnctam novationem si 
conditio extiterit: alioquin si defe- 
cerit, durat prior obligatio. Sed cum 
Loc quidem inter veteres constabat, 
tunc fieri novationem cum novandi 
animo in secundam obligationem itum 
fucrat; per hoc autem dubium erat, 
quando novandi animo videretur hoc 
fieri, et quasdam de hoc pi-fraiimp- 
liones alii in aliis casibus introduce- 
bant. Ideo nostra processit consti- 
tutio quee apertissime definivit, tunc 
solum novationem fieri quotiens hoc 
ipsum inter contrahentes expressum 
fuerit, quod propter novationem pri- 
oris obligationis convenerunt; alio¬ 
quin manere et- piistinam obligalio- 
nem, ct secundam ei accedere, ut 
maneat ex utraque causa obligatio 
secundum nostra* coustitutionis defl- 
nitionera, quam licet ex ipsius lec¬ 
tion o aportius cognosccro. 


be really fulfilled by the parties. 

3. An obligation is also dissolved 
by novation, as for instance, if Heius 
stipulates from Titius for that which 
is duo to Seius from you. For by 
the intervention of a new debtor a 
new obligation arises, and the former 
obligation is extinguished by being 
transferred into the latter; so much 
so, that it may happen, that although 
the latter stipulation is void, yet the 
former, by the effect of the novation, 
ceases to exist; as for instance, if 
Titius stipulates from- a pupil not 
authorized by his tutor, for a debt 
due to Titius from you, in this case 
Titius loses his whole claim, for the 
first debtor is freed, and the second 
obligation is void. But the case is 
different, if it is a slave from whom 
he stipulates, for then the original 
debtor remains bound as if the sub¬ 
sequent stipulation had never been 
made. But if it is the original debtor 
himself from whom you make the 
second stipulation, there will be no 
novation, unless the subsequent sti¬ 
pulation contains something new, as 
for instance, tlie addition or suppres¬ 
sion of a condition, a term, or a 
surety. In saying that if a condition 
is added there is a novation, we must 
be understood to mean tliat the nova¬ 
tion will take 'place.if the condition 
be accomplished, but that if it be not 
accomplislied, the former obligation 
femains binding. The ancients were 
of opinion that the novation only 
took place when the second obliga¬ 
tion was entered into for the pur¬ 
pose of making the novation, and 
doubts consequently arose as to the 
existence of this intention, and dif¬ 
ferent presnmptiocs were laid down 
by those who treated ihe subject ac¬ 
cording to the diflhreiit cases they 
had to settle. In con.sequence, our 
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‘ constitution was published, in which 

' it was clearly decided tliat novation 
shall only take place when the con¬ 
tracting parties have expressly de¬ 
clared that their object in making the 
new contract is to extinguish the old 
one; otherwise the former obligation 
wiU remain binding, while the second 
is added to it, so that each contract 
will give rise to an obligation still in 
force, according to the provisions of 
our constitution, which may be more 
fully learnt by reading the constitu¬ 
tion itself. 

G.\i. iii. 176, 177. 179; D. xlvi. 2. 0. 8. 1, and foil.; C. viii. 41. 8. 

Novation is the dissolution of one obligation by the foima- 
tion of another. Ulpian says, “ Novatio estprioris dehiti in 
alinm obligationem tranafusio atque translatio : hoc cst, 
cum ex pracedente causa ita nova co?istituatur, ut yrior 
perimatur. Novatio enim a novo nomen accepit^ et a nova 
ohligatione." (D. xlvi. 2. 1.) 

Although every kind of contract could be superseded by a 
novation, it was not every kind of contract that could supersede 
a contract already existing. We may, in fact, say that it was 
necessary that the new contract should be a stipulation. No 
other mode of contracting was solemn- enough, in the eyes of 
the law, to blot out an existing contract. 

It was necessary that the obligation superseded 'should be 
existing at the time; but whether it were civil, preetorian, or 
natural, was immaterial. (D. xlvi. 2. 1, 2.) And it was also 
necessary that the stipulation which superseded it should be 
binding, either civilly or naturally. In the text wo have two 
instances of contracts which are not binding, owing to the in¬ 
capacity of the parties, one made with a pupil, and one with a 
slave, and a distinction is drawn between them. The stipula¬ 
tion made with the pupil is a stipulation, though only one 
binding naturally; the pupil is a Koman citizen, and can pro¬ 
nounce the word spondeo ; but a stipulation made with a slave, 
except when the slave speaks merely as the mouthpiece of his 
master, is no stipulation at*all.' The slave cannot use the 
words of the formulary. There is no contract verbis to super¬ 
sede the existing obligation. 

By a novation a now debtor might be substituted, even with¬ 
out the consent of the original debtor. If it were done with 
the consent of the original debtor, the new debtor was termed 
delegatus, and ^he process delegatio. If it were done without 
his consent, the new debtor was termed the expromissor, and 
the process, expromissio ; but these terms, expromissor and 
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expromissio, were also used in a wider sense, as implying the 
new debtor and the mode of contracting generally, without im¬ 
plying that the consent of the old debtor had not been given to 
the substitution. (D. xiii. 7. 10.) 

Of course, if both ^parties to the original contract were 
willing, a new creditor could be substituted as well as a new 
debtor, by a novation. 

In the passage of Gains (iii. 177) on which the text is 
based, it is said tliat if a sponsor were added, there was a new 
contract. This was because a sponsor was obliged to be a 
party to the same contract as his principal; and so after the 
principal had made his contract, no sponsor could be added as 
a pitrty to it; but a new contract was necessary. Sponsoi'es 
being obsolete, Justinian substitutes Jidejussor, although Jide- 
jufi.sored could be added at any time. 

If the original contract were made in any other way than a 
stipulation, it could be superseded by a stipulation containing 
the same terms. But if it were made by a stipulation, then, 
unless some alteration were made in it, the new stipulation 
would be, in fact, the old one, and there could be no novatio, 
unless some new term were added. But suppose a new stipula¬ 
tion were made with a condition introduced into it, was the old 
stipulation extinguished at once by novation ? The text lays down 
the general principle that it was not extinguished, as it is said 
in the Digest (xlvi. 2. 14) non sta^tim Jit novatio, sed tunc 
demiim cum conditio extiterit, the old contract endured until 
the condition was accomplished, and if the condition failed the 
old contract remained binding. But some of the jurists said 
that this might bo the intention of the parties in making the 
second contract, or it might not. The question of novation 
was therefore a question of the intention of the parties in each 
particular case. Justinian decides against this, and lays down 
in the text that, unless the parties expressly declare it to bo 
their wish that the first contract shall be extinguished by the 
second, the first contract shall be considered as subsisting. 

In personal actions something like novation took place at 
two points of the suit (Gai. iii. 180)—at the litis contestatio 
(see Introd. paragr. 105), and when judgment had been given. 
After the litiTi contestatioy the* plaintiff could sue in a fresh 
action on what was, at this period of the suit, ascertained to be 
his legal position, but not on the contract itself. After judg¬ 
ment was given, he could sue on the judgment. But all the 
beneficial accessories of the original contract were continued on 
to the now—such, for instance, as pledges given in security, 
and so this juridical novation did not, like Novation proper, 
quite supersede the original contract. (D. xlvi. 2, 29.), 
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4. Those ohligatioiis which are 
■formed by consent alone, are dis¬ 
solved by the expression of a con¬ 
trary wish. If Titius and Seius have 
agreed that Seius shall purchase an 
estate at Tusculum for a hundred 
aurci, and then, before the contract 
has been executed, that is, before the 
price has been paid, or delivery made 
of the estate, they agree to abandon 
the agreement for the sale, they are 
mutually freed from their obligation. 
It is the same in the contract of let¬ 
ting to hire, and in all other contracts 

formed by consent alone. 

• « 

D. xlvi. 3. 80; D. xviii. 5. 5. 1. 

This paragraph must he understood with the limitation that 
the contract could only he rescinded inteyris omnibus, i. e. if 
each party could possibly bo placed in the position he held be¬ 
fore. The text rather loosely expresses this, by ** re nondum 
secutay If all things wore not integra, hut the parties agreed 
to restore them, this would be a new contract, extinguishing 
the old contract by novation, not an extinction of the contract 
by mere consent. 

There were other modes by which a contract was dissolved, 
as, if the subject of the contract being a thing certain perished 
without the fault of any jparty, or if the qualities of debtor 
and creditor were united in the same person, ns, for instance, if 
the debtor became heir of the creditor, which is termejl confu- 
sio, or if one debt was set off against another {comjtensatio), 
which, however, if the actions proper to the contract were 
actions stricti juris, would only give rise to an exception, and 
not to an extinction of the contract: in actions ho/m Jidei, 
where e(j[uitablo grounds of defence need not bo stated in the 
formula, the co/npensatio would be necessarily taken notice of, 
and in such cases the contract may he said to have been really 
put an end to by the compensatio. And there were also many 
other things which, although they left the contract still subsist¬ 
ing, prevented an action being brought on it. These will be 
treated of in the next Book undcr-the head of Exceptions. 


4. Hoc ampllus, e£e obligation es 
qu(e consensu contrahuntur, contraria 
volnntate dissolvuntur; nam si Titius 
et Seius inter se consenseimt, ut fun- 
dum Tusculanum emptum Seius ha- 
beret centum aureoram, deinde ro 
nondum secuta, id est, neque pretio 
soluto neque fando tradito, plaouerit 
inter eos ut discederetur ab ea emp- 
tione et venditiono, invicem liberan- 
tur. Idem est in conduction e ct 
locatione, et in omnibus contractibus 
qui ex consensu descendant. 
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Tit. I. DE OBLIGATIONTBUS QVM EX DELICTO 

NASCUNTUR. 


Cum expositum sit supcriorc libro 
de ublignlioniblis ex contractu et 
quasi ex contractu, sequitiir ut de 
obligationibus ex maleficio dispicia- 
nins. Sed illiv quidem, ut suo loco 
tradidimus, in qtiatuor genera divi- 
duntur: ho; vero unius generis sunt; 
nam ornnes ex re nascuntur, id est, 
ex ipso maleficio, veluti ex furto aut 
rapina aut damno aut injuria. 


As we have treated in the preceding 
Book of obligations arising ex con¬ 
tractu and quasi ex contractu, we have 
now to inquire into obligations arising 
ex maleficio. Of tlie obligations treated 
of in the last Book, there were, as we 
have said, four kinds; of those we 
are now to treat of, there is but one 
kind, for they all arise from the thing, 
that is, from the delict, as, for ex¬ 
ample, from theft, from robbery, or 
damage, or injury. 


Gai. iii. 183 ; D. xliv. 7. 4. 

This part of tlio Institutes only treats of delicta so far as 
they produce obligations and are the grounds of private actions. 
It is not the evil intent which makes an act a delict. Many 
acts done with evil intent arc excluded, mafly done without are 
included in the number. Those acts only were delicts which 
had been characterized ^nd provided against as such by the 
ancient civil legislation, and to which a particular action was 
attached. (See Introd. paragr. 88.) In this and the three 
following Titles we have the four principal kinds of delicts 
treated of, viz. furtum, vi hona rapta^ damni injuria^ and 
injuria. 

ffVll the obligations attached to delicts are said in the text 
nasci ex re, i. e. from the evil act or thing done ex ipso male- 
Jicio, to contrast them with the various inodes in which obli¬ 
gations e contractu are formed. 

Ut de ohUffationibus ex malejicio dinpiciamus. Many 
texts read, ut de ohligationihus ex malejicio, et quasi ex 
maleficio dispiciamus. 
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1. Fiirtum est contrectatio rei 1. Theft is the fraudulent deal- 
fraudulosa, vel ipsius rei, vel etiam ing with a thing itself, with its use, 
iisus ejus possessionisve: quod lege or its possession; an act which is 
naturali prohibitum est admittere. prohibited by natural law. 

D, xlvii. 2. 1. 3. 

The definition of theft includes the term contrectatio rei, 
to show that evil intent is not sufficient; there must he an 
actual touching or seizing of the thing : fraudulosa, to show 
that the thing must be seized with evil intent, and rei, nsns, 
pQsseasionis, to show the different interests in a thing that 
might be the subject of theft. It might seem that it would 
have made the definition more complete to have said conlrec- 
tatio rei alienee. Perhaps the word alienee was left out because 
it was quite possible that the doniiniis or real owner of a thing 
should commit a theft in taking it from the possessor, as, for 
instance, in the case of a debtor stealing a thing given in 
pledge; and yet the res was scarcely aliena to the duminus. 

Many texts, after the words cojitrectatio fraudulosa, add 
lucri faciendi f/ratia, i. e. with a design to profit by the act, 
whether the profit bo that of gaining a benefit for one’s self, or 
that of inflicting an injury on another. These words are found 
in the passage of the Digest (xlvii. 2. 1. 3), from which this 
definition of theft is taken, but the authority of the manuscripts 
seems against admitting them here. 

Only things moveable could be the subject of theft. (D. 
xlvii. 2. 25.) 

2. Furtum autem vel a furvo, id 2. The word furtum comes either 

est nigro, dictum est, quod clam et from furvitm, which means “black,” 
obscure fit, et plerumque nocto ; vel because it is committed secretly, and 
a fraude, vel a ferondo, id est aufe- often in the night; or from fraus ; 
rendo, vel a Grajco sermone, qui or from ferre, that is, “ taking away,” 
<l>a>pas appellant furas. Imo et or from the Greek word <Pa>p, raean- 
Graici dirb tov (fiepeiv ^a>pds dixe- ing a thief, which again comes from 
runt. ^Ipeiv, to carry away. 

D. xlvii. 2. 1. 

3. Furtorum autem genera duo 3. Of theft there are two kinds, 
sunt, manifestum et nec manifestum; theft manifest and theft not mani- 
nam conceptum et oblatum species fest; for the thefts termed cbncfjh- 
potius actionis sunt furto cohft?rentes, turn and oblatunn are rather kinds of 
quam genera furtoram, sicut inferius actions attaching to theft than kinds 
apparebit. Manifestus fur est, quern of tlicfl, as will appear bplow.* A 
Grseci eV auTo^wp® appellant, nec so- manifest thief is one whom the 
him is qui in furto deprehenditur, sed Greeks term etr’ avTO<j>i)ptp, being not 
etiam is qui eo loco deprehenditur only one taken in the fact, but also 
quo flt: veluti qui in doino furtum one taken in the place where the 
fecit, et nondum egressus januam de- theft is committed; as, for example, 
prehensus fuerit; et qui in oliveto before he has passed through the 
olivarum ant in vineto uvarum fur- door of the house where he has com- 
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znitted a theft, or in a plantation of 
olives, or a vineyard where he has 
been stealing. We must also extend 
manifest theft to the case of a thief 
seen or seized by-the owner or any 
one else in a public or private place, 
while still holding the thing he has 
stolen, before he has reached the 
place where he meant to take and 
deposit it. But if he once reaches 
his destination, although he is after¬ 
wards taken with the thing stolen 
on him, ho is not a manifest thief. 
What we mean by a not manifest 
thief may be gathered from what we 
have said, for a theft, which is not a 
manifest theft is a not manifest 
theft. 

Gai. in. 183-185; D. xlvii. 3, 3; D. xlvii. 3. 5, pr. and 1, 

The distinction between furtum manifestum and nec mani¬ 
fest inn is found in the law of the Twelve Tables, which affixed 
to a furtum manifestum the penalty of death if committed by 
a slave, and the penalty of being given over as a slave to the 
person injured if the thefts were committed by a freeman ; and 
^ attached to a furtum nec manifestum the penalty of double 
the value of the thing stolen, whether committed by a freeman 
or a slave. The prjetor retained the penalty fixed in the latter 
case, but in the former altered the penalty to the payment of 
four times the value of the thing stolen, whether the theft was 
committed by a slave or a freeman. (Gai. iii. 189.) 

Gaius tells us that the jurists were divided on the point of 
what it was that constituted a furtum manifestum ; some 
thinking tlie thief must be taken in the act, some that he need 
only be taken on the spot, some that he need only be taken 
with the thing stolen on him before he had transported it to its 
destination (this is the opinion received in the text), and some 
that time and place were immaterial so that he were taken with 
the thing stolen on him. (Gai. iii. 184.) 


turn fecit, quamdiu iu oliveto aut 
vineto fiur deprehensus sit. Imo ul- 
terius furtum manifestum extenden- 
duni est, quamdiu earn rom fur 
tenena visus vel deprehensus fuerit, 
sive in publico sive in private, vel a 
domino vel ab alio, antequam eo per- 
venerit quo preferre ac deponere rem 
destinasset; sed si pertulit quo desti- 
navit, tametsi deprehendatur cum ro 
fnrtiva, non est manifestus fur. Nec 
manifestum furtum quid sit, ex iis 
qu.aj diximus intelligitur; nam quod 
manifestum non est, id scilicet nec 
manifestum est. 


4. Conceptum furtum dicitur, cum 
apud aliquem testibus prassentibus 
furtiva ros qurosita et inventa sit; 
nam in eum propria actio constituta 
est, quamvis fur non sit, quae appel- 
latur concepti. Oblatum furtum 
dicitur, cum res furtiva ab aliquo tibi 
oblata sit, eaque apud te concepta sit, 
utique si ea monte tibi data fuerit, ut 
apud te potius quam apud oum qui 
dodit, conciperetur; nam tibi apud 
quern concepta sit, propria advorsus 


4. There is what is termed con- 
ceptiim furtum, when a thing stolen 
has been sought and found in the 
presence of witnesses in any one’s 
house, for, although tins person may 
not be the .actual thief, ho is %ble 
to a special action termed concepti. 
There is what is termed furtum ob¬ 
latum, if a thing stolen has been 
placed in your hands and then seized 
in ybtir house; that is if the person 
who placed it in your hands did so, 
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that it might be found rather in your 
house than in his. For you, in 
whoso house it liad been seized, 
would have against him who placed 
it in your hands, although he were 
not the actual thief, a special action 
termed ohiati. There is also tlie 
action prohihiti furfi against a person 
who prevents another who wishes to 
seek for a thing stolen in the pre¬ 
sence of witnesses; there is, too, by 
means of the action furti non exhiblti^ 
a penalty provided by the edict of the 
praetor against a person who has not 
produced a thing stolen which has 
been searched for and found in his 
possession. But these actions, con- 
ccpti, ohiati, furti prohihiti, and furti 
non exhihiti, have fallen into disuse; 
for search for things stolen is not 
now made according to the ancient 
practice, and therefore these actions 
have naturally ceased to be in use, as 
all who kuowngly have received and 
concealed a thing stolen afe liable 
to the action furti ncc mauifesti. 

Gai. iii. 186-188, 

To the furtum conceptum and the furtum ohlatiim a penalty 
of triple the value of the thing stolen was affixed by the Twelve 
Tables. To the furtum jirohibitum, not noticed in the Twelve 
Tables, a penalty of quadruple the value was affixed by the 
prajtor. (Gai. iii. 192.) The Twelve Tables noticed a kind 
of furtum conceptum of which no mention is made here; it 
was called furtum lance licioque conceptum. The searcher 
entered the house of the supposed receiver, having nothing on- 
liis person but a cincture {licium) round his waist, and a plate 
{ latix) which he held with both his hands, so that there could 
be no suspicion that he had brought in with him the thing 
supposed to be stolen. If he then found the thing in the 
house, the receiver was punished as if he had committed a 
furtum manifestum. (Gai. iii. 192.) This mode of search 
and the action founded on it were suppressed by the lex 
JEbutta. (Aul. Gell. Noct. Att. xvi. 10.) The actions furti 
coticepti, ohiati, and prohihiti, were still in use in the time of 
Gaius. 

Ulpian (D. L., 16. 13) explains the meaning of the word 
poena. Poena is the punishment of an offence, noxm vindicta. 
It is contrasted with multa. Poena is a punishment imposed 
by some general law, affecting possibly the caput and existi- 
matio of the person punished. Multa is a fine, a money fine 


eum qui obtulit, quamvia fur non sit, 
constituta est actio qua? appellatur 
oblati. Est etiam prohibiti furti 
actio adversus eura, qui furtum 
qurerere testibus prtesentibus volen- 
tem prohibuerit. Prnjtcrea poena 
constituitur edicto praitoris per ac- 
tiouem fm-ti non exhibit!, advorsus 
eum qui furtivam rem apiid se quaesi- 
tam et inventam non exhibuit. Sed 
hiB actiones, id est, coneopti et ob¬ 
lati et furti prohibiti, nec non furti 
non exhibiti, in desuetudineni abie- 
imnt: cum enim requisitio rei furtivse 
hodie secundum veterein observa- 
lionem non’ fit, merito ex conse- 
quentia etiam priefatuj actiones ab 
usu communi recessorunt, cum mani- 
festissimum est, quod omnes qui 
scientes rem furtivam susceperint et 
celavorint, furti nec manifesti obnoxii 
sunt. 
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in later law, a fine of cattle and sheep in earlier times 
{l)ecuari(i). 


5. Pcena manifest! furti, qnaflrnpli 
cst, tam ex servi quam ex liberi per¬ 
sona; nec manifest!, dupli. 


Gai. iii. 

6. Fiirtum autem fit non solum 
cum qnis intorcipiendi causa rem 
alionara amovet, sod peneraliter cum 
quis alienam rem invito domino con- 
trectat. Itaque, sivo creditor pignoj’e, 
sive is apiid quern*res doposita est, 
ea rc \itatur, sive is qui rem utendam 
accepit, in alium usum earn transferat 
quam cnjus gratia ci data est, furtnm 
committit; veluti, si quis argentum 
utendum accepcrit quasi amicos ad 
ccoiiam invitaturus, etid percgre secum 
tulerit, aut si quis equiim geslandi 
causa commodalum sibi longius ali- 
quo duxerit. Quod veteres scripse- 
runt dc eo qui in aciem equum per- 
duxisset. 


Gxr. iii. 196, 196 

7. Placuit tamen eos qui rebus 
commodatis aliter nterentur quam 
utendas acoeporinl, ita furtum com- 
mittere si se intelligant id invito 
domino facere, eumquo si intellexissit 
non permissurum, at si permissunim 
crcdant, extra crimen videri: optima 
sane distinctione, quia furtum sine 
atfoctu furandi non committatur. 


Gat. iii. 197; 

8. Scd ct si crcdat aliquis invito 
domino se rera ccmmodatam sibi 
contrectare, domino autem volente id 
fiat, dicitnr furtum non fieri. Unde 
illud quff-situm est, cum Titius ser- 
vum Meevii sollicitaverit ut qiiosdam 
res domino subriperet et ad eum per- 
ferret, et servus id ad Mspvimn per- 
tulerit; Mmvius dnm vult Titium in 


5. The penalty for manifest theft 
is quadruple the value of the thing 
stolen, whether the thief be a slave 
or a freeman; that for theft not 
manifest is double. 

189,190. 

0. It is theft, not only when any 
ono takes away a thing belonging to 
another, in order to appropriate it, 
but generally when any one deals 
with the property of another contrary 
to the wishes of its owner. Thus, 
if the creditor uses the thing pledged 
or the depositary the thing deposited, 
or the usuary employs the thing for 
another purpose than that for which 
it is given, it is a theft; for example, 
if any one borrows plate on the pre¬ 
tence of intending to invito friends to 
supper, and then carfies it away witJi 
him to a distance, or if any one bor¬ 
rows a horse, as for a ride, and takes 
it much farther than suits such' a pur¬ 
pose, or, as wo find supposed in the 
writings of the ancients, takes it into 
battle. 

; D. xlvii. 2. 54. 

7. A person, however, who borrows 
a thing, and applies it to a purpose 
other than that for which it was lent, 
only commits theft, if he knows that 
he is acting against the wishes of the 
owner, and that the owner, if he 
were informed, would not permit it; 
for if he really thinks the owner would 
permit it, ho does not commit a 
crime ; and this is a very proper dis¬ 
tinction, for there is no theft without 
the intention to commit theft. 

D. xli. y. 07. 

8. And even if the borrower thinks 
he is applying the thing borrowed 
contrary to the wishes of the owner, 
yet if the owner as a matter of fact 
approves of the applicativ)n, there is, 
it is S8iid, no theft. Whence the 
following question arises; Titius has 
urged the slave. of Mtevius to steal 
from his master eert.un things, and 
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ipso delicto deprehendero, permiserit 
servo quasdam res ad eum perferre, 
utrum furti an servi comipti judicio 
teneatiir Titius, an neutro. Et cum 
nobis super hac dubitationo sugges- 
tum est, et antiquorum pvudentium 
super hoc altercationes perspeximus, 
quibusdam neque fiiili nequo servi 
corrupti actionem pricstantibus, qui- 
busdaiu fuiti tantnmmodo. Nos hu- 
jusmodi calliditati obviam euntes per 
nostram decisionem sanxiraus, non 
solum furti actionem, sed et ser\'i 
corrupti contra eum dari. Licet enim 
is servus deterior a sollicitatore mi- 
nirae factus est, et ideo non con- 
currant regulpe quro servi corrupti 
actionem introducerent, tamen con¬ 
silium corruptoris ad perniciem pro- 
bitatis servi introductum est: ut sit 
ei poenalis acUo imposita, tamquam 
si re ipsa fuisset seiTus corruptus, ne 
ex hujusmodi irapunitate et in alium 
servum qui facile possit corrumpi, 
tale facinus a qflibusdam perpetretur. 

Gai. iii. 198; 


to bring them to him; tho slave in¬ 
forms his master, who, wishing to 
seize Titius in the act, permits his 
slave to take certain things to Titius; 
is Titius liable to an action furti, or 
to one sei'vi corrupti, or to neither? 
This doubtful question was sub¬ 
mitted to us, and we examined the 
conflicting opinions of the ancient 
jurists on the subject, some of wliora 
thought Titius was liable to both these 
actions, while others thought he was 
only liable to the action of theft; and 
to prevent subtleties, wo have decided 
that in this case both tliese actions 
may be brought. . For, although the 
slave has not been coiTupted, and the 
case does not seem therefore within 
the rules of the action servi corrupti, 
yet the intention to corrupt the slave 
is indisputable, and ho is therefore to 
be punished exactly as if tho slave 
had been really corrupted, lest his 
impunity should incite others to act 
in the same criminal way towards a 
slave more easy to coiTupt. 


C. vi. 2. 20. 

Was the slave corrupted ? No, he had given a signal proof 
of his fidelity. Was the thing stolen ? No, the owner had 
consented to its being taken. Thus had reasoned those who 
refused either action. Justinian avoids these subtleties, and 
decides that crime shall at any rate be punished, and repara¬ 
tion be made for a wrongful act. 


9. Interdum etiam liberorum ho- 
rainum furtum fit, veluti si quis libe¬ 
rorum nostrorfim qui in potesiate 
nostra sit, subreptus fuerit. 


0. Sometimes there may he a theft 
of free persons, as, if one of our 
children in our power is carried away. 


Gai. iii. 100. 


Goius adds, as an example, the case of a wife in manti being 
stolen. It was not the value of the person stolen which in such 
oases formed the measure of the penalty, for the value of a free 
person was inappreciable; but it was* the loss occasioned by the 
theft to the person in whose power the subject of the theft was. 


10. Aliquando etiam suae rei furtum 
guisque committit, veluti si debitor 
rem quam creditori pignoris causa 
dedit, Bubtraxerit. 


10. A man may even commit a 
theft of his own property, as, if a 
debtor takes from a creditor a thing 
he has pledged to him. 


Gai. iii. 200. 
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11. Interdam furti tenotur qui ipse 
furtum non fecit, qualis est cujns ope 
consilio furtum ftictum est. In quo 
nurnero est, qui tibi nummos excussit 
lit alius eos raperet, aut tibi obstitit 
lit alius rem tuam exciperet, aut oves 
tuas vel boves fugavit ut alius eas 
caperet; et hoc veteres scripserunt de. 
eo qui panno mbro fugavit armen- 
tura. Sed si quid eorura per lasci- 
viam, et non data opera ut furtum 
admitteretur, factum est, in factum 
actio dari debet. At ubi ope Majvii 
Titius furtum fccerit,,ambo furti to- 
nentur. Ope consilio ejus quoque 
furtum admitti videtur, qui scalas 
forte fenestris supposuit, aut ipsas 
fenestras vel ostium effregit ut alius 
furtum faccret; quive ferramenta ad 
effringendum, aut scalas ut fenestris 
supponerentur, commodaverit, sciens 
ciijus grata commodaverit. Certe qui 
nullam opem ad furtum faciendum 
adhibuit, sed tantum consilium dedit 
atque hortatus est ad furtum facien¬ 
dum, non tenetur furti. 


11. A person may be liable to an 
action of theft, altliough he has not 
himself, committed a theft, as, for in¬ 
stance, a person who has lent his aid 
and planned the crime. Among such 
is one who makes your money fall 
from your hand that another may 
seize upon it; or has placed himself 
in jour way that another may carry 
off something belonging to you; or 
has driven your sheep or oxen that 
another may make away with them, 
or, to take an instance given by the 
old lawyers, frightens a herd with a 
piece of scarlet cloth. But if such 
acts are only the fruit of reckless 
folly, with no design of assisting in 
the commission of a theft, the proper 
action is one in/actum. But if Majvius 
assists Titius to commit a robbery, 
both are liable to an action of theft. 
A person, again, assists in a theft 
who places ladders under a window, 
or breaks a window or a door, that 
another may commit a theft; or who 
lends tools to break a door, or ladders 
to place under a window, knowing 
the purpose to which they are to be 
applied. But a person who does not 
actually assist, but only advises and 
urges the commission of a theft, is 
not liable to an action of theft. 


Gai. iii. 202; D. xlvii. 2 
12. Hi qui in parentium vel doini- 
nonim potestate sunt, si rem eis sub- 
ripiant, furtum qiiidem illis faciunt, 
et res in furtivam causam cadit, nec 
oh id ab ullo nsucapi potest ante- 
qiiam in domini potestatera reverta- 
tur: sed furti actio non nascitur, quia 
nec ex alia ulla causa potest inter eos 
actio nasci. Si vero ope consilio alte- 
rius furtum factum fuerit, quia utique 
furtum committitur, convenienter illo 
furti tenetur, quia verum est ope con¬ 
silio ejus furtum factum esse. 


I), xlvii. 2. 17; 

13. Furti autem actio ei competit 
cujus interest rem salvam esse, licet 


, 54. 4; D. xlvii. 2. 36. 

12. Those who are in the power 
of a parent or master, if they steal 
anything belonging to the person 
in whose power they are, commit a 
theft. The thing stolen, in such a 
case, is considered to be furtiva, and 
therefore no right in it can be ac¬ 
quired by usucapion before it has 
returned into the hands of the owner; 
but no action of theft can be brought, 
because the relation of the parties is 
such, that no action whatever can 
arise between them. But if the theft 
has been committed by the assistance 
and advice of another, as a theft is 
actually committed, this pemon will 
be subject to the action of theft, as 
a theft is undoubtedly committed 
through his means. 

D. xlvii. 2. 36.1. 

13. An action of theft may be 
brought by any one who is interested 
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domimis non sit. Itaque nec domino in the safety of the thing, although 
aliter competit, quam si ejus intersit he is not the owner; and the pro- 
rem non peiire. prietor, consequently, cannot bring 

this action unless he is interested in 
the thing not perishing. 

Gai. iii. 203. 

Tlie ri^it to bring the actio furti may belong to several 
persons at the same time. For instance, both the owner and 
the usufructuary had sufficient interest in the thing to support 
an action. But mere interest in a thing was not sufficient un¬ 
less the thing had been delivered to, and was or had been in the 
possession.of the plaintiff. A person, for instance, to whom a 
thing was due by stipulation could not bring an actio furti" 
if the thing were stolen ; ho could only compel the fictual owner 
to allow him to bring an actio furti in the owner’s name. (D. 
xlvii. %. 13.) 


14. Unde constat creditorem do 
pignore suhrepto furti action o agere 
posse, etiamsi idonoum debitorem 
habeat, quia expedit ei pignori potius 
incumberc quam in personam agere : 
adeo quidera ut, quamvis ipso debitor 
earn rem subripuerit, nihilominus 
creditor! competit actio furti. 


Gai. 

15. Item si fullo polienda curan- 
dave, aut sarcinator sarcienda vesti- 
menta merceJe certa acceperit, eaque 
furto amiserit, ipso furti habet actio¬ 
nem, non dorainus; quia dornini niliil 
interest earn rem non perisse, cum 
judicio locati a fullono aut sarcinatore 
rem suam persequi potest. Sod et 
bon^u hdei emptori subrepta re quam 
emerit, quamvis dominus non sit, 
omnimodo competit furti actio, quem- 
admodum et creditori. Fulloni vero 
et sarcinatori non aliter furti com- 
petere placuit, quam si solvendo sint, 
hoc est, si domino rei icstimationem 
solvere possint; nam si solvendo non 
sunt, tunc quia ab eis suum dominus 
conseqni non possit, ipsi domino furti 
competit actio, quia lioo casu ipsius 
interest rem salvara esse. Idem est, 
etsi in partem solvendo sint fullo aut 
sarcinator. 


14. Hence, a creditor may bring 
this action if a thing jdeilged to him 
is stolen, although liis debtor is sol¬ 
vent, because it may bo more advan¬ 
tageous to bini to rely upon his 
pledge than to bring an action 
against bis debtor personally; so 
much so, that although it is the 
debtor himself that has stolen the 
thing pledged, yet the creditor can 
bring an action of theft. 

iii. 204. 

15. So, too, if a fuller receives 
clothes to clean, or a tailor receives 
them to mend, for a certain fixed 
sum, and has them stolen from him, 
it is he and not the owner who is 
able to bring an action of theft, for 
the owner is not considered as in¬ 
terested in their safety, having an 
action locati, by which he may recover 
the thing stolen, against the fuller or 
tailor. But, if a thing be stolen from 
a bona fide purchaser, he is entitled, 
like a creditor, to an action of theft, 
although bo is not the proprietor. 
But an action of theft is not main¬ 
tainable by the fuller or tailor, unless 
he bo solvent, that is, unless he is 
able to pay the owner the value of 
the thing lost; for if the fuller or 
tailor is insolvent, then the owner, 
as he cannot recover oii)'thing from 
them, is allowed to bring an action 
of theft, as he has in this case an 
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interest in the safety of the thing. 
And it is the same although the 
fuller or tailor is partially solvent. 

, Gai. iii. 205 ; _D. xlvii. 2. 20. 1. 

The owner has no interest in recovering the penalty if he 
can got compensation from the person whose services ho has 
hired to tlie full amount of any loss he sustains by the theft; 
but ho would still be able to bring an action, i. e. a vindication 
an actio ad exhihendum, or a condictio, to get the thing itself, 
or its value, from the thief. 


Ifi. Qure do fullone et sarcinatore 
diximus, eadem et ad eum cui com- 
iTiodata ros est, transferenda veleres 
existimabant; nara, ut ille fullo mer- 
cedem accipiendo custodiam prajstat, 
ita is qiioque qui commodiim utendi 
pcrcipit, similiter nccesse habet cus¬ 
todiam pra'starc. Sed nostra pro- 
videntia etiam hoc in nostris dcci- 
sionibus emend avit ut in domini 
voluntato sit, aive commodati ac¬ 
tionem ad versus eum qui rem com- 
modatara accepit, movoro desiderat, 
sive furti adverSus eum qui rem sub- 
ripuit, ot olterutra earnm electa do- 
niinum non posse ex poonitenti* ad 
alteram venire actionem. Sed si 
quidern furom clcgoril, ilium qui rem 
utendam accepit, penitus liberari; sin 
nntom commodator veniat adversus 
eum qui rem utendam accepiX, ipsi 
quidnm nullo modo competere posse 
adv&rsus furem fmti actionem, eum 
antem qui pro re commodata conveni- 
tur, posse advensus furem furti habere 
actionem: ita tamen, si dominiis 
sciens rem esse subreptam ; adversus 
eum cui res commodata fuit, per- 
venit. Sin autem nescius, et dubi- 
tans rem non esse apud eum, com¬ 
modati actionem instituit, postea 
antem ro comperta voluit remittere 
quideni commodati actionem, ad furti 
autem pervenire, tunc licentia ei oon- 
cedatur et adversus furem venire, 
nnllo obstaculo ei opponendo, qiio- 
niam incertns constitutus movit ad¬ 
versus cum qui rem utendam accepit, 
commodati actionem, nisi domino ah 
oo satisfactum est. Tunc etenim 
omnimodo furem a domino quidern 
furti actione liberari, suppositnm 
autem esse ei qui pro rc sibi com- 


16. What we have saitfof the fuller 
and tailor was applied by the ancients 
to the borrower. For as the fuller by 
accepting a sum for his labour makes 
himself answerable for the safe keep¬ 
ing of thing, so does a borrower 
by accepting the use of the thing he 
borrows. But our wisdom has intro¬ 
duced in our decisions an improve¬ 
ment on this point, and the owner 
may now bring an action commodati 
against tho borrower, or of theft 
against the thief; but when once his 
choice is made, he cannot change his 
mind and have recourse to tho other 
action. If he electa to sue the thief, 
tho borrower is quite freed; if he 
elects to sue the borrower, he cannot 
bring an action of theft against the 
thief, but tho borrower may, that is, 
provided that tho owner electa to sxio 
the borrower, knowing that the thing 
has been stolen. If he is ignorant 
or uncertain of this, and therefore 
sues the borrower, and then sub¬ 
sequently learns the (me state of the 
case, and wishes to have recourse to 
an action of theft, he will be per¬ 
mitted to sue tho thief without any 
difficulty being thrown in his way, for 
it was in ignorance of the real fact 
that ho sued tho borrower; unless, 
indeed, his claim has been satisfied 
by the borrower, for then the thief is 
quite free from any action of tlieft on 
the part of the owner, hut the bor¬ 
rower takes the place of the owner in 
tho power of bringing this action. 
On the other band, it is very evident 
that if the owner originally brings an 
action commodati, in ignorance that 
the thing has been stolen, and sub¬ 
sequently learning this prefers to 

K K 
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modata domino Batisfeclt; cum mani- proceed against the thief, the bor- 
festissimum est, etiamsi ab initio rower is thereby entirely freed, what- 
dominus actionem commodati insti- ever may be the issue of the suit 
tuit ignarus rem esse subreplam, against the thief; as, in the previous 
postea auteiii hoe ei cognito adversus case, the thief would be freed, whetlter 
furt'in Irausivit, oinnimodo liberari the borrower was wholly or only par- 
cum qui rem coramodatam accepit, tially able to satisfy the claim against 
queincumquo causa' exitum dominus him. 
adversus furein habuerit: eadem. de- 
finitione obtinente, sivo in partem 
sive in .solidum solvendo sit is qui 
rem commodatam accepit. 

Gai. iii. 200 ; C. vi. 2. 22. 1, 2. 

17. Sed is aptid quom res deposita 17. A depository is not answerable 
est, custodiam non pr.estat; scd tan- for the saf.; keeping <}f the thing do- 
tum in eo obnoxius est, si (juid ipso posited, but is only answerable for 
dole inalo fecerit. (^ua do causa, si wdful wrong; therefore, if the thing 
res ci snbre[)ta fuerit, qui^ resti- is stolen fioni him, as lie is not 

tuendio ejus rei nomine dejiosili non bound by the contract of deposit to 

tenetur, nec ob id ejus interest rein restoie it, and has no interest in its 

salvam esse, furti agora non potest; safety, he cannot bring on acUon of 

sed furti actio domino coinpetit. theft, but it is tlio owner alone who 

can bring this action. 

Gai. iii. 207. 

• 

We must, in all cases of tlieft, bear in mind that an actio 
furti niiobt also be brought against any one who had “ opc 
rousilio participated in the theft,‘and the whole amount of 
tlic penalty could he recovered separately against each thief and 
each person taking an indirect part in the theft. (13. xlvii. 2. 
21. U.) 

IS. In sumnia sciendum est quiosi- 18. It should be observed, that the 

turn esse an impnbes, rem ah on am question has been asked whethef, if 

armivemlo, furtum faciat? ha jilacet, a person under the ago of puberty 
quia lurtuin ex allcctu consist!t, ita takes away the property of another, 
dcmiim obligati eo criinino impu- lie commits a theft. The answer is, 
herein si proxirnus pubertati sit, ct that as it is the intention that makes 

ob id intelligat so delinquorc. the theft, such a person is only bound 

by the obligation springing from the 
delict if he is near the age of puberty, 
and consequently understands that 
he commits a crime. 

Gai. iii, 208. 

19. Furti actio, sive duidi sivo 19. The action of theft, whether 

quadrupli, tantnrn ad pccnaj perse- brought to recover double or quad- 

cutioneni pertinet; nam ipsius rei ruiilc, has no other object than the 
persecutioiiein extrinsocus habet do- rccoveiy of the penalty. For the 
minus, quam aut viridicando aut con- owner has also a means of recovering 
dicendo potest auferre. Sed vindi- the tiling itself, either by a vindicutiu 
uatio quidem adversus possessorem or a condictio. The former may bo 

est, sivo fur ipse possidet, sive alius brought against the possessor, whe- 

quilibet; condictio autem adversus thor the thief or any one else; the 
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furora ipsum heredemvo ejus, licet latter may be brought against the 
non possideat, competit. thief or the heir of the thief, although 

not in possession of the thing stolen. 

Gat. iv. 8; D. xlvii. 2. 54. 3. 

The thief and those who assisted him had to pay a penalty 
as a punisliment for their wrong-doing; but something more 
remained for the thief himself to do; ho had to restore the 
thing stolen. The owner of the thing, therefore, who alone 
could insist on having the thing back, could compel its restora¬ 
tion by bringing against the thief, if he still had the thing in 
his possession, the action of vindicaiio or that of ad exhi~ 
hcndum, tlio actions by which particular things were generally 
recovered by their owners. But if the thief had not the thing 
any longer in his possession, it was useless to bring an action 
whicli could do no move than make him restore it. The owner 
was tliorcfore allowed to bring a condictio (having in this case 
the especial name of condictio furtiva”)y by which he re¬ 
covered from the thief the value of the thing stolen, with interest 
for the time of its detention; and though it was a general rule 
(see Tit. 0. 14) that, where a person could bring a vindicaiio, 
ho should not be allowed to bring a condictio, i. e. where ho 
could recover the thing itself, he should not be allowed, at his 
option, to recover its value instead; yet, “ odiunffurnm" 
this was allowed against a thief, and the plaintiff might select 
which action he pleased. (See Tit. 0. 14.) 

This action might be brought against the heirs of the thief, 
whereas the actio furli, which inflicted a punishment for a 
personal wrongful act, could only be brought against the thief 
himself. Every action again'st a thief or those who assisted 
him might be brought by the heirs of any ono entitled to bring 
it. (See Tit. 12.) 


Tit. II. DE BONIS VI RAPTIS. 


Qui roH alicnas rapit, tenotur qui- 
dom etiam furti: quis enim niagis 
alien am rem invito domino oon- 
tractat, qunm ipii vi rapit? Tdeoque 
recto dictum est, oum improhum fu- 
rom esse; sod iamen imopriam ac¬ 
tionem ejus delicti nomine prietor 
introdiixit, quin appellatur vi bono- 
rum raptornm, et est intra annum 
quadrupli, post annum simpli. Qum 
actio utilis est, otiam si quis uuam 
rem licet minimam rapuerit. Quad- 


A person who takes a thing be¬ 
longing to another by force is liable 
to an action of theft, for who can be 
said to take the property of another 
more against his will than he who 
takes it by force ? And he is there¬ 
fore rightly said to bo an improbus 
fur. The prtetcr, however, has intro¬ 
duced a peculiar action in this case, 
called vi bonoriim rnpu.vitm ; by which, 
if brought within a year aUer the 
robbery, quadruple tlio value of 
KK 2 
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ruplum autcm non totum pcena cst, tJio thing taken may be recovered; 
fit extra ptenam rci persecutio, siciit but if brought after the expiration 
in actione fiirti nianifesti diximus: of a year, then tho single value only 
sed in quadruple inest et rei perse- can be recovered. This action may 
cutio, ut pcena tripli sit, sive coinpro- be brought even against a person who 
hendatur rai)tor in ipso delicto, sive has only taken by force a single 
non: ridiculum est eniin levioris con- thing, and one of the most trifling 
ditionis esse eura qni vi rapit, quam value. But this quadruple of the 
qni clam araovet. value is not altogether a penalty, as 

m the action of J'lirtinn mmnfistum ; 
for tho thing itself is included, so 
that, strictly, the penalty is only of 
three times the value.’ And it is tho 
same, whether tl»e I’obber was, or 
was not taken in the actual commis¬ 
sion of tlie crime. For it would bo 
ridiculous that a person, who uses 
force, should be in a better condition, 
tlian ho who secretly commits a 
theft. 

tlAi. iv. 8. 

The edict of tlie pra3tor, introducing this action, ran as 
follows: Si ciii dolo mah, hominihus coactia, damni quid 
factum esse dicetur, sive cujus houa rapta esse dicentur: in 
eum, qui id fecisse dicitur judicium daho. (]). xlvii. 8. 2.) 

Jt wag necessary that the act of violence should bo committed 
with evil intent {dolo mnlo). If, for instance, a piihlicanus 
carried •fl’ a flock of sheep, thinking that some offence had been 
committed against the lex cectif/alis, although ho was mistaken, 
this action could not he brought against him. (D. xlvii. 8. 2. 20.) 
Even if the thief was alone, or one thing, however small, wore 
carried off*, yet tho action might be brought, although tho words 
homitiihus coactis and hona rapta occur in the.edict. It, like 
the action of theft, could only be brought if the thing or things 
taken were moveables. (C. ix. 33. 1.) 

The text explains how the amount recovered under it differed 
from that recovered under an actio furti. Under the actio vi 
honorvm raptorum tho thing itself was recovered, or its value 
if the thief no longer had it in his possession, and also three 
times tho estimated value of the thing itself; while the actio 
furti was only penal. (See paragr. 19 of last Title.) 

The plaintiff might, if he pleased, bring the actio furti 
instead; and he might also bring this action after the ex¬ 
piration of a year prevented his bringing that vi honorum 
rapiorutn" 

This action united in its effects tho vindicatio or condictio^ 
aud also the recovery of a penalty. As it was partly penal, it 
could not be brougl}t against the heirs of the thief. (D. xlvii. 
8. 2. 27.) 



LIB. IV. TIT. II. 


601 


1. Quia tamen ita competit hcec 
actio, si dolo nialo quisque rapuerit, 
qui aliquo crroro inductus suam rein 
esse exi.stimans et imprudens juris 
CO animo rapuit, quasi domino liceat 
ctiain per vim rein suarn auferre a 
posse.->&oribus, absoivi debet: cui 
scilicet conveniens est, nec furti 
teneri euin qui eodern hoc animo 
rapuit. Sed ne, dum taJia excogi- 
tcutiir, inveiiiatur via per quam rap- 
tores iuipuno suara cxeiceunt avari- 
tiarn, melius divalibus constitutioni- 
bus pro liac parte jirospoctura est, 
ut iieniini liceat vi rapero rem nio- 
bileni vel se rnoventem, licet suam 
oiiimlein rem pxisliinet: sod si qiiis 
contra statiita fccerit, rei quidem suie 
doniinio cadorc ; sin autcin aliena sit, 
post reslitutioneni cjus etium a stima- 
tioneiu eiusdem rei pvivstarc. Quod 
non soliirn in mobilibus rebus qua; 
rapi possunt, constitntioiies obtnieio 
consueriuit, sed etiam in invasionibus 
qiiic circa res soli fiunt, ut cx liac 
causa umui rapiua liomines absti- 
iioant. 


D. xlvii. 8. :2. 1 

y. Sane in liac acliono non utique 
expcctatur rem in bonis actoris esse; 
uam sive in bonis sit sive non sit, 
si taiiion ex bonis sit, locum lin;c 
actio Imbcbit: quare sive locata, sivo 
cominodata, sive pignorala, sive etiam 
dcpiosita sit apud Titium sic ut in- 
tersit ejus cam rem non auferri, 
vcluti 31 ill re dcposita culpam quoque 
promisit, sive bona fide possideat, 
sive usumfruclum in ca quis habeat, 
vel quod aliud jus ut intersit cjus 
non rapi, dicondum est competere ei 
banc actionem, ut non dominium ac- 
cipiat, sed illud solum quod ex bonis 
ejus qui rapinam passus est, id est, 
quod ex substantia ejus ablatum esse 
proponatiu’. Et gcneraliter dicondum 
est, ox quibus causis furti actio com- * 
petit ill re clam facta, ex iisdom 
causis oiiuics habere haiic actionem. 


1. As, however, this action can 
only be brought against a person 
who robs with the intent of commit¬ 
ting a wilful wrong, if any one takes 
by force a thing, thinking himself, by 
a mistake, to be the owner, and, in 
ignorance of the law, believing it per¬ 
mitted to an owner to take away, even 
by force, a thing belonging to himself 
from persons in whose possesion it is, 
he ought to be held discharged of this 
action, nor in such a case would he 
he liable to an action of theft. But 
lost robbers, under the cover of such 
an excuse, should find moans of gra¬ 
tifying their avarice with impunity, 
tlie imperial constitutions have made 
a wise alteration, by providing that no 
one may carry oiT by force a thing 
that is moveable, or moves itself, al¬ 
though he thinks himself the owner. 
If any one acts contrary to the.se con¬ 
stitutions, he is, if the thing is his 
to cease to bo owner of it; if it is 
not, be is not only to restore Iho 
thing taken, but also to pay its value. 
Tlio constitutions have declai’ed these 
rules applicable, not only in tlie case 
of movealdes of a nature to be earned 
oir by force, but also to the forcible 
entries made upon immoveables, in 
order that every kind of violent rob¬ 
bery may bo prevented. 

8 ; C. viii. 4. 7. 

‘j. In this action it is not necessary 
that the thing should have boon port 
ot the goods of the plaintilf; for whe¬ 
ther it has been part of his goods or 
not, yet if it has been taken from 
among his goods, the action may be 
brought. Consequently, if any tiling 
has been let, lent, or given in pledge 
to Titius, or deposited witli him, so 
^at he has an interestin its not being 
taken away by force, as, for instance, 
he has engaged to bo answerable for 
even any fault committed resjiecting 
it; or if he possesses it bona fide, or 
has the usufruct of it, or has any other 
legal interest in its not being taken 
away by force, this action may be 
brought., not to give him the owner¬ 
ship in the thing, but merely to 
restore him what ho bus lost by tlie 
thing being talien aw a.' front out of 
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his goods, that is, from out of his 
property. And generally, wo may 
say, that the same causes which would 
give rise to an action of theft, if the 
theft is committed secretly, will give 
rise to this action, if it is committed 
witli force. 

D. xlvil. 8. 2 . 22 - 24 :. 

In order to make the punishment of an open and flagrant 
violation of law more severe than that of a secret theft, tlic 
very slightest interest in the thing taken was sullicicnt to enable 
a plaintiff to bring the action ri honorum raplorum. For 
instance, a mere depositary could bring it, although his interest 
was not great enough to permit of his bringing an actio fnrti. 


Tit. III. DE LEGE AQUILTA. 


The action damui injiir'up is osta- 
hlislicd by tlie h-x Aijitilin, of which 
the first head provides, that if any 
ono shall liave wrongfully killed a 
slave, or a four-footed boast, being 
one of those reckon^l among cuttle, 
belonging to another, he shall lio 
condemned to pay the owner the 
greatest value winch tlio thing has 
possessed at any time within a year 
previously. 

Gai. iii. UlO. 

The ie.v Aquilia was, as Ulpian informs us (D. ix. 2. 1), a 
plehincituni made on the proposition of the tribune Arpiilius. 
It made an alteration in all the previous laws, including those 
of the Twelve Tables, which bad treated of damage wrongfully 
done {de damno injuria). Theophilus says it was passed at 
the time of the secession of the pJebs, meaning, probably, that 
to the Janictilum, in the year 4GB a.u.c. (l*araplirase on 
paragr. 15.) 

A fragment of Gaius in tlio Digest (D. ix. 2. 2) contains 
the terms of this first Jiead of the le:r Aqni/ia: “ Qni servant 
servanive alienum alienamve qnudrupedeni vel pcviidvni in¬ 
juria occiderit, quanli id in eo anno plurimi fuerit, tantum 
fES dare dumino damnatus estu." 

1. Quod autem non priecise do 1. As tho law does not speak geno- 
quadrupede, sed de ea taiiluin qua* rally of four-footed boasts, but only 
pecudum niimcro est, cavetur, eo per- of those which are reckoned uinoiig 
tmet ut neque de feiis hestiis iieque cattle, we may consider its provisions 


Ilamni injnriin acGo constitiiitur 
per legem Aqiiiliam: cujus primo 
capita caiitiim est ut si qiiis alienum 
liomincm, alienamve quadrupedem 
quie pecnclum numero sit, injuria 
Occident, qnanti ea res in eo anno 
plurimi fuerit, taiUum domino dure 
damnetur. 
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de canibtts cautum esse intelligaintis, 
sed de iis tantum quec proprie pasoi 
dicuntur, quales sunt cqui, muli, 
asini, ovea, bovea, caprtc. De suibus 
qiioque, idem placuit; nam et sues 
pecudum appeUatione continentur, 
quia et hi gregatim pascuntur. Sic 
denit^ue et Homerus in Odyasea ait, 
siciit ^diliiis Marcianus in suis Insti- 
tutionibns refert:— 

^jjfis Topye avtaai Traprjiievov ’ al 
vepovTai 

JJap KopaKOi Trtrprjt eVl rf) Kprjvjj 

D. xi. 2. 2. 2 ; 

The passage is from Od. J3, 


as not applying to dogs or wild ani¬ 
mals, but only to animals which may 
be properly said to feed in herds, as 
horses, mules, asses, sheep, oxen, 
goats, and also swine, for tliey aro 
included in the term cattle, for they 
feed in herds. Thus Homer says, as 
yElius Martianus quotes in his Insti¬ 
tutes,— 

“ You will find him seated by his 
swine, and they aro feeding by tbo 
rock of Corax, near the spring Are- 
thusa.” 

D. xxxii. 05. 4, 

407. 


2. Injuria autem occidero intelligi- 2. To kill wrongfully is to kill 
tur, qui nullo Jui*e occidit. Jtaque without any right; consequently, a 
hitronem qui occidit, non tenetur, person who kills n thief is not liable 
utiquo si aliter periculum cifugerc to this action, that is, if he could hot 
non potest. otherwise avoid the danger with which 

he was threatened. 

D. ix. 2. 5, jir. and 1. 

It was not necessary to consider the intent with which the 
damage was done. Was it done “ fiuilo jure '} ” if so, the 
Aquilia applied. 


3. Ac ne is quidem hao lege teno- 8. Nor is a person made liable by 
tnr, qui casu occulit, si modo culpa this law, who has killed by accident, 
ejus nulla inveniatur; nam alioejuin provided tlicre is no fault on his part, 
non minus quam ex dolo ex culpa for this law punishes fault as well as 
quisque hac lege tenetur. wilful wrong-doing. 

Gai. hi. 202. 211. 


4. Itaque si quis dum jaculis ludit 
vcl oxercitatur, transeuntem servvim 
tiium trajecerit, distinguitur: nam si 
id a militQ in carapo eove uhi soli- 
tum est exeicitari, admissuin est, 
nulla culpa ejus intelligitnr; si alius 
talo quid adraisit, culpie reus est. 
Id6m juris est de milile, si in alio 
loco quam qui cxereilandis militihus 
destinatus est, id adraisit. 

D. ix. 

5. Item si putator, ex orbore de- 
jecto ramo, servuin tuum tranaeuntera 


4. Consequently, if any one playing 
or practising with a javelin, pierces 
with it your slave as he goes by, there 
is a distinction made ; if the accident 
befalls a soldier while in the camp, 
or other place nppi'oprialcd to mili¬ 
tary exercises, theic is no fault in the 
soldier, but there would ho in any one 
else besides a .soldier, and the solilier 
himself would he in fault if ho iu- 
flicted such an injury in any other 
place than one appropriated to mili¬ 
tary exercises. 

2. 0. 4. 

t). If, again, any one, in pruning a 
tree, by letting a hougi fall, kills your 
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Occident: si prope viam publicam aut 
vicinalem id factam est, nequo pru- 
clamavit ut casus evitari possit, culptf 
reus cst; si proclamavit, nec ille cu- 
ravit cavere, extra culpam ost piitator. 
iEquo extra culpam esse intelligitur, 
si seoi'sum a via forte vel in medio 
fundo cu'-debat, licet non proclamavit; 
quia in eo loco nulli extraneo jus 
fuerac versandi. • 


D. ix. 

C. I’ri'oterea si medicus qui servum 
luum secuit, dereliquerit curationeiu, 
atqno ob id inortuas fuerit eervus, 
culptc reus est. 

D. h 

7. Tmperitia quoque culpa; adnu- 
meratur: veluti si medicus idoo scr- 
viuil tuum Occident, quod eum male 
sccuen L, aut perperam ei medicamen- 
tum dederit. 

D. ix. 2. 7, 8; D. ix 

8. Impetu quoque mularum, quas 
luulio propter irnperitiam retinero 
lion potuerit, si servus tuus oppressus 
fuerit, culpjo reus cst mulio; sed et si 
I)ropter iufirraitatem eas retinere non 
potuerit, cum alius firmior retinere 
potuisset, a?que culpa; tenetur. Ea- 
dem placuerunt de eo quoque qui, 
cum equo veheretur, irnpetum ejus 
aut propter infirmitatem aut propter 
irnperitiam suam retinere non po¬ 
tuerit. 

D. ix. 

9. His autem verbis legis, quanti 
in eo anno plurimi fuerit, iUa sen- 
teutia exprimitur, ut si quis hominem 
tuum qui hodie claudus aut mancus 
aut luscus erit, Occident, qui in eo 
anno integer ot pretiosus fuerit, non 
tanti teneatur quanti hodie erit, sed 
quanti in eo anno plurimi fuerit. 
Qua ratione creditum est pccnalem 
esse hujus legis actionem, quia non 
solum tanti quisqiic obligator quan¬ 
tum. damni dederit, sod aliquando 
longe pluris ; ideoque constat in here- 
dom earn acUouem non transire, qute 


slave who is passing, and this takes 
place near a public way, or a way be¬ 
longing to a neighbom-, and he has 
not cried out to make persons take 
care, he is in fault; but if he called 
out, and the passer-by would not take 
care, he is not to blame. He is also 
equally free from blame if ho was 
cutting far from any public way, or in 
the middle of a field, even though lie 
has not called out, for by such a 
place no stranger has a right to pass. 

2. 31. 

0. So, again, a physician who has 
performed an operation on your slave, 
and then neglected to attend to Ins 
cure, so that the slave dies, is guilty 
of a fault. 


7. Unskilfulnoss is also a fault, as, 
if a physician kills your slave by uii- 
skilfullj performing an operation on 
him, or by giving him wrong medi¬ 
cines. 

. 2. 8; D. 1. 17. 132. 

8. So, too, if a muleteer, through 
his want of skill, cannot manage his 
mules, and runs over your slave, he 
is guilty of a fault. As, also, ho 
would be if he could not hold them 
in on account of his weakness, pro¬ 
vided that a stronger man could have 
held them in. The same decisions 
apply to an unskilful or infirm horse¬ 
man, unable to manage his horse. 


2 . 8 . 1 . 

9. The words above quoted, “ tlio 
greatest value the tiling has'po.ssessed 
at any time within a year previously,” 
mean that if your slave is killed, 
being at the time of his death lame, 
maimed, or one-epred, but having 
been within a year quite sound and 
of considerable value, the person who 
kills him is bound to pay, not his 
actual value, but the greatest value 
ho over possessed within the year. 
Hence, this action may be said to be 
penal, as a person is bound under it 
not only for the damage he has done, 
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transitura fuigset, si ultra damnum but for much more; and, therefore, 
numquam lis tcstimoretur. the action does not pass against his 

heir, as it would have done if the 
condemnation had not exceeded the 
amount of the actual damage. 

Gai. iii. 214 ; D. ix. 2. 23. 3. 8. 


10. lllud non ox verbis legis, sod 
ex interpretatiune placuit, non solum 
perempti corporis aistirnationem ha¬ 
bendum esse, secundum ea qutn dixi- 
mus, sed eo amplius quidquid prreterea 
perempto eo eorpore damn! nobis 
allatum fuerit: vclnti si servum tuum 
heredem ab aliquo institiitum an tea 
qiiis Occident, quam jussu tuo adirct, 
nara liercditatis quoque amisste ra- 
tionern esse habendum ftonstat. Item 
si ex pari mularuui imam, vel ex 
quadriga equorum unum Occident, vel 
ex conuedis unus servus occisus fuerit, 
non solum occisi fit a^stimalio; sed eo 
amplius id quoque computatur, quauti 
depretiati sunt qui supei'sunt. 


G AX. iii. 212 ; 

11. Liberum autem cst ei cujus 
servus occisus fuerit, et judicio pri¬ 
vate legis Aquiliii; damnum persequi, 
et capitalis crimiuis eum reiun faccre. 


10. It has been decidetS, not by 
virtue of the actual wording of the 
law, but by interpretation, that not 
only is the value of the thing perish¬ 
ing to be estimated as we have said, 
but also the loss which in any way 
wo incur by its perishing ; as, for in¬ 
stance, if your slave having been 
instituted heir by some one is killed 
before he enters at your command on 
the inheritance, the loss of the in¬ 
heritance should be taken account of. 
So, too, if one of a pair of mules, or 
of a set of four horses, or ono slave 
of a band of comedians, is killed, 
account is to be taken not only of 
the value of the thing killed, but also 
of the diminished value of what re¬ 
mains. 

D. ix. 2. 22. 1. 

11. The master of a slave who is 
killed may bring a private action for 
the damages given by the /ex Aquilia^ 
and also bring a capital action against 
the murderer. 


Gai, iii. 213. 


A cri/neii capitale was one which affected the caput of the 
eouderniiod. The lex Cornelia (D. ix. %. 23. 9 ; sec also Title 
IH. r>, of this Book) gave the master the power to bring a 
oriininal accusation against the murderer. The Code (iii, 36. 
3) contains a rescript of the Emperor Gordian, stating it as 
undoubted law that a criminal accusation did not prevent a 
master also bringing a private uctioii under the lex Aquilia. 


12. Gaput secundum legis Aquilim 12. The second head of the lex 
in usu non est. Aquilia is not now in use. 

Gat. iii. 215; D. ix. 2. 27. 4, 

Wo learn from Gains (Gai. iii. 215) that the second head of 
the lex Aquilia gave an action for the full value of tiie injury 
sustained to a stipulator, whose claim was extinguished by an 
adstipulator releasing the debtor by acceptilation. (See Bk. iii. 
1’it. 29.) The stipulator might also bring an actio mandati 
against tiic adstipulator, if he preferred doing s» ,• but, as wo 
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see from Title 16 of this Book (paragr. 1), proceeding under 
the lex Aquilia gave the plaintiiOP the advantage of having 
the amount he recovered increased if the defendant denied 
his liability. 


13. Capito tertio da omni cetera 
damno caretur. Itoque si quis servum, 
vel earn qaadmpedem qu.ai pecudum 
nuiuero est, vulneraverit, sive earn 
quadrupedem qua; pecudum numero 
non est, veluti canem aut feram 
bestiam vulneraverit aut Occident, hoc 
capite actio constituitur. In ceteris 
quoque omnibus aniraalibus, item in 
omnibus rebus quro animu cai’cnt, 
damnum injuria datum hac parte 
vindicatur: si quid cnim ustum aut 
ruptum aut fractum fucrit, actio cx 
hoc £apite constituitur, quamquanr 
poterat sola rupti appcllatio in omnos 
istas causas sufficere; ruptnm eniiti 
intelligitur, qaod quoquo mode cor- 
ruptum est. Unde non solum I’racta 
aut usta, sed etiam scissa et collisa et 
effusa, et quoquo raodo perempta atqne 
deteriora facta, hoc verbo contiiioutur: 
denique responsura est, si quis in 
alienum viuum aut oleum id iinrniserit 
quo naturalis bonitas vini aut olei 
corrumperetur, ex hao parte Icgis 
cum teneri. 


13. The third head provides for 
every kind of damage ; and, therefore, 
if a slave is wounded or killed, or a 
four-footed beast, wljether of those 
reckoned among cattle or not, as a 
dog or wild beast, an action may bo 
brought under the third head. Com¬ 
pensation may also be obtained under 
it for all wrongful injury to animals or 
inanimate things, and in fact, for any¬ 
thing burnt, broken, or fractured, 
although the word broken 
vrould have sufficed for all these cases; 
for a thing is rupimn which is in any 
W'ay spoilt (rorrupliim), SO that not 
only tilings frachned or burnt, but 
also things cut, bruised, spilt, or in 
any way destroyed or deteriorated, 
may bo .said to be riipta. It lias also 
been decided, that any one wdiomixe.s 
anything with the oil or wine of 
another, so as to spoil the goodness of 
the wine or oil, is liable under this 
head of the lex Aqnilia, 


Gat. iii. 217 ; P. ix. 2. 27. 15. 

The terms of this third head of the Aquilian law arc given 
by Ulpian (D. ix. 2. 27. 5) : “ CtPlerarnm rcrum, pnvtar 
hominem et pecudem occisos, si quis alleri damnvnt facile 
quod usserit, fretjerit^ ruperit injurui qiKttiti ea res aril in 
diehus triginta proximis^ tontum tes domino dare damnas 
esto” 


14. Illud palam est, sicut ox primo 
capite ita demum quisquo tenctur si 
dolo aut culpa ejus homo aut quad- 
rupes occisus occisave fuerit, ita cx 
hoc capite do dolo aut ciiljia do cctero 
damno quemque teneri. Hoc tamen 
capite, non quanli in eo anno, sed 
qnanti in diehus triginta proxiinis res 
fuerit, obligatur is qui damnum de- 
derit. 


14. It is evident that, as'a person 
is liable under the first head, if by 
wilful injury or by his fault ho kills 
a slave or a four-footed beast, so by 
this lieacl, a person is liable for every 
other damage, if there is wrongful 
injury or fault in what he does. lJut 
in this case, the offender is bound to 
pay the greatest value the thing has 
possessed, not within the year next 
preceding, but the thirty days next 
preceding. 


Oai. iii. 218 ; I), ix. 2. SO. .3. 
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15. Ao ne plurimi quidem verbnm 15. Even the word plurimi, i.e. of 
adjicitur; sed Sabino recte placuit, the greatest value, is not expressed 
perinde habendam sestimationem ao in this case. But Sabinus was rightly 
si etiam hac parte plurimi verbum of opinion, that the estimation ought 
adjectum fuisset: nam plebem Ro- to be made as if this word were in 
manam qum Aquilio tribune rogante the law, since it must have been that 
hano legem tulit, contcntam fuisse the plebeians, who were the authors 
quod prima parte oo verbo usa est. of this law on the motion of the 

tribune Aquilius, thought it sufficient 
to have used the word in the first 
head of the law, 

Gai. iii. 218; D. ix. 2. 1. 1. 

10. Ceterum plaouit ita derauni di- 10. But the direct action under this 
rcctam ex hac lego actionem esse, si law can only be brought if any one 
quis prascipue corpore siio damnum has, with his own body, done damage, 
dederit. Ideoque in eura qui alio and consequently vtiles aciiones are 
modo damnum dederit, utiles ac- given against the person who does 
tiones dari sclent, veluti si quis- damage in any other way, as, for 
liominem alieniim aut pecus ita in- instance, against one who shuts up a 
cluscrit ut fame necaretur, aut ju- slave or a baast, so as to produce 
mentum tarn vehementor egerit ut death by hunger: who drives a horso 
rumperetur, aut pocus in tantnm so fast as to knock him to pieces, or 
oxagitaverit ut pra'cipitoretur, aut si drives cattle over a precipice, or per- 
quis ahono servo persuaserit ut in suados another man’s slave to climb 
arborem ascendeiet vul in puteum a tree, or go down into a well, and 
descendcrot, et is ascondendo vel tlie slave iji climbing or descending 
descendendo aut mortuns aut aliqna is killed or maimed, then a ufifis 
corporis parte hvsus fuerit, ixtilis actio adio is given against liini. But if 
in eum datur. Sed si quis alienum any one has flung the slave of an- 
servum aut de ponlc aut de ripa in other from a bridge or a bank into a 
fiumen dejecorit, ct is sulTocatus fuc- river, and the slave is drowned, then, 
rit, eo qnod projecit cor])oro suo dam- as ho has actually flung him down, 
num dedisse non diflicultcr intelligi there can be no difficulty in deciding 
poterit, ideoque ipsa lege Aquilia that ho has caused the damage with 
tenetur. Sed si non corpore dam- his own body, and consequently he is 
num datum, ncque corpus laisuin directly liable under the lex Aquilia. 
fuerit, sed alio nioilo damnum aliciii But if no damage has been done 
contigerit, cum non suflicit neqne by the body, nor to the bo’dy, but 
directa neqne utihs Aquilia, placuit damage lias been done in some other 
eum qui obnoxius fueiit, in hictum way, the adio direda and the adio 
actione tenori: veluti si quis misc- u/ilis ore both inapplicable, and tm 
ricordia ductus aliemiin servum com- adio in fudum is given against the 
peditum solvent, ut fiigcret. wrong-doer; for instance, if any one 

through compassion has loosed the 
/otters of a slave, to enable him to 
• escape. 

Gai, iii. 219; 1). ix. 2, OH. 1; D. iv. 3. 7. 7. 

If tlie injury were done, to use tlio language of the jurists, 
corpore corpori, that is, with direct bodily force, to the body 
of a slave or boast, the netio {leg/is) Aquilite had place. If 
it were done corqtori, hut indirectly and not corjiore, the actio 
utilis Aquiliee had place. If it were done neitlior to the body, 
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noi* yet with direct bodily force, the actio must bo brought in 
factum, that is, on the particular circumstances of the case. 

The directa actio Aquilm could only be brought by the 
owner; the might be brought by the possessor, usufruc¬ 

tuary, and others having an interest^less than that of owner¬ 
ship. 

As the action under the lex Aquilia was penal, the whole 
sum recoverable against one could be recovered separately 
against each or more than one offender. 

If the defendant denied his liability, the lex Aquilia inflicted 
a double penalty, adversus in/iciantem in dunlum actio est. 
(D. ix. 2. 2. 1.) 

It might very often happen that the person injured could also 
bring an action arising from a contract against the doer of the 
injury, as, for instance, an actio pro socio, mandati, deimsiti, 
if the person who did the injury were a partner, a mandatary, 
or depositary of thg person to whom the injury was done. In 
such a case ho could either bring the action on the contract, 
or proceed under the lex Aquilia. He could not do botli, but 
if he brought the action on the contract, and tlien found that 
if he had proceeded under the lex Aquilia he would have re¬ 
covered a larger sum, he was allowed to bring an action under 
the lex Aquilia to I’ccover the surplus. (1). ix. 2. 7. 8; D. 
xliv. 7. 34. 2.) 

The subject of damnum is hardly noticed in the Institutes 
except in connection with the lex Aquilia. (Sec Bk. iii. Tit. 
18. 2.) By danmum is meant the diminution of a man’s 
property, and it is treated of in the Digest according as it is 
factum, that is already done, or wfectum, that is appre¬ 
hended (D. xxxix. 2). Damnum factum, more usually 
termed simply damnum, might arise from a mere accident, or 
from the free will of another. If it arose in the latter way, it 
might have arisen in the exercise of a right enjoyed by the 
person causing it, and then no reparation had to bo made for 
causing it, non videtur vim facere qui jure suo utilur (D. L. 
17.155); or it might have been done wrongfully, damnum in¬ 
juria datum, and then the person injured was entitled to com¬ 
pensation according to the rates provided by the lex Aquilia, 
if the damage came within the scope of the law; if* it did 
not, then an actio in factum was given (D. ix. 2. 33. 1), and 
compensation was made at rates differing according to the 
degree of wrong. If there had been dolus or culpa lata, the 
compensation was regulated by the value peculiar to the per¬ 
son injured: if the degree of culpia had been less, the com¬ 
mon value was the measure of the compensation. In cases of 
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damnum infecUim, the owner of the property threatened could 
call on the owner of the property from which danger was ap¬ 
prehended to give security against any loss which might thus 
arise. (D. xxx. 12. 2. 5. 1.) 


Tit. rv. DE INJURIIS. 

Generaliter injuria dicitnr, omne Injuria, in its general sense, signi- 
quod non jure (it: specialiter, alias fies every action contrary to law; in 
oontuniolia qua' a contemnendo dicta a special sense, it means, sometimes, 
est, quam Grinci v^piv appellant; the samo as contumcUa ^outrage), 
alias culpa, quam (xropci adUrjua which is derived from eonlemnere, the 
dicimt, sicut in lege Aquilia damnum Greek v^pis ; sometimee the same as 
injuria' accipilur; alias iniquitas et (fauJ^ in Greek dfiiKq/ia, as in 

injustitia, quam Giwci nStm'ai/vocant. the Ivx AquiUa, which speaks of 
Cum enini pra'tor vel judex non jure damage done injuria; sometimes it 
contra quern pronuntiat, injuriam ac- has the sense of iniquity, injustice, or 
cepisse dicitur. in Greek d8ma: for a person against 

whom the prietor or judge pronounces 
. an unjust sentence, is said to have 

•received an injuria. 

D, xlvii. 10. 1. 

Injuria, then, is used in three senses—1, a wrongful act, an 
act done nulla jure i 2, the fault committed by a judge who 
gives judgment not according to jm ; 3, an outrage or affront. 

1. Injuria autem commIttitur, non 1. An injury is committed not nnly 

solum cum quis pugnn, puta, aut fus- by striking with the fist, or striking 
tibus ca'sus vcl etiam verboratus erit, with clubs or the lash, but also by 
sed ct si ciii convicium factum fuerit; shouting till a crowd gathers round 
sivc enjus bona quasi debitoris, qui any one; by taking possession of any 
riibil deberet, possessa fuerint ab eo one’s goods, pretending that he is 
qui intelligehat nihil cum sibi debere; debtor to the infiicter of the injury, 
vel si quis ad infaroiam,alicujus libel- who knows he has no claim on him ; 
him aut carmen scripserit, composuc- by writing, composing, publishing a 
rit, edidcrit, dolove malo fecerit quo libel or defamatory verses against 
quid conini fieret; sive quis matrem- any one, or by maliciously contriving 
familias aut prfrtextatum pra-texta- that another does any of these things; 
tamvc adsecttttus fuerit, sive cujus by following after an honest woman, 
pudicitia attentata esse dicetur, et do- or a young boy or girl; by attempting 
nique aliis pluribus modis adraitti the chastity of any one; and,in short, 
injuriam manifestum est. by numberless other acts. 

Gat. hi. 2*30. 

Convicium. Ulpmn gives (D. xlvii. 10. 15. 4) the following 
derivation of the Convicium autem dicitur vel a 

concitatione vel a conventu, hoc est, a, collatione vocum, quum 
enim in unum complures voces conferuntur, convicium apjiel- 
latur, quasi couvocium," any proceeding whiob publicly iu- 
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suits or annoys another, as gathering a crowd round a man’s 
house, or shouting out scandal respecting another to a mob. 

Matremfamiliasy i. e. every married woman of honest cha¬ 
racter. 

Pru‘te.ctatum, am, i. e. still wearing the pratextay which 
was put off at the age of puberty. 

*Adsevlatus fuerit. Ulpian says (D. xlvii. 10. 15. 22), 
“ Adscctalur qui tacitua frequenter neqnifur, a&sidita cnim 
frequenliu quasi, qnuehet nonnullani infamiam'' 

Pudicilia altentaUi. Paul says (D. xlvii. 10. 10), Attc/i- 
laripudicilia dicilur cum id uf/itury ut t\vpiidico impudicus 
Jiat.” 


2. A man may rpci'ivo an injury, 
not only in liis own person, Init iu 
tliiit of hii cliiltlron in liis power, and 
even in that »)!' his wife, aceordin" to 
Iho ojiiiiion iliiit lias prevailed. If, 
theTcfore, you inline a daughter in 
tho power of h«jr father, and married 
to Titihs, the action for the injury 
may he In ought, not only in the namo 
of tho liatigliLer hciself, hut also in 
that of tlio father or tho hnshand. 
But, if a hnshand has suslained an 
injury, tho wife cannot hring tho ndlo 
injuriunmiy for the liiishand is the 
])rotector of the wife, not the wife of 
the hnshand. Tho fathcr-in-law may 
also hrnig tliis action in tlio name of 
Lis (laughter-in-law, if her husband 
is in his power. 

Ga. iii. 221 ; 1). xlvii. 10. 2; 1). xlvii. 10. 1. ,3. 

Each person injured could bring an action. Take, for in¬ 
stance, the case of a married woman. She, her husband, her 
own father, and her husband’s, have each an action, supposing 
Loth she and her husband are in potestate. Jiut a person in 
potestatCy though ho had an action, could not hring it himself, 
except iu certain cases, as in tlic absence of tho paterfamilias. 
The paterfamilias would bring the action, and could sue cither 
in his son’s name, or his own. The amount recovered in the 
respective actions differed according to the dignity of the per¬ 
son bringing it. It might happen, for instance, that the son was 
of higher rank than tho father. Cum ulrique tarn filio quam 
patriy adquisita actio sity non ead^m utique facienda cesti- 
matio est : cum possit propter Jilii dignitatem major ipsi 
quam patri injuria facia esse. (D. xlvii. 10. 30, 31.) 
Although the wife was in power of the father, yet her husband 


2. Batitur autem (piis injuviam non 
solum per semetipsum, fMk ctiaiu per 
liboros siii)-, <pios in potestate halicl; 
item per usoicin suaiii, id eniiu ma- 
gis pTM‘\iiluit. Ttiupic si filin' uheii- 
jus fpiai Titio iiupta cst, injiinam 
focons, non solum flli.e nomine tecum 
iiijunarum agi potest, s«d ctiara pa- 
tris quoque ct mnriti nomine. Con¬ 
tra autem si viro injuiia facta sit, 
iivor injiu’iarum agere non ](Otest; 
dofendi eiiim uxorcs a viris, non viros 
ah uxorilius :e(]uum cst. Sed ct so- 
ccr iiurus nomine cujus vir in pote.s- 
tate esl, injimanim agero potest. 
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could always bring an action for injury dono to her, grounded 
on his natural duty to protect her. 

3. An injury cannot, properly speak¬ 
ing, be done to a slave, but it is tbe 
master who, thr‘)Ugh the slave, is 
considered to be injuredrnot, how¬ 
ever, in the same way as through a 
child or wife, but only when the act 
is of a character grave enough to 
make it a manifest insult, to the 
master, as if a person has flogged 
severely the slave of another, in 
which case this action is given against 
him. But a master cannot bring an 
aclion against a iierson who has col¬ 
lected a crowd round his slave, or 
strack him with his fist. 

(>Ai. iii. 

Under the civil law the inastor could not bring an action for 
itijury done to his slave, unless tlie injury were done with intent 
to hurt or annoy the master. 13ut the prtetor gave an action 
picno jure, i. c. whicli could be brought us a matter of right, 
if the slave were beaten oivtortiired without the master’s orders, 
and an action cofjnita caum, i. e. allowed if the circumstances 
61' the case seemed, on inquiry, to furnish good ground for it, if 
the injury had been slighter, llegard was had, in making this 
inquiry, and in estimating tlie amount of damage, to the class 
of slaves to which the slave brtonged. (ISee paragr. 7.) The 
slave himself could in no case bring an action for injury sus¬ 
tained by him. (D. xlvii. 10. 15. 31.) 


3. Servis autem ipsis quidem nulla 
injuria fieri intelligitur, sed domino 
per 003 fieri videtur, non tarnen 
iisdom modis quibus etiam per libo- 
ro3 et uxoros, sed ita cum quid atro- 
ciiis commissura fucrit, ot quod aporto 
ad contnnieliam domini respicit: vol- 
uti si qnis alienum servum verbo- 
ravorit, eL in bunc casura actio pro- 
ponitiir. At si quis servo convicinm 
fceorit, vel pugno eura porcusseiit, 
nulla in eum actio domino corapetit. 


4. Si comnnini servo injuria facta 
sit, ioqnum cst, mm pro ea parte qua 
domitius quisquo cst, u'stimationcra 
injuriii; fieri, sed ex dominorum per¬ 
sona, quia ipsis fit injuria. 


4. If an injury has been done to a 
shave bold in common, equity de¬ 
mands that it shall be estimated not 
according to their respective shares 
i)i him, hut according to their re¬ 
spective position, for it is the masters 
who are injured. 


If the co-proprietors brought the action for injury done, or 
intended to bo done to them through their slave, then, as it is 
said in the text, it made no difference what was the amount of 
their interest in the slave. Each had equally had an insult 
olforod him. But the co-proprietors might bring a praetorian 
action for harm done to the slave, when no insult or hurt was 
intended to them, but the only question was, how much was the 
slave damaged, and made unfit for work, and then the amount 
rec<wered was divided between them, proportion.itely tf) their 
resiiective interests in the slave. (See note on last paragr.) 
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r». Quod si usuafructus in servo fl. If Titius has the usufruct, and 
I’itii est, proprietas Mievii, magis JVfreivius the property in a slave, the 
IMiovio injuria fieri intelligitur. injury is considered to be done rather 

to Mspviua than to Titius. 

D. xlvii. 10. 15. 47. 

It miglit, however, happen that it could he shown that the 
intention was to injure and insult the usufructuary more tlian 
the proprietor. (D. xlvii. 10. 15. 48.) No one but the pro¬ 
prietor could bring the preetorian action for the injury done to 
the slave. 

6. Sed si libero qui tibi bona fide fi. If the injury has been done to a 


scrvit, injuria facta sit, nulla tibi actio 
dabitiu:; sed suo nomine is experiri 
poterit, nisi in contumeliam tuam 
pulsatus sit: tune enim competit et 
tibi injuriamm actio. Idem ergo est 
et in seni'o alieno bona fide tibi scr- 
viente, ut toties admittatnr injuria- 
rum actio, quoties in tuam con- 
tiimeliam injuria ei facta sit. 


1). xhii. 

7. Poena autem injuriarum cx lege 
Dnodecim Tabulariim, propter inem- 
brum quidem ruptum talio erat; 
propter os vero fractum nummarinc 
po*n«; erant constitutiv, quasi in mag- 
na veterum paupertate; sed postea 
pra'tores permittebant ipsis qui in- 
juriam passi sunt, earn cestimare, ut 
judex vel tanti reum condemnet, 
quanti injuriam passus lestimavorit, 
vel minoris, prout ei visum fuerit. 
Sed pojna quidem injuriarum quir ex 
lege Duodecim Tabvdarum introducta 
est, in desuetudinem abiit; qnam 
autem protores introduxcrunt, qiire 
etiam honoraria appellatiir, in judiciis 
frequentatnr, nam secundum gradum 
dignitatis vito'que honestatera crescit 
aut minuitur fl?stimatio injuria>: qui 
gradus condemnation is et in scrvili 
persona non iramorito servatur, ut 
aliud in servo actore, aliud in 'medii 
actus homine, aliud in vilissimo vel 
compedito constituatur. 


Oai. iii. 225, 224; 


freeman, who serves you boini fide, 
you have no action, hut he can bring 
an action in his own name, unless he 
has boon injured merely to insult 
yon, for, in that case, you may bring 
the nrtio injui inriim. So, too, with 
regard to a slave of another who 
seiwes you bona fide, you may bring 
this action whenever the slave is in¬ 
jured for the purpose of insulting 
yon. 

10. 15.’48. 

7. Tlie penalty for injuries umlor 
the law of the Twelve Tables, was a 
limb for a limb, but if only a bone 
was fractured, pecuniary compensa- 
^on was exacted proportionate to tlio 
great poverty of the times. After¬ 
wards, the praetor permitted the in¬ 
jured parties themselves to estimate 
the injury, so that the judge should 
condemn the defendants to pay the 
sum estimated, or less, as ho may 
think proper. The penalty appointed 
by the Twelve Tables has fallen into 
desuetude, but that introduced by 
the praetors, and termed honorary, 
is adopted in the administration of 
justice. For, according to the rank 
and character of the person injured? 
the estimate is greater or less; and a 
similar gradation is observed, not im¬ 
properly, even with regard to a slave, 
one amount being paid in the case of 
a slave who is a steward, a second in 
that of a slave holding an office of an 
intermediate class, and a third in 
that of one of the lowest rank, or one 
condemned to wear fetters. m ‘ 

D. xlvii, 10. 15. 44. 
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The greater part of the edict of the praetor on this subject 
is given by Ulpian in different parts of tho esrtracts from his 
writings (see Digest, xlvii. 10. 15). 


fl. Red et lex Cornelia de injuriis 
loquitur, ct injuriarura actionem in- 
troduxit, qufp cornpetit ob earn rera 
quod se pulsatum quis verberatumve, 
domumve suam vi introitara esse di¬ 
cat. Doraum autem accipimus, sivo 
in propria domo quis habitat, sivo in 
conduota vel gratis sive hospitio re- 
ceptus sit. 


8. The lex Cornelia also speaks of 
injuries, and introduced an actio in- 
jnriantm, which may be brought when 
any one alleges that he has been 
struck or beaten, of that his house 
has been broken into. And the term 
“ his house " includes one which be¬ 
longs to him and in which he lives, 
or one he hires, or one in which he 
is received gratuitously or as a guest. 


D. xlvii. 10. 5, pr. and 2. 


The fex Cornelia de Sicariis (see Tit. 18. 5), tbougli 
chiefly directed against murderers, also contained provisions 
against other deeds of violence. Lex itaque Cornelia ex 
trihns cfwitis dedit actionem: quod quis pulsatus^ verberu' 
tusvc domusve ejtis vi introita sit. (D. xlvii. JO. 5.) 


0. Atrox injuria a'stimatur vcl ex 
facto, vcluti si quis ab,ali(juo vul- 
ncratus fuerit vel fnstibns ciesus ; vel 
ex loco, veluti si cui in tlieatro vel in 
foro vel in conspectu pra'toris iniuria 
facta sit; vcl cx persona, velnti si 
inagistratus injuriam passus fuerit, 
vel si senatori ab liuniili injuria facta 
sit, aut parent! patronovo fiat a liberis 
vel libertis ; aliter enirn senatoris et 
parentis patroniqno, aliter extranei 
et humilis porsonie injuria lestiraatur. 
Nonniinquarii ct locus vulneris atro- 
ceiii injuriam faeit, vcluti si in oculo 
quia percusserit. I'and autom refert, 
utrum patrifaniilias an filiofainilias 
tabs injin-ia facta sit: nam et ha^c 
atiox ncstimabitur. 


9. An injury is said to be of a grave 
character, either from the nature of 
the act, as if any one is wounded or 
beaten with clubs hy another, or from 
the nature of the place, as when an 
injury is done in a theatre, a forum, 
or in tho presence of the prrctor; 
sometimes from the quality of the 
person, as when it is a magistrate 
that lias received the injury, or a 
senator has sustaii>ed it at the hands 
of a person of low condition, or a 
parent or patron at th4^ hands of a 
child or frcedinan. For the injury 
done to a senator, a parent, or a 
patron is estimated differently from 
an injury done to a person of low 
condition or to a stranger. Some¬ 
times, it is the part of the body in¬ 
jured that gives the character to tho 
injury, as if any one has been struck 
in the eye. Nor does it make any 
diffefence whether such an injury has 
been done to a paterfamilias or a 
fliiis/amilias, it being in either case 
considered of a grave character. 


Gai. iii. 225; D. xlvii. 10, 7, 8; D. xlvii. 8, 0. 1, 2. 

If the injury was atrox, a freedman might bring an action 
against his patron, and the emancipated son against his father, 
but not otherwise. (D. xlvii. 10. 7. 3.) And tho preetor him¬ 
self, in cases of atrox injuria, when he gave the fonnula to 

L L 
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the judge, fixed the maximum of the condemnation, and the 
judge would not condemn tlie defendant in a less sum. (Gai. 
iii. 224:.) 


10. In snmma sciendum est, de 
Omni injuria eum qui passus est, 
posse vel criminaliter agere vel civi- 
liter. £t si quidem civiliter agatur, 
tvsr.imatione facsta secundum quod 
dictum est, pcena imponitur; sin 
autem criminaliter, officio judicis ex- 
troordioaria poena feo irrogatur. Hoc 
videlicet observando quod Zenoniana 
constitutio introduxit, ut viri illustres 
quique super eos sunt, et per pro- 
curatorem possint actionem injuria- 
rum criminaliter vel persequi vel sus- 
cipere, secundum ejus tcnorem qui 
ex ipsa manifestius apparet. 


10. Lastly, it must be observed, 
that in every case of injury he who 
has received it may bring either a 
criminal or a civil action. In the 
latter, it is a sum estimated as we 
have said that constitutes the penalty; 
in the former, the judge, in the ex¬ 
ercise of his duty, inflicts on the 
ofiender an extraordinary punish¬ 
ment. We must, however, remark, 
that a constitution of Zeno permits 
man of the rank of illustris, or of any 
higher rank, to bring or defend tho 
artio injurUirum if brought criminally 
by a procurator, as may be seen more 
clearly by reading the constitution 
itself. 


D. xlvii. 10. 6; C. ix. .“IS. 11. 

It was only as a very peculiar exception that criminal actions 
could, like private actions, be brought or defended through a 
procurator. 


11. Non solum autem is injuriarum 
tenetui*, qui fecit injuriam, id est, qui 
percussit; veriim ille quoquo contine- 
bitur, qui dolo fecit vel curavit ut cui 
mala pugno percutcretur. 


11. Not only is ho liable to the 
actio iujitriarum, who has inflicted 
the injury, as, for instance, the per¬ 
son who has struck tho blow; but he 
also who has maliciously caused or 
contrived that > any one should bo 
struck. 


D. xlvii. 10,11.1. 


12. Hire actio dissimulatione 
aboletur; et ideo si quis injuriam 
dereliquerit, hoc est, statim passus 
ad animum suum non revocaverit, 
postca ex pocnitentia remissam in- 
juriam non poterit recolere. 


12. This action is extinguished by 
a person dissembling to have received 
the injury; and, therefore, a person 
who has taken no account of the in¬ 
jury, that is, who immediately on re¬ 
ceiving it has shown no resentment 
at it, cannot afterwards change his 
mind and resuscitate the injury he 
has allowed to rest. 


D. xlvii. 10, 11. 1. 

If the person injured, though expressing indignation at tho 
time, did not take any steps towtfrds enforcing reparation within 
a year, the action was extinct. (D. xlvii. 10. 17. 0; C. ix. 
35. 5.) The action was personal to the person injured, and 
could not be transmitted to his heirs, unless before his deatli 
the action had already proceeded as far as the litis coniestatio. 
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Tit. V. DE OBLIGATIONIBUS QUiE QUASI EX 
DELICTO NASCUNTUR. 

Si jiidcx llLem suam fecerit, non If a judge makes a cause his own, 
proprie ex maleficio ohligatus videtur: he does not, properly speaking, seem 
sed qijia neque cx contractu obliga- to be bound cx maU-Jicio; but as he 
ins est, et nliqiie peccasse aliquid in- is neither bound ex malejicio nor ex 
telligitur, licet per iinprudentiara, contrnetu, and as he has,‘nevertheless, 
ideo videtur quasi ex maleficu* teneii; done a wrong, although perliaps only 
et in quantum do ea re toquum reli- from ignorance, he seems to be 
gioni jiidicantis videbitur, poenam bound as it were ex malejicio, and 
sustinebit. will be condemned to the amount 

which seems equitable to the con' 
science of the judge. 

D. 1. 13. 6. 

The Roman law characterized rather arbitrarily certain 
wrongful acts as delicts, and then, as tliere wore many other 
Avrongfiil acts whicli bound tlie wrong doer to make reparation, 
and as it could not be said that the wrong-doer w’as bound ej: 
delicto, ho was said to be bound quani ex delicto, i. e. there 
was an evident analogy between the mode in which the obli¬ 
gation arose from other kinds of wrong-doing and that in 
which it arose from the kinds of wrong-doing technically called 
delicts. The principle was exactly the same, but the particular 
act did not happen to be among those technically termed delicts. 
U’he first instance given is that of a judge qui litem suam 
fecerit, that is, who, through favour, corruption, or fear (D. v. 
1. 15. 1), or even ignorance of law {licet per imprudentiani), 
gives a manifestly wrong sentence, and who thus makes the Us 
or suit to be sua, that is, affect himself by rendering him 
responsible for the sentence. Gains gives an example, in the 
case of a judge condemning a defendant in a sum different 
from that fixed in the formula. (Gai. iv. 52.) 

The defendant might, if he pleased, instead of bringing an 
action against the judge, appeal from his decision; and in some 
cases, ns when the judge had violated public law, or been cor¬ 
rupted, ho might treat the decision as null, and commence the 
action afresh (D. xlix. 1. 5. 19) ; but bis adversary might be 
insolvent, or his indignation, or many other reasons, might 
make him prefer suing the judge. 

Ducaurroy points out that the distinction made between the 
seemingly parallel oases of an ignorant physician and an igno¬ 
rant judge, the fault of the former being punished under the 
lex Aquilia, the latter being bound qufisi ex delicto, arises from’ 
the injury of the physician being done to the body. The 

L L 2 
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severity of the penalty against a judge who was merely igno¬ 
rant of the law,‘is owing probably to the great checks against 
ignorance whicli the judge possessed if he pleased to avail him¬ 
self of them in the advice of the prudentes” whose business 
it was to assist him, and in the possibility of having recourse 
to the magistrate who had given the action to him. 


]. Item is ex cujiis cornaculo, vel 
proprio ipsius velin quo gratis habi- 
tabat, dejectum etfusumve aliquid est, 
ita ut alictii noceretur, quasi ex niale- 
ficio obligatus intelligitur. Ideo au- 
lem non proprio ex nialeficio obliga¬ 
tos intelligitur quia plerumque ob 
alteriiis ciilpam tenetiir, aut servi aut 
liberi. Cui si mills ost is qui, ea 
parte qua -vulgo iter fieri solct, id 
positum aut suspensum babet quod 
potest, si ceciderit, alicui nocerc: quo 
casu pfjnna dccem aureorum consti- 
tuta est. De eo vero quod dejectum 
effiisumve est, dupli quanti damnum 
datum sit, constitiita est actio: ob 
hnrninera vero liberum occisiim, quin- 
quaginta aureorum po'iia constitui- 
tur; si vero vivat, noeituinque ci 
esse dicatur, quantum ob earn rem 
aiquum judici videtur, actio datur. 
Judex enim computare debet mer- 
cedes medicis pra-slitas, ceteraque 
iiupcndia quie in curntione facta sunt, 
priclerea operarum quibus caruit aut 
caiiturus est, ob id quod inutilis fac- 
tus est. 


1. So, too, bo who occupies, wbether 
as proprietor or gratuitously, an apart¬ 
ment, from which anything lias been 
thrown -or poured down, which has 
done damage to another, is said to 
be bound quasi ex rtudejicio, for he 
is not exactly bound ex mnlefieio, as 
it is generally by the fault of another, 
a slave, for instance, or a freedman, 
that he is bound. It is the same 
with regard to a person who, on a 
public way, keeps something placed 
or suspended, which may, if it fall, 
hurt any one; in this case, a penalty 
has been fixed of ten nurei. With 
respect to things thrown or poured 
down, an action is given for double 
the amount of the damage done; and 
if a freeman has been killed, there 
is a penalty of fifty auj-ei. If he is 
not killed, hut only hurt, the action 
is given for the amount which the 
judge considers equitable under the 
circumstances; tho judge ought to 
take into account the fees paid to tho 
physician, and all the other expenses 
of the man’s illness, as well as the 
employment which he has lost, or 
will lose, by being incapacitated. 


D. xliv. 7. 5. 5; D. ix. 3. 5, 6; D. ix. 3. 1 ; D. ix. 3. 7. 


The edict of the praetor, in both cases alluded to in the text, 
is given, D. ix. 3. 1 ; and D. ix. 3. 5, C. 

The action given in each case was that is, any 

one might bring it, but in the ease of a freeman being killed, 
his heirs or relations, if they brought an action, were preferred 
to strangers. 


2. Si filiusfamilias seorsum a patre 
hahitaverit, et quid ex crcnaculo eju.s 
dejectum effusurnve sit, sive quid 
positum snspensumve habuerit, ettjus 
casns periculosus est, Jnliano placuit 
in patrem nnllam esse actionem, sed 
cum ipso filio agendum. Quod et in 


2. If a filiiisfamilins lives apart 
from hi.s father, and from a room in 
his house anything is thrown or 
poured down or is placed or sus¬ 
pended, the fall of which would be 
dangerous, Julian thinks that no 
action could be brought against the 
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filioraniilias judice obscrvandum est, father, but only against the son. The 
qui litem suaiu fecorit. saine holds good with respect to a 

Jiliusfamiliasy who, being a judge, has 
made a cause his own. 


D. xliv. 7. 5. 5; D. v. 1. 15. 

V 

In the case of a Jiliusfamiliasy the father was not obliged 
even to repair the injury done to the extent of the son's pecu- 
lium (see Tit. G. 10) ; but if a slave had done the injury, the 
master was always bound to repair the damage, or to abandon 
the slave. (See Tit. 8.) 


3. Item exercitor navis autcanpona? 
aut stabuli de damno aut furto quod 
in navi aut caupoiia aut stabulo fac¬ 
tum erit, quasi ex malelicio tencri 
videtiir, si modo ipsius nullum est 
malcficiura, sed alicujus eorum 
quorum opera nuvem aut cauponam 
aut stabulurn exerceret; cum cnim 
neque ex contractu sit adversus eum 
constiliila Inec actio, et aliquatenus 
culpa; rcua est, quod opera mSlorum 
hoininum uterctur, idco quasi ex 
maloficio teneri vKletur. In his au- 
tem casibus in factum actio conipctit, 
qua; beredi qiiidem datur, adversus 
heredem autem non competit. 


3. Tbe master of a ship, of an 
inn, or a stable, is liable ([uasi ex 
mulvjifio, for any damage or loss 
through theft occurring in tlie ship, 
inn, or stable, that is, if it is not be 
who has committed tbe wrongful 
deed, but some one employed in tlie 
service of the ship, inn, or stable. 
For as tbe action given against him 
does not arise cx mnlcjicio or ex con- 
trnclu, and yet be is in fault in em¬ 
ploying dishonest persons as liis 
servants, be seems to be bound quasi 
ex nialcjicio. In these cases it is on 
action factum that is given, and it 
may be brought by tlie heir, but not 
against the heir.- 


D. xliv. 7. 5, 0; D. ix. 3. 5. 13. 

The person injured might also, at his option, have an actio 
fnrti, or AquilitP^ as the case might be, against the actual 
wrong-doer. (D. xlvii. 5.) 


Tit. VI. DE ACTIONIBUS. 


Superest ut do actionibus lo- 
quamur. Actio autem nihil aliud 
est, qiiam jus pei-scquendi judicio 
quod sibi debetur. 


It now remains that we speah of 
actions. An action is nothing else 
than the right of suing before a 
judge for that which is due to us. 


D. xliv. 7. 51. 


A sketch has been given in the Introduction (secs. 90-111) of 
tbe Eoman System of Civil Process. In the time of Justinian 
tbe system of extraordinaria judicia (Introd. seo. 108) had 
long been established, and the preetorian system ol formula 
abolished. But it was under the system of formula that 
Homan law received its characteristic shape, u»'d the great 
jurists wrote. In this Title of the Institutes Justinian, bor- 
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rowing from writers who treated all actions with reference to 
the system of formul<e^ uses the language of the preetorian 
system. A knowledge, therefore, of the outlines of that system 
is indispensable for the comprehension of this Title. Tor an 
account of its main features the reader is referred to sections 
98 to 106 of the Introduction. 


1. All actions wl}atover, by wliich 
any matter whatever is subinitUvl to 
the decision of judges or of arbitra¬ 
tors may be divided into two classes : 
for actions are either real or personal. 
Either the plaintiff sues the defend¬ 
ant, because he is made answerable 
to liim by contract, or by a delict, in 
which ease tho plaintiff brings a 
sonal action, alleging that his adver¬ 
sary is bound to givo to, or to do 
something for him, or making some 
other similar allegation. Or else the 
plaintiff brings an action ag.unst a 
person not made answerable to bim 
by an^^ obligation, but wjth whom bo 
disputes the right to some corj)oreal 
thing, and for such cases real actions 
are given; as, for example, if a man 
is in i)ossession of land, which Titius 
maintains to be his property, while 
the possessor says that he himself is 
the proprietor, the action is real. 

Gai. iv. 1. 3; D. xliv. 7. 25. 

The first and most important division of actions is that into 
actions in rem and actions in personaniy by tho first of which 
we assert a right over a thing against all tho world, by the 
second we assert a right against a particular person. (See 
Tntrod. sec. 61.) And, accordingly, speaking technically, an 
action was called real when the formula in which it was con¬ 
ceived embodied a claim to a thing without saying from whom 
it was claimed, and personal, when the formula stated upon 
whom a claim was made. If Titius said that a piece of land 
belonged to him, there was no necessity that the name of the 
wrongful occupier should appear in the formula; at any rate 
not in the intentioy the part of the formula always considered 
characteristic of the actio. “ Hiparet Titii esse rem." This 
was all; the question to be decided was, does the thing belong 
to Titius ? It was only as a consequence of Titius’ proprietor¬ 
ship being established that the wrongful occupier, whose name 
might appear in the condemn atioy was condemned to lose the 
possession. But in nti action arising on a contract, the name 
of a person was necessarily introduced into the intentio. Titius 


1. Omnium actionum quibna inter 
aliquoa apud judices ai-bitrosve de 
qiiacumque re qua*ritur, siimina di- 
visio in duo genera deducitur: aut 
eniia in rern sunt, aut in personam. 
Namque agit unusquisque aut cUm 
eo qni ei ohligatus est vel ex con¬ 
tractu vel ex rnalcficio, quo easu pro- 
dita^. sunt uctioncs in personam, per 
quas intendit adversarium ei dare 
facere oportere, et aliis quibusdam 
modis; aut cum co agit qui nullo 
jure ei obligatus est, niovet tamen 
alicui de aliqua re cotjtroversiam, quo 
casu proditn? actiones in rem suut: 
veluti si rem corporalem possideat 
quis, quam Titius suam esse affir- 
met et possessor domiuum se esse 
dicat; nara si Titius suam esse in- 
tendat, in rein actio est. 
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could not merely say a tiling was owed to him ; he must add 
that it was owed by a particular person. There are, indeed, 
some cases, as, for instance, a deposit, in which the action may 
be equally well shaped with or without the insertion of the 
name of a particular person. There may either be a real action 
in which the plaintiff claims the thing,* or a personal one in 
which he says that the depositary ought to give it him. When¬ 
ever the action ^s made to res >n an obligation, it is personal, 
when on a right of proprietorship it is real. 

The words aliis quihmdam modia in the text refer to the 
intentio of the formula, which did not, in a personal action, 
always run either dare oportere, or /acere oportere, but in 
other ways, especially that of prmiare oportere. 

A real action was termed vindicatio or petitio. A personal 
action, when brought dare or facere^ received the name of 
coadictio. Ulpiah gives condictio as a generic name for all 
actions in personam. (D. xliv. 7. 25.) For an account of 
the different kinds of condictio, in a limited sense, see note on 
Bk. iii. Tit. 13. 3; and see also paragr. 15 of this Title. 

As preliminary to the divisions of actions given in this Title, 
it may bo useful to repeat that actions in personam, if based 
on a contract, and raising a question of law as well as of fact, 
may bo divided into (1) condiotious, given to enforce unilateral 
contracts, and being certi when the claim was certain, incerti 
when it was not; (2) preetorian actions, having special names, 
given principally to enforce bilateral contracts; and (3) actions 
in factum pr<tscripiis verbis, given to enforce contracts not 
falling under the four heads of contracts, and not having special 
names. (See Bk. iii. Tit. 13. 2.) All condictions were stricti 
juris, that is, the judge was bound by the strict rules of law, 
unless there was an exception appealing to equity introduced 
into the formulffi. All the prsetoriai actions given to enforce 
bilateral contracts, as well as certainly most, and probably all, 
other actions of exclusively preetorian origin, were hones fidci, 
i. e. the judge needed no exception to enable him to consider 
the equitable circumstances of the case. The intentio of every 
personal action, except a condictio certi, was incerta, i. e. it 
ran “ quicquidparet,'‘ not siparet. Personal actions brought 
on a delict were either in the form of the particular action given 
by the law which made the offence a delict, or were in factum 
jyreescriptis verbis. 

We have said, “ based on a contract, and raising a question 
of law, as well as of fact,” because there was an important kind 
of personal actions, those in factum concepim (to be carefully 
distinguished from those in factum preescriptis verbis), in 
which the magistrate merely directed the judge to ascertain 
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whether a particular statement was true, and if it was, to con¬ 
demn the defendant. There was, in such an action, no appli¬ 
cation of the rules of law to he made by the judge, as there 
was in those which ran .v/ paret oportere, and were in jus con- 
ceptoi, (See Introd. sec. 106, and note on paragr. ;^8.) 

2. ilCque si agat jus sihi osso funclo 2. So, too, if any one alleges that 
forte vel ajdibus utendi fruendi, vel he has a right to tho usufruct of hind, 
per fundiim vicini euudi agendi, vel or of a liouso, that he has aright 
ex fundo vicini aquam duceudi, in of going or driving liis cattle, or of 
rum actio est. Ejiisdem generis est conducting water, over the land of 
actio de jure prajdiorum urbanorum : his neighbour, the action is real; as 
veliiti, si agat jus sibi esse altius aides also are actions relating to pnedial 
suas tolleruli, prospiciendive, vel proji- servitudes, as when a man alleges a 
ciendi aliquid, vel immittendi in vicini right to raise his house, a idglit to an 
redes. Contra qiioque de usufructu et uninterrupted view, a right to make 
de servitulibus prn'diorumrusticorum, part of his house project, or of iu- 
item pra'dionim urbanorum, invicem sertiiig the brtims of his building 
quoque proditre sunt actiones, ut si into his neiglibour’s walls. There 
quis inlendat jus non esse udversurio are also actions relating to usufructs, 
utendi fruendi, cundi agendi, aquatnvo and the servitudes of country and 
ducendi, item iiliius tollendi, prospi- city estates, which are the reverse of 
ciendi, projiciendi, immittendi. Istai these; as when the complainant al- 
qiioque actiones in rem sunt, sed leges that his adversary is not en- 
uegativre. Quod genus actionis in titled to tho usufruct, or has not the 
controversiis reriiiri corporaliiim pro- right to gn, to drive, to conduct wa- 
ditum non est, nam in liis is agit qui ter, to raise his house, to have an 
non possidet; ei vero qui possulet, uninterrupted view, to throw out pro- 
non est actio prodita per qiiaiii iieget jectious, or to inseit his beams, 
rem actons lis&o. Sane uno casu, qui Those actions are equally real, but 
possidet uihilomimis acLoris paites are negative, and cannot therefore he 
obtiriet, sicut in latioribiis Jligesto- useil in disputes respecting things 
rum libris opportunius apparubit. corporeal, for in these disputes it is 

the' person out of poscssioii who 
brings tho action : for a possessor 
cannot bring an action to deny that 
tho tiling is the property of the 
plaintilT. There is, however, one 
case, in wliicli a possessor may act 
the part of plaintiff; which will he 
more fully seen if reference is made 
to the books of the Digest. 

Gai. iv. a ; D. viii. 5. 2; D. xxxix. 1. 15. 

Usufructs, uses, rural and urban servitudes, might be the 
objects of real actions. These actions were either confessoriatj 
or negativoi; in the former the plaintiff claimed to exercise a 
servitude over the immoveables of another, in the latter he 
maintained that a servitude which another attempted to exer¬ 
cise over an immoveable belonging to the plaintiff was not 
due. 

Both the actio confessoria and the actio negativa might be 
brought, whether the claimant was or was not in the quasi pos- 
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sessio of the servitude in question. If the actio copfessoria 
was brought by a person not in quasi-possession, the action 
falls very obviously under actions in rem. A claims a servi¬ 
tude over the land of B; the servitude is a res, and the action 
is as much one in rem as if the claim was for the land itself. 
But A might really be in quasi-possession of this servitude, 
and yet bring an actio confessoria to secure his possession, 
supposing it vfjpi'e threatened or made insecure, and such an 
action is a wide departure from an ordinary action in rem. 
If a claim of a servitude was resisted by an actio negativa 
brought by the owner of the immoveable over which it was 
claimed, then, supposing the owner was not in quasi-pos¬ 
session of the servitude, but the person was in quasi-possession 
of it who claimed the servitude, the actio negativa amounted, 
in fact, to an affirmative action in rem. B has e. res, viz. the 
servitude, which A says is part of his dominium, and has never 
been separated from it, and belongs to him, and A might very 
well bring an ordinary action in rem to recover it; but in the 
case of a servitude the action took a form which it could not 
take in the case of a claim to a res corjporalis. The claimant 
of a res corjwralis would gain nothing by having it declared 
that B was not the owner of tlie thing, for that would not show 
that he himself was; but if the owner of an immoveable had it 
declared that a servitude claimed did not exist, he had, as the 
result of the action, the immoveable freed from the servitude. 
If the person who brought the actio negativa was in quasi¬ 
possession of the servitude, or, rather, if ho was in possession 
of the immoveable, so that the servitude did not exist, but was 
only claimed by another, then this action was, like the actio 
confessoria, brought by the quasi-possessor only as a means of 
securing himself in the possession. And the reason why such 
actions were brought in the case of servitudes, and not of res 
corporalcs, was, that possession of the latter was sufficiently 
protected by the interdicts uti jwssidetis and utrubi, of which 
more will be said in the 15th Title. These interdicts were 
not granted to quasi-possessors, and though interdicts were, 
in process of time, given by the proetors to protect quasi-pos¬ 
session, yet these actions remained as a concurrent means of 
security. 

Sane uno casu. It is a subject of much dispute what is 
the one case in which the possessor could be plaintiff. Pro¬ 
bably the words are but a summary of what has gone before. 
“ There is, indeed, but one case of a person in possession be¬ 
ing plaintiff, that, namely, of the possessor of an incorporeal 
thing.” 
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3. Sed istffi ijuidem actiones qtia- 3. The actions just mentioned, and 

rum mentionem habuimus, et si qune tliose of a similar nature, are derived 

sunt similds, ex legitiinis et civilibus from particular laws and from the 

causis descendant. Alia) autcra sunt Jtfn civile; but there are others, 

quas praHor ex sua jurisdictione com- both real and personal, which the 

paratas habet tarn in rem quam in prtetor, by virtue of his jurisdiction, 

personam, quas et ipsas necessarium has introduced, and of which it is 

est exeraplis ostendere: ecce pie- necessary to give some examples: 

rumque ita permittitur in rem agere, thus the prietor often permits a real 

ut vel >’ 3 tor dicerct se quasi usu- action to be brought, by which the 

cepisse quod non usuceperit, vel ex plaintiff is allowed to allege, that he 

diverse possessorem diceret adverse- has acquired something by prescrip- 

rium suum non usucepisse quod tion, which he has not acquired; or 

usuceperit. by which, on the contrary, the pos¬ 

sessor alleges that his adversary has 
not acquired something by prescrip¬ 
tion, which, in reality, he has ac¬ 
quired. 

* D. xliv. 7. 25. 2. 

The second division of actions, given in this Title, is that of 
civil and praetorian. The two methods principally adopted by 
the preetor to give an action in cases not provided for by tlic 
civil law, were either to construct a formula on a fictitious hypo¬ 
thesis, or make the action one in factum conce 2 )ta. (See 
Introd. paragr. 106.) The three following paragraphs give' 
examples of fictitious actions in rem. 

Justinian notices five preetorian actions in rem, viz. tho 
actio Publiciana, the actio quasi Puhliciana, the actio 
Pauliana, the actio Berviana, and tho actio quasi Serviana, 
and gives as instances of the numerous praetorian actions in 
personam, the actions de pecunia constituta, de peculio, &c. 
(See paragr. 8, and foil.) 

4. Namque si cui ex justa causa 4. For instance, if anything is deli- 

res aliqua tradita fuerit, veluti ex vered for a just causo, as a purchase, 
eausa emptionis aut donationis aut gift, dowry, or legacy, to a person who 
dotis aut legatorum, necdum ejus rei has not yet become proprietor of the 
dominuB effectus est; si ejus rei pos- thing delivered, if he chances to lose 
sessionem casu amiserit, nullam habet the possession, he lias no direct action 
directam in rem actionem ad earn per- for its recovery; inasmuch as the 
sequendam, quippe ita proditoi sunt civil law only permits such actions to 
jure civili actiones ut quis dominium be brought by the proprietor. But, 
suum vindicet: sed quia sane durum as it was very hard that there should 
erat eo casu deficere actionem, in- be no action given in such a case, the 
venta est a pruetore actio in qua dicit prmtor has introduced one, in which 
is qni possessionem araisit, earn rem the person who has lost the posses- 
se usucepisse, et ita vindicat saum sion, alleges he has acquired tho 
esse. Qua) actio Publiciana appella- thing in question by prescription, 
tur, quoniam primum a Publicio prte- although he has not really so acquired 
tore in edicto proposita eat. it, and he thus claims it as his own. 

This action is called the actio Pitb- 
liclana, because it was first placed in 
the edict by the praetor Publicius. 
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Oai. iv. 30. 

When any one except the real owner of a thing (domtnus) 
delivered over a thing on a ground and in a mode which would 
have sufficed to have passed the property, if he had had it to 
pass, or if an owner of a thing transferred a thing by a mode 
insufficient to pass the dominiuml as if a res mancipi was 
delivered without mancipation, the person, in either of these 
cases, to whom the thing was delivered, being a hona Jide pos¬ 
sessor, could perfect his title to it by usucapion ; but if he lost 
the thing out of his possession after it was delivered to him, 
but before the time necessary to complete the usucapion had 
expired, the civil law gave him no remedy, for he was not the 
domipus, and none but a dominus could claim a thing by 

rindicatio." The actio Puhliciana was therefore given for 
his relief by the praetor Publicius, perhaps the Publicius men¬ 
tioned as praetor by Cicero. {Pro Cliient, 45.) In this action 
the plaintiff was allowed to state what was in fact not true, 
that the usucapion was complete, and thus to claim as if his 
ownership was absolute. If the thing had fallen into the hands 
of a person who himself claimed to be really the dominus, and 
to have a hona Jide ground of repelling the actio Puhlicianay 
it could be repelled by an exception termed the exceptio justi 
dominii. (D. vi. 2. 10.) 

If it had fallen into the hands of a person who did not claim 
to be the owner, but who had so acquired it as to be in a situa¬ 
tion to perfect his title by usucapion, i. e. who was also a 
hona Jide possessor, and the plaintiff brought an actio Puh¬ 
liciana for it before the time«of the usucapion had expired, the 
title of the actual holder of the thing was considered the 
better; for in pari causa melior est conditio possidentis. 
The formula of the action ran thus: Judex esto. Si quern 
hominem Aulus Agerius emit, quique ei traditus esset, anno 
possedisset, turn si euni hominem, de quo agitur, ejus ex jure 
Quiritium esse oporteretJ (Gat. iv. 36.) • 

The actio Puhliciana might also be useful to a person who 
was really the owner; for while the distinction between res 
mancipi and nec mancipi was retained, the owner of a thing 
requiring to be passed by mancipation might have himself 
received it by mancipation, but be unable to show that the 
person who transferred it to him was really the dominus, and 
had in his turn received it by mancipation. If ho lost the 
thing before he had perfected the title by usucapion, he could 
not bring a vhidicatio, but was obliged to have recourse to the 
actio Puhliciana ; and before the legislation of Justinian this 
action was especially useful to persons who had received a 
transfer of things which, like the provincial lands, could not be 
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made the subject of a perfect dominium^ and the title to which 
could not be perfected by usucapion (see Bk. ii. Tit. C); for 
they were allowed to bring this fictitious action if tliey were 
deprived of the possession, at any rate after the time entitling 
them to use xh'Q jpra'acrijptiu lon'gi temjmris had elapsed. (C. 
vii. 39. 8.) 


5. Tlursus ex diverso si qiiis, cum 
reipu'jlicie causa abesset vel in lios- 
tiiim potestate esset, rein ejus qiii in 
civitate esset nsuceiierit, permiuitur 
domino, si possessor rtipublicie causa 
abesse dcsierit< tunc intra annum 
rescissa usucapion e earn rem petere, 
id est,ita petero ut dicat possessorom 
usu non cepisse, fct ob id suam rem 
esse. Quod genus actionis qiiibus- 
dam et aliis simili teqiiitato niulns 
praetor accommodat, sicut ex latioro 
Uigestorum seu i'andectarum volu- 
mine intelligere licet. 


5. On the contrary, if any one, 
while abroad in the servic(3 of liis 
country, or a prisoner in the hands 
of tlie enemy, has acquired by usu¬ 
capion a thing which belongs to an¬ 
other person resident at liorne, then 
the proprietor is permitted within a 
year after the return of the po^essor, 
to bring on action by rescinding tlie 
nsneapion; that is, he may allege 
ili.at the possessor has not acquired 
by prescription, and that the tiling 
therefore is bis. Similar feelings of 
eciuily have led the imetor to grant 
this species of action in certain other 
cases, as may be learnt from the 
larger treatise of the Digest or Pan¬ 
dects. 


D. iv. C. 21; D. iv. 1. 1, 2; D. iv. C. 1. 1. 


This paragraph gives the converse case. Bcfoi'e, the usu¬ 
capion was not complete, and the action supplied what was 
wanting to it. Here the usucapion is complete, and the action 
takes away its effect. 

Such an action might be wfvpted in either of two cases. 
Either the proprietor of the thing might be absent, or deprived, 
on the legitimate ground, of the power of attending to his affairs; 
and during this time the usucapion might have been completed 
against him; or the possessor, the person in whose favour tho 
tiffie of usucapion was running, might have been absent, and 
the proprietor, not being able to sue him, might have been 
uname to stop the usucapion. In either of these cases this 
kind of actio Puhliciana, called rescissoriay because the usu¬ 
capion was rescinded, came to the aid of the proprietor. It is 
to be remarked that Justinian notices only the latter of the two 
cases, and yet he had provided a much more simple remedy in 
behalf of proprietors, who were allowed to interrupt the usu¬ 
capion of an absent possessor by a protestation made before a 
magistrate. (C. vii. 40. 2.) 

The actio Puhliciana rescissoria had to be brought w’ithin a 
year, commencing from the time when it first became possible 
to bring the action. Intra annumy quo primum de ea re 
experiundi potestas crit. (D. iv. 6. 1. J.) Tho year was a 
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utilU annus, and its length, therefore, varied in different cases, 
for which Justinian substituted the uniform term of four years. 

Qmhusdam et aliis. Such as the restitutio in integrum, by 
which tlie praetor protected a person under the age of twenty- 
five years. (See Bk. i. Tit. 23, pr.) 


0. Again, if a debtor deliver to a 
tliird person anything that is hia 
property, in order to defraud his 
creditors, who have seized on bis 
goods by order of the presses, the cre¬ 
ditors are permitted to rescind the 
delivery, and bring an action for the 
thing delivered; that is, they may 
allege that the thing was not deli¬ 
vered, and that it therefore continues 
to be a part of the debtor’s goods. 

D. xlii. 8. 1, pr. 1, 2. 

Thoopliiius tolls us that this action was called the actio 
PauHana. Tlie le.r JElia Sentia (see Bk. i. Tit. 7) had made 
on fraudlisemen ts in fraud of creditors void; but the law did 
not extend to alienations; and the prrotor, tliercfore, when the 
creditors had taken possession of the effects of the debtor, per¬ 
mitted them to reclaim anything whioh had been alienated ^’ter 
insolvency and with intent to defraud. 

Tliis ae/io PauHnna in rent ^ays Ortolan) is not spoken 
of elsewhere in the works of Eoman law which have come 
down to us. It must not be confounded with the actio 
Puuliana in personam, treated of in the Digest (xxii. 1. 38, 
pr. and 4'i, which was given, not only in case of alienation, but 
of every act whereby the debtor had diminished his assets, and 
the intentio of which was directed against the particular person 
who had profited by such an act, and not as that of the actio 
in rein, which forms the subject of this paragraph, against any 
one who happened to be the person detaining the thing claimedi 


0. Item, si quis in fraudem credi- 
toriim rem suara alicui tradidorit, 
bunis cjus a creditorihus ex senten- 
lia pripsidis posaessis, permittitur 
ipsis creditoribus resciasa Iraditione 
cam rem petcre, id est, dicero earn 
rem Iraditam non osae, et ob id in 
bonis debitoris mansisse. 


7. Item Serviana, et quasi Servi- 
ann, qmn etiam hypotheoaria voentur, 
ex ip-,iiis pra*toris jurisdictione sub- 
atantiam capiunt. Serviana autcra 
experilur qiiis de rebus coloiii, qiup 
I)ignoris jure pro mercedibus ftnidi 
ei tenentnr; quasi Serviana autem, 
qua creditores pignora hypothecasve 
persequuntur. Inter pignus autem 
et hypothccam, quantum ad actionem 
hypothecariara attinet, nihil interest; 
nam de qua re inter crediLorem et 
debitorem convonerit ut si pro deblto 
obligata, utraque Imc appellatione 
continetur, sed in aliis differentia est: 
nam pignoris appellatione earn pro- 


7. The nciiii Seriyiann, and the actio 
quasi-^erviima, also called hypotheca- 
ria, equally take their rise from the 
printer's jurisdiction. The actio Ser~ 
vinnu is brought to get possession 
of the effects of a faimer which are 
held as a pledge to secure the rent of 
the land. The actio qmsi-Serviana 
is that, by which creditors sue for 
things pledged or mortgaged to them; 
and, as regards this action, there is 
no difference between a pledge and a 
hypotheca ; for tho two terms are in¬ 
differently appled to anything which 
the debtor and cre liter agree shall 
be bound as security for the debt; 
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but in other points there is a distinc- 
tion between them. The term pledge 
is properly applied to a thing which 
has actually been delivered to a cre¬ 
ditor, especially if the thing be a 
moveable ; the term hypotheca means 
anything bound by simple agreement 
without delivery. 

D. XX. 2. 4; D. xx. 1. 17, 5. 1; D. xiii. 7, 1>. 2. 

We have already given a slight sketch of the jus jnffnoris, 
and the relative position of the creditor and debtor, at the end 
of the fifth Title of the Second Book. The interest of the 
creditor was not thought sufficient to support a vindicatio if 
he lost the thing pledged out of his possession, or wished to get 
the thing subjected to a hypotheca into his possession; but 
a preetorian action enabled him to effect this. The actio Ser- 
viana mentioned in this paragraph was given to enforce the 
claim of the landlord to the farming instruments, which, with¬ 
out any special agreement, were considered, in law, to be held 
as a pledge for the rent of the farm, and the actio quasi-Scr- 
viana was an extension of this, giving a means to every cre¬ 
ditor of enforcing his right to anything pledged or mortgaged. 

Maxime si inohilis sit. An immoveable might of course be 
given in pledge; but it would generally happen that things 
given in pledge were moveables. 

A thing subjected to successive hypothcca> belonged, as we 
have said in treating of the real right give^ by the jus piynoris 
(Bk. ii. Tit. 5), to the person in whose favour the first hypotheca 
was constituted. If, therefore, a creditor, whose hypotheca was 
subsequent, brought the actio quasi-Servian a against a creditor 
whose hypotheca was prior, he would be repelled by an excep¬ 
tion. (C. viii. 18. 0.) 


prie rem contineri dicimus, qua> simnl 
etiam traditur croditori, maxime si 
mobilis sit; at earn quw sine tradi- 
tione nuda conventione tenetur, pro- 
prie hypotheca) appellatioue contineri 
dicimus. 


8. In personam quoque actioncs ex 
sua jurisdiclione propositas Imbut 
prsetor, veluti de pecunia constituta, 
cui similis videbatur receptitia. • Sed 
ex nostra constitutione, cum et si 
quid plenius habebat, hoc in actio¬ 
nem pecuniae constituta) transfusum 
est, ea quasi supervacua jussa est 
cum sua auctoritate a nostris legibus 
recedcre. Item praetor proposuit de 
peculio servorum filiorumque fami- 
lias, et ex qua qua>ritur an actor Jura- 
vexit, et alias complures. 


8. There are also personal actions 
which the praitor has introduced in 
the exercise of his jurisdiction, as, 
for instance,, the action de j)ecunia 
coiifitituta, which that called recep. 
iitia much resembled. But the actio 
receptitia has been rendered super¬ 
fluous by all its advantages being 
transferred to the actio pecunia; con- 
stitut<B, and has, therefore, by one of 
our constitutions, lost its authority, 
and disappeared from our legislation. 
The preetor has likewise introduced 
an action concerning the peculium of 
slaves, and of Jiliifamiliarum, an 
action in which the question is tried, 
whether the plaintifl’ has made oath, 
and many others. 
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C. iv. 18. 2, pr. and 1. 

See notes to succeeding paragraphs. 

0. De constituta autem pecunia 9. The ac/io de constituta pecunia 
cum omnibus agitur qmcumque pro may be brought against any person 
se vel pro alio soluturos se constitue* who has engaged to pay money, either 
tint, nulla scilicet stipulatione inter- for himself or another, without having 
posita; nam alioquin si stipulanti made a stipulation; for, if he has 
promiserint, jure civili teuentur. promi.sed a stipulator, he is bound 

by the civil law. 

D. xiii. 5. 14. 3. 

The actio de constituta pecunia was an action by wliich the 
prajtor enforced a mere pact or agreement (not a stipulation, for 
then the action would have been ex stipulatu) by which a 
person promised again what he already owed, or promised what 
another owed, fixing the time for payment. This agreement 
{constitutum) did not operate as a novation, and was enforced 
as subsidiary to the main contract. The actio de constituta 
ptecunia could only be brought within a year, and only applied 
to things which could form tlie subject of a.^mutuum„ i. e. 
things qim fiumero, pondere, mcnsiirave constant. The 
pecunia was said to be constituta because it was agreed to be 
paid on a particular day. The actio receptitia was an action 
given against bankers {argentarii) who promised to satisfy the 
demands of a creditor of one of their customers. This creditor 
was sjiid, recipere diem, to have a day fixed by the banker for 
payment of his claim, and hence the action was eeWe^receptitia. 
The more promise of the banker was considered enough to ground 
an action on, an exception to the ordinary rules o# the civil 
law which must have grown out of the peculiar character of a 
banker’s business. What the civil law confined to bankers only 
the proetor extended to every one alike; and whenever any one, 
who o^od a debt to another or had funds of another in his 
hand, promised to pay the money owed by or deposited with 
him on a particular day, the prajtor gave the action de constituta 
pecutiia to enforce the fulfilment of the promise. 

Justinian abolished the actio receptitia, and invested the 
actio de cofistituta pecunia with privileges which had before 
belonged exclusively to the actio receqitiiia; for he made it 
perpetual, and he allowed it to be brought whatever was the 
nature of the thing promised. (C. iv. 18. 2.) 

10. Actionea aulem de peculio ideo 10. The prietor has introduced 
adversus patrem dominumve corapa- actions de peculio against fathers and 
ravit proetor, qua licet ox contractu masters, because, although they are 
fllionim servorumve ipso jure non not, according to the civil law, bound 
teneantur, sequum tamen est peculio by the contracts of ti eir cliildren and 
tenus, quod veluti patrimonium est slaves, yet they ought in equity to be 
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flliorum filiaruinquo, item servorum, bound to the extent of the pecuUum, 
condemnajfi eoa. wliich is a kind of patrimony of sons 

and daughters, and of slaves. 

D. XV, 1, 47. 0. 

The actions de pcculio, of which there were several, are 
treated of in paragr. 4 of next Title. 


n. Item si qnis, postnlante adver- 
sario, jtiraverit debcii sibi pecuniam 
quam peteret, neque ei solvatur, jus- 
tissime accomraodat ei talem actio¬ 
nem, per quam non illud qujeritur an 
ei pecunia debeatur, sed an juraverit. 


11. Also, if any one, when called 
upon by In's adversary, makes oath, 
that the debt which he sues for is due 
and unpaid, the prpotor most justly 
grants him an action, in wliich the 
inquiry is not whether the debt is due, 
but whether the oath has been made. 


D. xii. 2, .3. 5. 2. 

Either party might challenge the other to swear to the truth 
of his statement. This was done out of court, and if the party 
challenged took the oatli, his statement could no longer be 
impugned hy the person who liad challenged him. For in¬ 
stance, if the creditor, being cliallenged, swore that the debt 
was due, the debtor was obliged to pay. The only question, 
therefore, which could be subsequently referred to a court of 
justice was whether the oath had or had not been taken, inquiry 
into which circumstance was made under an actio in factum 
given hy the prajtor. 


12. I’oinales quoqne actiones bone 
multas ex sua jurisdictione introduxit; 
vclnti adversus euin qni quid exalbo 
ejus cornipi^ct, ot in earn qni patro- 
num vid parentem in jus vocasset, 
cum id non impetrasset; item ad¬ 
versus eum qui vi exemerit cum qui 
in jus vocaretnr, cqjusve dolo alius 
exemerit, et alias innumerabiles. 


12. The prirtor has also introduced 
many penal actions by virtue of his 
jurisdiction. As, for instance, against 
a person wlio has damaged any part 
of the pr.a'tor’s alhiim; against those 
who suniiiion before tlie prador their 
patron or father without previous 
permission from the propeB magis¬ 
trate; against those who cairy away 
by force anyone summoned to appear 
before the prmtor, or fraudulently in¬ 
duce a third person to carry him off; 
and very many other actions. 


Gat. iv. 40. 


The album was the tablet sn.spended in the forum, containing 
the ordinances of the prmtor. Any attempt to injure or deface 
it was punished by an action de alho corrupto. 

The descendant or freedman who summoned before a magis¬ 
trate {in jus) liis ascendant or patron without the permission 
of the prtEtor, was liable to an action termed de parente aut 
patrono in jus rocato. 

The actio de in jus vocato ri exempto was given against a 
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person who rescued with violence any one who, after disobeying 
a notice to appear in jure, was being forcibly conveyed before 
the magistrate. The penalty was a sum equivalent to that 
which the plaintiff w'ould have received from the action he had 
commenced against the person rescued, while this person rescued 
remained still liable to the action he had been summoned to 
answer. 


13. PriT'jndiciales nctioneg- in rem 
esse vidoiiLur; qunles sunt per quas 
qureritur an aliqiiis liber, an libcrLua 
sit, vel do partu agnosoendo. Ex 
qiiibus fore una ilia legitimam causam 
liabfit, per quam quH’vitiir an aliquis 
libor sit: cetera? ex ipsius prwtoris 
jurisdictionc substantiam capiunt. 


13. rrojudicial actions seem to be 
real actions; sucli are those by which 
it is inquired whether a man is bom 
free^ or has been made free; whether 
ho be a slave, or whether he is the 
offspring of his reputed father. But * 
of those, tliat alone by which it is 
inquired whether a man is free, be¬ 
longs to the civil law. The others 
spring from the pra?tor’s jurisdiction. 


(jai. iv, 44 ; C. viii. 47. 9. 


The object of a prcejudicialis actio was to ascertain a fact, 
the establishing of which was a necessary preliminary to further 
judicinl proceedings. (See Introd. paragr. 101.) Such actions 
differ from actions in rem, because in an actio prfejmliciaUs 
no one is oondemned, only tbo fact is ascertained; but they are 
said in the text to resemble actions in rem because they were 
not brouglit on any obligation, and because in the intentio, 
which indeed composed the whole formula in this case, no 
mention was made of any particular person. 

Questions of status, such ns those of-paternity, filiation, 
patronage, and the like, were most commonly the subjects of 
actiones prajudicialcs, but were by no means the only ones. 
We hear of others, such as quanta dos sit (Gai. iv. 44); an 
res de qua agitur major sit centum sestertiis ; an bona jure 
venierint. (D. xlii. 5. 30.) 

The liheralis causa, the suit which the status of a sup¬ 
posed slave was ascertained, was originally nothing else but a 
vindicatio. The person called the assertor libertatis claimed 
him, and the master of the slave defended his possession. If 
the decision was in favour of the assertor, it was still open to 
another person to attempt to prove that the subject of the suit 
was really a slave; if the decision was in favour of the master, 
another assertor could bring a fresh suit; but there could only 
bo three assertores in all. If the supposed slave was thrice 
adjudged a slave, his status could be no further questioned. 
Justinian entirely altered the action, by allowing the slave liim- 
self to claim bis liberty, and making the first decision final- 
(C. vii. 10.) 


W M 
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' It was Appius Claudius who inserted the law respecting the 
liberalis causa, which had existed previously, in the Twelve 
Tables. (D. i. 2. 2. 21.) 

14. Sic itaque discretis actionibus, 14. Actions being thus divided, it 
certiim est non posse actorem suam is certain that a plaintiff cannot sue 
rem ita ab nliqiio petero, si paret eum for his own property by sucli a for- 
dare oportere; ncc cnim quod actoris nnila as this, “ If it appear that the 
ost, id ei dari oportet, quia scilicet defendant ought to give.” For it is 
dori cuiquam id iutelligitur, quod ita not a duty to give the plaintiff that 
datur ut ejus fiat, neo res qure jam which is his own. To give a thing 
actoris est magis ejus fieri potest, is to transfer the property in it, and 
Plane odio furum, quo magis pluri- that which is already the property of 
bus actionibus teneantur, effectum the plaintiff cannot belong to him 
est ut, extra pcenam dupli aut quad- more than it does already. How- 
rnpli, rei recipiendre nomine fures ever, to show detestation for thieves, 
etiam hac actione teneantur si paret and to make them liable to a greater 
eos dare oportere, quamvis sit ad- number of actions, it has been de- 
versus eos etiam hive in rem actio terrained, that besides the penalty of 
per quam rem suam quia esse petit, double or quadruple the amount 

taken, they may, for the recovery of 
the thing taken, be subjected to the 
action, “ If it appear that they ought 
to give." Although the party in¬ 
jured may also bring the real action 
against them, by which the plaintiff 
demands the thing as proprietor. 

Gai. iv. 4. 

15. Appellamus antem in rem qui- 15. Peal actions arc called vindiea- 
dem actiones, vindicationes ; in per- lions; and personal actions, in which 
sonam vero actiones quihus dare it is maintained that something ought 
facere oportere intenditur, condic- to be done or given, are called con- 
tiones. Condiccre cnim est denun- dictions; for condicerc, in old lan- 
tiare, prisca lingua: nunc vero abu- guage, meant the same as denuuliare; 
sive dicimus, condictionera actionem and it is improperly that condiction 
in personam esse qua actor intendit is now used as the name of the per- 
dari sibi oportere; nulla enim hoc sonal action, by which the plaintiff 
tempore eo nomine denuntiatio fit. contends that something ought to be 

given to him, for there is no denun¬ 
tiatio now actually in use. 

Gai. iv. 5. 18. 

Gains says, “ actot' adversaria denuntiaiat, ut ad judicem 
capiendum die xrx. adesset" (iv. 18). Thus the proper 
meaning of condictio is the appointing of a day. 

IG. Sequens ilia divisio est, quod 10. Actions may bo next divided 
qnredam actiones rei persequendai into actions given to recover the 
gratia comparatffj sunt, quHidam poense thing, actions given to recover a 
persequenfliT!, qutvilam mixtro sunt. penalty, and mixed actions. 

Gai. iv. 6. 

We now come to the third division of actions, that, namely, 
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according to tho object for which tliey were brought; they were 
thus divided into three classes—those in which it was sought 
to get a thing, those in which it was sought to enforce a penalty, 
*and those in which both these objects were united. 


17. Rei persequendffi causa com- 
paratsu sunt omnes in rem actiones. 
Earum voro actionum quffi in per¬ 
sonam smit, ooj quidem qu® ex con¬ 
tractu nascuntur, fere omnes rei per- 
sequendse causa comparata) videntnr: 
veluti, quibus miituam pccuniam vel 
in stipiilatum dcductara petit actor, 
item commodati, deposit!, mandati, 
pro socio, ex empto vendito, locato 
conducto. Plane si deposit! agatur 
CO nomine quod tumultus, incendii, 
ruinffi, naiifragii causa depositum sit, 
in duplnm actionem prietor reddit, si 
modo cum ipso apud quem depositum 
sit, aut cum herede ejus ex dolo ip- 
sius agetur: quo casu mixto est actio. 


17. For the recovery of the thing 
are given all real actions; and of 
personal actions almost all those 
which arise from contract, as tho 
action for a sum lent or stipulated 
for, a commodatum, a deposit, a man¬ 
date, a partnership, a sale, or a lot¬ 
ting to hire. But when the action 
on a deposit is brought for a thing 
deposited by reason of a riot, a fire, 
the fall of a building, or a shipwreck, 
the prietor always gives the. action for 
the double of the value of the thing 
deposited, provided the suit be brought 
against tlie depositary himself, or 
against his heir, by reason of per¬ 
sonal fraud, in which case the action 
is mixed. 


Gai. iv. 7; D. xvi. 3. J. 1-4; D. xvi. 3. 18. 

The action against a depositary for fraud only was not 
dttplum, unless the depositor had been forced, by fire, ship¬ 
wreck, the fall of a building, or other sudden calamity, to make 
the deposit. If, without being so forced, he had selected the 
depositary, then the action was only for the single value. It 
was his own fault not to have chosen an honester man. (See 
Bk. iii. Tit. 13. 3.) 


18. Ex maleflciis vero proditse ac 
tiones alia^ tantum pocno) persequendte 
causa comparata; sunt, alio; tarn poensc 
quam rei persequenda', et ob id mixtre 
siint. Posnara tantum persequitur 
quis actione furti; sive enim mani¬ 
fest! agatur quadrupli, sive nec mani¬ 
fest! dupli, de sola poena agitur, nam 
ipsam rem propria actione persequi- 
tur quis, id est, suam esse petens, 
sive fur ipse earn rem possideat sive 
alius quilibet. Eo amplius, adversus 
furem etiam condictio est rei. 


18. Actions arising from a delict 
are either for the penalty only, or 
both for the thing and the penalty, 
which makes them mixed. But, in 
an action of theft, nothing more is 
sued for than the penalty; whether, as 
in manifest theft, the quadruple, or, in 
theft not manifest, the doubly, is sued 
for, the owner recovers the thing 
itself by a separate action, by claim¬ 
ing it as proprietor, whether it be in 
the possession of a thief or of any 
one else. He may also bring against 
tho thief a condiction for the thing. 


Gai. iv. 8. 3; D. xiii. 1. 7. 1. 

Persons who suffered from crimes had a private action against 
the wrong-doer for compensation, quite apart from, and inde¬ 
pendent of, the prosecution of the offender for hir outrage on 
the laws of society. There was, indeed, something more tlian 

mm2 
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nu exact compensation enforced by the private actions : for, by 
way of penalty, the defendant had often to pay two, three, of 
four times the araonnt of loss actually sustained; but still this 
penalty was given as a punislimcnt for the injury to the indivi-* 
dual, and not as a punishment for the infraction of public law. 

19. Vi autera bonoram raptorum 10. An action for gootls taken by 
actio mixta cst, quia in qaadruplum foicc, is a mixed action ; because the 
roi pcrsccutio continetur; pceiia au- tiling taken is included under tbo 
tern tripli cst. Sed ct legis Aquiliic quadruple value to bo I'ecovered by 
actio de damno injuri.'C mixta est, the action; and thus the penalty is 
non solum si adversus iniiciautem in but triple. The action introdiiced hy 
duplum agatur, sed interdura et si in the lex Aijnilhi, for wrongful damage, 
simplum quisque agit: veluti si quis is also a mixed action; not only when 
hominem claudum aut luscum occi- brought for double value against a 
derit, qui in eo anno integer et magni man denying the fact, but sometimes, 
pretii fuerit; tanti enini daninatur, w'hen the action is only for the single 
quanti is homo in eo anno plurimi value; for instance, according to tlie 
fuerit, secundum jam traditam divi- distinction previously laid down, when 
sioiicm. Item mixta est actio contra a man has killed a slave, who at the 
oos qui rclicta sacrosanctis ecclcsiis time of his death was lame, or wanted 
vel aliis venerahilihus locis legati vel an eye, but within the year, i)revious 
fideicommissi nomine, daro distulc- to his decease, Avas free from any 
rint, usque adeo ut etiam in judicium defect, and of great value. The action 
vocarentur : tunc onim et ipsam rem is also mixed Avhich is brought against 
vel pccuniara qiue reheta est, dare those who have delayed the payment 
compelluntur, ct aliud tantum pro of a legacy, or Jitlcicommissum, left to 
pcena, et ideo in duplum ejus fit con- our holy churches, or any other sacred 
dernnutio. place, until at last they have been 

summoned before a magistrate; for 
then they arc compelled to give the 
thing, or to pay the money left by the 
deceased, and in addition an equiva¬ 
lent thing or an equal sura besides, by 
way of penalty; and thus they are 
condemned in a double amount. 

C. ix. .39. 1.; D. ix. 2. 23. 3-0 ; C. i. 3. 40, pr. and 7. 

Interduni si in simplum. An action could be brought in 
simplum under the lex Aquilia, if tlio object of tho action was 
not to determine whether tho defendant had done the injury, 
hut to fix tlio sum whicli would be the proper compensation for 
it. It could not bo brought in simplum to determine tho fact 
of the defendant having done the injury : for if ho denied it, the 
action was in duplum ; if ho confessed it, there was no need 
of an action to prove what he confessed. 

Sacrosanctis ecclesiis. The punishment had formerly been 
enforced in the case of all legacies in which a certain sum 
bad been given per damnationem. (See I3k. iii. Tit. 27. 7.) 

Dare distulcrint. Formerly the punishment had only been 
indicted in case of an absolute refusal of the legacy; (C. i. 3. 
46. 7.) 
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20. QuaBdara actiones niixtam cau- 
sam obtinere vidontur, tarn in rem 
qnam in personam: qualis est fami- 
liflB erciscundtxi actio, qu® ‘competit 
colieredibus de dividenda Iiereditate; 
item communi dividundo, qua? inter 
eos redditur inter quos aliquid com¬ 
mune est, ut id dividatur; item flnium 
regundorum, qiite inter eos agitur 
qui confines agros habent. In qui- 
bus tribus judiciis permittitur judici, 
rem alicui ex Utigatoribus ex bono 
et inquo ndjudicare, et si unius pars 
prmgravare videbitiir, eum inviconi 
certa pecunia alteri condemnai'o. 


20. Some actions are also mixed, 
as 'being both real and personal; ds, 
for in.stance, the action Jamilue ercis- 
cmidip, brought between co-heirs for 
the partition of the inheritance; the 
action de communi dividundo, between 
partners for the division of things 
held in common; also, the action 
Jinium regundorum, between owners 
of contiguous estates. And, in these 
three actions, the judge, following tho 
rules of equity, may give any par¬ 
ticular thing to any of the parties 
to the suit., and then condemn him, 
if he seems to have an undue ad¬ 
vantage, to pay tho other a certain 
sum of money. 


D. X. 1. 2. 1 ; 1). X. 1. 3 ; D. x. 2. 55. 


These actions, tliough entirely personal, as being founded on 
obligations and brought against particular persons, are here said 
to seem in one aspect like real actions, because they involved 
not only a condemnatio, but an adjiidicatio, A particular 
thing was adjudged and given over to the phiiiitilF. Even here, 
however, the analogy to real actions was riot very complete, as 
real iictions were always brought for some definite thing, ascer¬ 
tainable before the action was brought; but in the actions men¬ 
tioned in tho text, tho thing to be adjudged was only ascertained 
by the action. 

As to the formula in these actions, see IntrocT. sec. 103, In 
these actions no distinction can properly be made of plaintiff and 
defendant. Ulpian says, sunt actiones, in quihtis 

It ter que actor est" (] 3 . xliv. 7. 37. 1.) The judge discharged 
tho function assigned him equally for the benefit of all persons" 
interested fn the subject-matter of tho action. 


21. Omnos anti'iu actiones vol in 
sinipluiii coticc])ta^ sunt, vel in du- 
pluni, vel in triplum, vel in quadru- 
plum; ul terius autem nulla actio ex- 
tenditur. 


21. All actions are for the single, 
double, triple, or quadruple value; 
beyond \hat no action extends. 


D. ii. 8. 3. 

Wo have now the fourth division of actions, that, namely, 
according to the amount of tho condemnation. 

In actions which were in duplum, in triplum, or in quad- 
ruj)lum coneepta:, the intentio only contained an estimate of 
tho single value, tho amount of actual loss, and then in thecow- 
demnatio this was doubled, tripled, or quadruplc<l, as the case 
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might be; the word conceptm^ therefore, which properly refers 
to the intentio, is not very strictly used. 


32. In siinplum agilur: veluti cx 
Btipnlatione, ex mutui datioue, ex 
enipto vendito, locate conducto, man- 
dato, et denique ex aliis compliuibus 
caasis. 


22. The single thing itself, or its 
simple value, is sued for; as, for ex¬ 
ample, in case of a stipulation, a loan, 
a mandate, a sale, a letting to hire, 
and in numberless other cases. 


If a person stipulated that in a certain case his debtor 
should give him double or triple of the value of the sum 
owed, the action brought to enforte the stipulation would 
still bo in siniplum concepta. It would be the agreement, 
and not the action, which would double or triple th? sum to 
be paid. 


22. In duplum agimus; veluti furti 
nec manifesti, darani injurire ex lege 
Aquilia, depositi ex quibusdam casi- 
bus; item servi corrupti, quaj com- 
petit in eum cujus hortatu consiliove 
servus alienus fugerit, aut con turn ax 
adversus dominum factus est, aut 
luxuriose vivere coeperit, aut denique 
quoiibet modo deterior factus sit. In 
qua action c etiam eorum rerum quas 
fugiendo servus abstulit, (cstimatio 
deducitur. Item ex legato quod vene- 
rabilibus locis relictum est, secimdum 
ea quee supra diximus. 


23. The double value is sued for; 
as, for example, in an action of theft 
not manifest, of wrongful injury by 
the lex Aqvilia^ and, in certain cases, 
in an action of deposit. Also in an 
action on account of the corruption 
of a slave brought against him by 
whose advice or instigation the slave 
has fled from his master, has grown 
disobedient towards him, become dis¬ 
solute in his habits, or been made 
in any manner worse; and, in this 
action, an estimate is also to be 
made of whatever things the slave 
has stolen from his master before 
his flight. An action also for the de¬ 
tention of a legacy, left to a sacred 
place, is brought for double value, as 
wn have before remarked. 


Gai. iii. 190; Gai. iv. 9. 171; D. xvi. 3. 1. J ; J). xi. 3. 1; C. i. 3. 46. 7. 

Depositi ex quibusdam casibus^ i. e. when made- under the 
pressure of a sudden calamity. See note on paragr. 17. 


24. Tripli vero, cum quidam ma- 
jorem verse sestimationis quantitatem 
in libello conventionis inseruit ut ex 
hao causa viatores, id est executores 
litium, ampliorem summam sportu- 
larum nomine exegerint: tunc enim 
id quod propter eorum causam dam¬ 
num pas.su3 fuerit reus, in triplum 
ab actore consequetur, ut in hoc tri¬ 
ple et simplum in quo damnum pas- 
sus est, connumeretiu'. Quod nostra 
constitutio induxit, qute in nostro 
Codice fulget, ex qua dubio procul 
.est ex lege condictitiam emanare. 


24, The triple value is sued for 
when any person inserts a greater 
sum than is due to him, in his state¬ 
ment of demand, so that the viatores^ 
that is, the officers of suits, exact a 
larger sum as their fee. In this case 
the defendant may obtain the triple 
value of the loss he has sustained 
by giving the fee from the plaintiff, 
but the amount actually expended in 
the fee is included in the triple value. 
Thus, a constitution inserted in our 
code has established, on which con¬ 
stitution, without doubt, a legal con- 
diction may be grounded. 
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C. iii. 10. 2. 2. 

In the old law there had been other actions in triplnm, as 
thoaej^urti concejjii and /urii ohlati. (Gai. iii. 191; see Tit. 
1. 4, of this Book.) The action, of which Justinian speaks in 
this paragraph, had been substituted by him for the penalty of 
entirely losing all right of action, to which a plaintiff who sued 
for more than was due to him had been liable. 

The libellus conventionis in the system of civil process ob¬ 
taining in the Lower Empire, was the notification of an action 
and its grounds delivered by a bailiff 'of the court {executor) 
to a defendant, who, on the receipt of it, had to give security 
for his appearance before the judex. It thus, in the extraordi- 
naria judicia, replaced the old vocatio in jus. 


25. Quadrupli, veluti furti mani- 
festi: item de eo quod metiis causa 
factum sit, deque ea pecunia quae in 
hoc data sit, ut is cui datur calumniee 
causa negotium alicui faceret, vel non 
faceret. Item ex lege condictitia a 
nostra constitutione oritur, in quad- 
ruplum coiidemnationem imponens 
iis executoribus litium, qid conti’a 
constitutionis normam a reis quid- 
quam exegerint. 


25. The quadruple value is sued 
for; as, for example, in an action for 
manifest theft, in an action quod 
metus causa, and an action relating 
to money given to any one to set on 
foot or to desist from a vexatious 
suit. The legal condiction is also 
for the quadruple value, which is es- 
tablished in our constitution against 
those officers of suits, who demand 
anything from the defendant, con¬ 
trary to the regulations of the con¬ 
stitution. 


Gai. iii. 189; D. iv. 2. 14. 1; D. iii. 6. 1; C. iii. 2. 4. 


20. Sed furti quidem neo manifesti 
actio, et servi corrupt!, a ceteris de 
quibus simul locuti sumus eo diffe- 
runt, quod ha) actiones omnimodo 
dupli sunt; at illu), id est, damni in- 
juriie ex lege Aquilia et interdum 
deposit! inficiatione duplicantur, in 
confitentem autem in simplum dan- 
tur. Sed ilia quee de iis competit 
quie relicta vencrabilibus locis sunt, 
non solum inficiatione duplicatur, sed 
etiam si distulerit relicti solutionem 
usquequo jussu magistratuum nos- 
trorum conveniatur; in confitentem 
vero, et antequam jussu magistra¬ 
tuum conveniatur solventom, sim¬ 
plum redditur. 


26. But an action of theft not 
manifest, and dn action on account 
of a slave corrupted, differ from the 
others, which we have placed imder 
the same head, in that they are al¬ 
ways brought for double the value; 
but the others, that is, the action 
given by the lex Aquilia for a wrong¬ 
ful injury, and sometimes the action 
of deposit, are broug^ht for the double 
value in case of denial; but if the de¬ 
fendant confesses, the single value 
only can be recovered. In actions 
brought for things given to sacred, 
places, double is recovered, not only 
on the denial of the defendant, but 
also on payment being delayed until 
a magistrate orders an action to be 
brought; but it is the single value 
only that can be recovered, if the 
debt be acknowledged and paid be¬ 
fore such an order is given. 


Gai. iv. 9.171.173; C. i. 3. 46. 7. 
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27. Item actio do eo quod metus 27. Tlie action quod metns cnitsa 

causa factum sit, a ceteris de quibus differs also from the other actions 
simul locuti sumus eo differt, quod included under the same head, be- 
ejus natura tacile continetiir, ut qui cause it is tacitly implied in the nature 
judicis jussu ipsam rem actori rosti- of this action, that a defendant, who, 
tuat, absolvatur. Quod in ceteris in obedience to the command of the 
casibus non ita est sed omnimodo judge, restores the things taken, ought 
quisque in quadruplum condemns- to be acquitted j in all the other ac¬ 
tor ; quod cst et in furti manifest! tions, on the contrary, the defendant 
actione. must always be condemned to pay the 

fourfold value, as, for instance, in Uie 
• action of manifest theft. 

I), iv. 2. 14. 1. 4. 

The actio quod metus causa vias given to a person who had, 
while under constraint from the fear of actual or threatened 
violence, alienated anything, created real rights, or entered into 
an obligation. The action was, as the text informs us, arbi- 
traria. (See Introd. sec. lOG.) 

28. Aclionum autem quredam home 28. .4 gain, some actions are bona 

fideisunt, queedam stricti juris. Bonce ftdei, some are strirti juris. Of those 
fidei Bunt hai: ox erapto vendito, bona fulci there are the following:— 
locato, conduoto, negotiorum gesto- the actions empti and venditi, locati 
rum, mandati, deposin’, pro socio, and conducli, negotiorum gesiorum; 
tutelcc, commodati, pigueratitia, fami- those brought on a mandate, deposit, 
lice erciscundae, oomrauni dividundo, partnership, tutelago, loan, or pledge; 
prescriptis verbis quie de lestimato tlio action familice erciscundie; that 
proponitur, et ea quie ex permutations communidividundo; the action prescrip- 
competit, ethereditatis petitio. Quam- Us verbis, arising from a commission to 
vis enim usque ad hue incertum erat, sell at a fixed price, or an exchange; 
sivo inter honre fidei judicia connu- and the demand of an inlieritaiico. 
mcranda sit hereditatis petitio, sivo i’or, although it was, till recently, 
non, nostra tamen constitutio aporte doubtful whether this last action 
earn esse houcc fidei disposuit. should be included among those bonm 

^Jidei, our constitution has cleaily de¬ 
cided that it is to ho included among 
them. 

Gai. iv. 62 ; C. iii. 31. 12. 3. 

We here enter on the fiftli division of actions, that, namely, 
according to the powers given to the judge, and according to 
which they are divide4‘iiito actiones bona: Jidei, actiones stricti 
juris, and actiones arbitraria:. 

In actions honm Jidei, the words ex bona Jide were permitted 
to he added to the formula, so that the intentio ran, quicquid 
dare, or faccre, or prwstare oportet ex bona Jide. The actions 
in which this was permitted were all praetorian. Justinian here 
gives a list of them; and probably, though not quite certainly, 
the list is meant to be a complete one. The principal effects of 
this addition to thg formula wore ;—(1.) That all circumstances 
tending to show dolus malus were taken into consideration, with¬ 
out an exception doli mali being inserted. (D. xxx. 84. 5.) 



LIB. IV. TIT. VI. 


537 


(2.) Every assistance which the consideration of customs and 
comiTion use could give to the determination of the particular 
question was permitted to affect the decision of the judge. 
(D. xxi. 1. 31. 20.) (3.) The judge would notice any counter 

claims which the defendant might have arising out of the same 
set of circumstances which gave rise to the action of the plaintiff. 
(Gai. iv. 03.) (4.) And, lastly, interest was due on the thing 

withhold from the time it ought to have been given. (D. xxii. 
1.32.2.) 

In the actions stricti juris^ the judge was obliged to adhere 
strictly to the principles of the civil law. Dolus malusy or 
counter claims, could not bo taken into consideration unless 
exceptions were inserted bringing them before the notice of tho 
judge. And interest could not generally be claimed from before 
the time of tho litis contestation except by special stipulation. 
(D. xii. 1. 31.) It was the actions derived from the jus civile 
that were stricti juris. That a real action should, as in the 
case of the ju'titio hereditatis, be bonte Jidei, W'as quite an 
exception. 

The nature oiactiones arhrtrariui will appear from paragr. 31. 

An action priescrijttis verbis, otherwise in factum pra:- 
scriptis verbis, or in factum, was, as we have elsewhere said, 
an action in which at the head of the formula were placed words 
stating the facts giving rise to a contract which did not come 
under any of the bends of contracts bearing a particular name. 
In the contract permntatio, each party made a contract re, i. e. 
by depositing the thing bartered with the other, but the thing 
given was not given as a mutuum, a commodatnm, a depositum, 
or a piynus, and, therefore, tho circumstances had to be stated 
specially. The action de eestimato was given when a thing was 
entrusted to another to sell for a certain sum; the agent being 
permitted to retain all he received above that given, and to give 
back the thing if he could not obtain the price fixed. This was 
not i)rccisoly a locatio, a societas, or a mandatum, and, there¬ 
fore, the action was given in the form of one prcescriptis verbis. 
(See Bk. iii. Tit. 13. 2.») 

It may be useful to take this opportunity of again referring 
to a division of actions alluded to in the note to Bk. iii. Tit. 
13. 2, but not treated of in this Title because belonging entirely 
to the system of formula-, viz. that according as they were in 
jus coucepttc or in factum conceptoi. In some actions tho 
preetor did not raise a question of law as he did when ho 
adopted the usual form si paret ojwrtere, but be merely directed 
the judge to ascertain a definite fact, and then instructed him 
if he found tho fact to be in a particular way to condemn the 
defendant. Such an action was said to be tn factum con- 
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cepta, while one in which the judge was guided in his decision 
by the rules of law was in jus concepta. 


29. Fuerat antea et rei uxoria; actio 
una ex bonoc fidei judiciis. Sed cum 
pleniorem esse ex stipulatu actionem 
invenientes, omne jus quod res uxoria 
ante habebat, cum multis divisionibua 
in actionem ex stipulatu qute de do> 
tibus exigendis proponitur, transtu- 
limus: merito rei uxori^e actiono 
sublata, ex stipulatu qua; pro ca in- 
troducta est, naturam bonne fidei 
judicii tantum in oxactione dotis me¬ 
ruit, lit bonio fidei sit; sed et taciturn 
ei dedimus hypothecam. Prneferri 
autem aliis credituribus in hypotbecis 
tunc ceuBuimus, cum ipsa mulicr de 
dote sua expcrialur, cujus solius pro- 
videntia hoc induximus. 


29. Formerly, the action rei uxoria; 
was included among the actions bona: 
fidei; but finding the action ex stipu¬ 
latu to be more advantageous, we have, 
while establishing many distincUons, 
transferred to the action ex stipulatu, 
when given for the recovery of mar¬ 
riage portions, all the effects before 
attaching to the action rei uxoria; the 
actio rei uxoria being then reason¬ 
ably done away w'ith, the action ex 
stipulatu, by which it is replaced, 
naturally assumed the character of 
an action boTta fidei, but assumed it 
only when brought for the recovery 
of a marriage portion. We have also 
given the wife an implied mortgage, 
but when we prefer her to mortgagees, 
we do so only whenever she herself 
sues for her marriage portion. For 
it is to her personally that we grant 
the privilege. 


D. iv. 5. 8; C. v. 13; C. viii. 18. 12. 1. 


In order to enforce the restitution of a marriage portion, the 
actio rei uxorias was given; but sometimes the wife or other 
person entitled, not content with the remedy, stipulated with 
the husband for the restitution, and thus secured the power of 
bringing an action ex stipulatu. 

In the actio rei uxorite, which was an action bonm Jidei, the 
husband could, for diJfferent reasons, make certain deductions 
in hfs restitution of the dos. He had three years in which to 
make restitution of all things, ques numero, pondere, mensurave 
constant, and he could oppose to the action the hcnejicium 
competentix, that is, he was only condemned to pay quantum 
facere potest. The wife could not transmit the action to her 
heirs, and if her husband were deceased, and she had benefited 
by his testament, she could not both aocept the gift under the 
testament, and also ask for the restitution of her portion, but 
was obliged to abandon either the one advantage or the other. 
(Ulp. Meg. 6.) 

None of these drawbacks attended the action ex stipulatu. 
There could be no deductions, no delay in payment, no regard 
to the husband's power to pay. The action passed to the heirs 
of the wife, and she could take, in addition, anything given her 
by her husband’s testament. 

Justinian united the two actions into one. However the dos 
might have been giyen, and whether there had really been any 
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stipulation to restore it, a tacit a stipulatio was, in every case, 
to be supposed. The actio ret uxoriee was to bo abolished, 
and all actions for the restitution of a marriage portion to be 
brought ex stijpulatu. But then, this action was treated as one 
home Jidei, and produced most of the advantages which the 
husband had enjoyed under the actio rei itxorim. He bad a 
year in which to restore all moveables, and he could claim the 
henejicium competentm. (See paragr. 37.) Lastly, in order 
to make the position of the wife more secure, Justinian gave 
her an implied mortgage on the eflPects of her husband, taking 
priority over all other incumbrances—a privilege, however, 
personal to herself. (C. iv. 13.) 


•30. In bonce fidci autem judiciia 
libera potestas perraitti videtnr judici 
ex bono et cequo mstimandi, quantum 
actori restitui debeat: in quo et illud 
continetur, ut si quid invicem proes- 
tarc actorem oporteat, eo compensato 
in reliquum is cum quo actura est, 
debeat condemnari. Sed et in strictis 
judiciis ex rescripto divi Marci, oppo- 
sita doli mali exceptione compensatio 
inducebatur. Sed nostra constitutio 
eas compensationes qua? jure aperto 
nituntur, latius introduxit, ut aclionea 
ipso jure minuant, sive in rein give 
in personam, sive alias, quascumque: 
exccpta sola deposit! actione, cui 
aliquid compensationis jiomine opponi 
satis impium esse ercdidimus, ne sub 
prietextu compensationis depositanim 
rcrum quis exactione defraudetur. 


Gai. iv. Cl; C. iv. 31. 14, 

The subject of compensatio 
under paragr. 39. 

31. PrcBterea quasdam actiones 
orbitrarias, id est, ex ai’bitrio judicis 
pendentes, appellamus: in quibus, 
nisi arbitrio judicis is cum quo agitur 
actori satisfaciat, veluti rem restituat, 
vel exbibeat, vel solvat, vel ex noxali 
causa servum dedat, condemnari de- 
beat. S^d istffi actiones tarn in rem 
quam in personam inveniuntur: fia 


30. In all actions hona Jidei full 
’ power is given to the judge to deter¬ 
mine, according to tbe rules of equity, 
bow much ought to be restored to 
the plaintiff; whence it follows that 
when tbe plaintiff also is found to be 
indebted to the defendant, the debtor 
ought to be allowed to set off tbe sum 
due to him, and to be condemned 
only to pay tbe difference. Even in 
actions strlcti juris, a rescript of tlie 
Emperor Marcus permitted a set-off 
to be claimed, by opposing the ex¬ 
ception of fraud; but our constitu¬ 
tion, when the debt due to the de¬ 
fendant is evident, has given a greater 
latitude to claims of set-off; for now 
actions, real or personal, or of what¬ 
ever kind, are ipso jure reduced by the 
claim, with the exception only of the 
action of deposit, against which wo 
have not judged it proper to permit 
any claim of set-off to be made, lest 
under this pretence any one should 
be fraudulently prevented from reco¬ 
vering the thing deposited. 

pr. and 1 ^ C. iv. 34.11. 

will be treated of more fully 

31. Some actions, again, are called 
arbitrary, as depending upon tbe arbi- 
trium of the judge. In these, if the 
defendant do not, on the order of tbe 
judge, give the satisfaction awarded 
by the judge, and either restore, ex¬ 
hibit, or pay the thing, or give up a 
slave that has committed an injury, 
he ought to be condemned. Of these 
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rcm, velnti Publiciana, Scrvinna de arbitrary actions somo arc real and 
rebus coloni, quasi Serviana quoa some personal; real, as the actions 
etiam hypothecaria vocatur; in per- l^ubliciniia, Serviuni, and quasi Sir- 
sonam, veluli quibus de eo agitur viana, also called hypothecaria; por- 
quod uut metus causa aut dolo inalo soual, as those, by which a suit is 
factum est, item cum id quod certo commenced on account of something 
loco promissum est petitur; ad oxhi- done through fear or fraud, and that 
bendum quoquo actio ex arbitrio ju- for which something was promised to 
dicis pendet. In his enim actionibus be paid at a particular place; the 
et ceteris similihus permittitur judici action ad exhihendum also depends on 
ex bono et eequo, secundum cujusque the arhitrium of the judge: in those 
rci de qua actum est naturam, aisti- actions, and others of a like nature, 
mare quemadmodum actori satisfleri the judge may determine, according 
oporteat. to the principles of equity and the 

circumstances of tlie particular case, 
the satisfaction which the idaintiff 
. ought to receive. 

D. vi. 1. 08; D. iv. 2. U. 4; D. xiii. 4. 4. 1; D. x. 4. 3. 9; D. xx. 1. 10. 3; 

D. iv. 3. 18. 

In the actiones arhitrarite the ji\^ge was instructed only to 
condemn the defendant in a sum of money, if he did not satisfy 
the demands of the plaintiff, supposing that demand was well- 
founded. When, therefore, the judge had ascertained the 
validity of the plaintiff’s claim, he issued an order {arhitrium) 
to the defendant, and at the same time, condemned him to pay, 
in case of bis refusal, a sum proportionate to the value of what 
was claimed, quanti ea res erit. But tjiough the option 
seemed thus to be given the defendant of complying with 
the arhitrium, or paying the amount of the coudemnatio, it 
appears that the prajtor used the manus militaris, the strong 
arm of the law, to enforce compliance with- the arhitrium. 
But this, perhaps, was not always the case, and it might happen 
that, instead, the amount of the coudemnatio was exacted. 
This had, therefore, to be reduced from the vague term quanti 
ea res erit, to a particular sum, fixed, if there was any appear¬ 
ance of fraud on the part- of the defendant, by the plaintiff 
liimself, who stated bn his oath (D. xii. 3. 6) the amount ho 
considered fairly due to him as compensation; otherwise the 
judex fixed the amount according to the circumstances of tlio 
case. 

Actions in rem were enforced by being made arhitraries, and 
all actions rm were so enforced. (See Tit. 17. 2.) In real 
actions the satisfaction ordered by the judge was to restore the 
thing, except that in the actio Serviana and quasi-Serviana 
the defendant was permitted either to give up the thin'g pledged, 
or to poy the debt. (T). xx, 1.16.3.) When the thing claimed 
was restored, the condemnatio might still be made available for 
^Qfructus. Among personal actions, those quod metus causa, 
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de dolo maloy and ad exhihendum were arbitrarily because 
tliey were brouglit virtually to have somethiiig restored or 
exhibited. The action de eo quod certo loco promissum est 
was made arbitrariay for the peculiar reason mentioned below. 

With respect to the actio quod metus cauaay see paragr. 26 
and 27. The actio de dolo malo was given to avoid the con¬ 
sequences of a dolus malusy but only when there was no other 
means of avoiding them (D. iv. B. 1. 2); it was in simplum; 
it subjected the defendant, if condemned, to infamy, and had to 
be brouglit within a year. (D. iv. 3. 29.) 

Cum id quod certo loco promissum est petitur. When a 
coniraet was made in which it was agreed that payment should 
bo made at a particular place, the creditor could not demand 
payment anywhere else. If he did, he asked for more than was 
his due, and was subject to the consequences of a pluris-petitio. 
(See paragr. 33.) • Supposing, indeed, the action brought on 
the obligation was one bonm Jidei, or had an intentio incerta, 
as being for an undetermined object, then, as the judge would 
take into account all the circumstances of the case, and allow 
the defendant the benefit of whatever dilferenco being sued in a 
wrong place could be supposed to make to him, the consequence 
of this pluris-petitio would be immaterial. But if the action 
was one siricti Juris, the plaintiff would fail altogether in his 
action. But it might happen that th5 debtor absented himself 
from the place where payment was to be made, and then the 
creditor would not be able to sue him there. And, again, it 
might be, in some cases, to the mutual advantage of both 
parties that, if all just allowance were made for any incon¬ 
venience either might sustain, the demand should be made at a 
different place from that agreed on. The prsetor provided for 
these two cases by altering the condictio certa which would be 
brought on the obligation in two points; first, he made the 
action arbitrary, so that before sentence was given there was an 
opening for the defendant to pay a sum in satisfaction of the 
plaintiff’s claim; and secondly, though the intentio was left 
certain, the condamnatio was made to be for quanti ea res erity 
so that the real amount which the defendant would have to pay, 
would bo that which the judge, on an equitable consideration 
of the whole circumstances, fixed on as reasonable. 

32. Curare nutem debet judex ut 32. A judge ought, as much as 
oninimodo, quantum possibilo ei sit, possible, to take care that his sen- 
cerUe pccunioe vel rei sententiam tence awards a thing or sum certain, 
ferat, .etiam si de incerta quantitate even tliough the demand on whicii 
apud eum actum est. he pronounces may have been for an 

uncertain quantity. 
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Gai. iv. 48. 69; C. vii. 4. 17. 

Cert<B pecunia vel rei. It was only under the system of 
judicia extraordinaria that the condemnatio might be not 
only for a certain sum of money, but also for any other definite 
thing, that thus the object of the demand might be directly ob¬ 
tained. 

The condemnatio was always certain, even if the action was 
brought for a sum or thing uncertain; the nature of the action 
might, indeed, be such as to give the defendant the choice of 
two alternatives, and then the condemnatio would, of course, 
correspond; but even then the condemnation cannot properly 
be said to have been uncertain, as it compelled the defendant to 
choose between two definite things. 


83. Si quis agens in intentlone 
sua plus complexns fuerit quam ad 
earn pertineret, causa cadebat, id est, 
rem amittebat; nec &cile in inte¬ 
grum a prsetore restituebatur, nisi 
minor erat viginti quinque annis: 
huic enim, sicut in aliis causis causa 
cognita sucourrebatur, si lapsus ju- 
ventute fuerat, ita et in hac causa 
succurri solitum crat. Sane, si tarn 
magna causa justi erroris intervenie- 
bat, ut etiam constantissimus quis- 
que labi posset, etiam majori viginti 
quinque annis succurrebatur: veluti, 
si quis totum legatum peticrit, post 
deinde prolati fuerint codicilli quibus 
aut pars legati adempta sit, aut qui- 
busdam aliis legata data sint, qusc 
efficiebant ut plus pedisse videretur 
petitor quam dodrantem, atque ideo 
lege Falcidia legata minuebantur. 
Plus autem quatuor modis petitur, 
re, tempore, loco, causa; re, velud si 
quis pro decern aureis qui ei debe- 
bantur, viginti petierit; aut si is cu- 
jus ex parte res est, totam earn vel 
majore ex parte suam esse intende- 
rit; tempore, veluti si quis ante diem 
vel ante conditionem petierit: qua 
ratione enim qui tardius solvit quam 
solvere deberet, minus solvere intel- 
lig^tur, eadem ratione qui prsemature 
petit, plus petere videtur. Loco plus 
petitur, veluti cum quis id quod certo 
loco sibi stipulatus est, alio loco petit 
sine oommemoratione illius loci in 
quo sibi dari stipulatus Aierit: verbi 
gratia, si is qui ita stipulatus fuerit. 


33. Formerly, if a plaintiff claimed 
in bis intentio more than his due, he 
failed in his action, that is, he lost 
the thing owing to him, nor was it 
easy for him to get reinstated by the 
prmtor unless he was under the age 
of twenty-five years, for in this, as 
well as in other cases, it was usual to 
aid the plaintiff if it appeared that 
he had made an error owing to his 
youth. If, however, the reasons which 
betrayed him into the mistake were 
such as might have misled the most 
careful man, relief was given even to 
persons of full age. For example, if 
a legatee had demanded his whrde 
legacy, and codicils were afterwards 
produced by which a part of it was 
taken away, or new legacies given to 
other persons, so that, the legacies 
being reduced by the lex Falcidia^ the 
plmntiff appeared to have demanded 
more than three-fourths. A man 
may demand more than what is due 
to him in four ways—in respect to 
the thing, to the time, to the place, 
and to the cause. In respect to the 
thing, as when the plaintiff, instead 
of ten aurei, which are due to him, de¬ 
mands twenty; or if, although owner 
of but part of some particular thing, 
he claims the whole, or a greater share 
than he is entitled to. l^n respect to 
time, as when the plaintiff makes his 
demand before the day of payment, 
or before the time of the performance 
of a condition; for just as he who 
does not pay so soon as he ought is 
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Ephesi dare spondes? Bomce pare 
intendat sibi dare oportere. Ideo 
autem plus petere intelligitnr, quia 
utilitatem quam habuit promissor si 
Epheai solveret, adimit ei pura inten- 
tione. ‘Propter quam causam alio 
loco petenti arbitraria actio propo> 
nitur, in qua scilicet ratio habetur 
utilitatis qua: promissori competitura 
fuisset, si illo loco solveret: qusB 
utilitas plerumque in mercibus maxi¬ 
ma invenitur, veluti vino, oleo, fru- 
mento, qusB per singulas regiones di¬ 
verse habent pretia; sed et pecunise 
numerate non in omnibus regionibus 
sub iisdem usuris foenerantur. Si 
quis tamen Ephesi petat, id est, eo 
loco petat quo ut sibi detur stipulatus 
est, pura actione recte agit; idque 
etiam prostor monstrat, scilicet quia 
utilitas Bolvendi salva est promissori. 
Huic autem qui loco plus petere in- 
telligitur, proximus est is qui causa 
plus petit: ut ecce, si quis its a te 
stipuletur, hominem Stichum aut 
decern aureos dare spondes? deinde 
alterntrum petat, veluti Jiominem 
tantum aut decern aureos tantum. 
Ideo autem plus petere intellig^tur, 
quia in eo genere stipulationis pro- 
missoris est electio, utrum pecuniam 
an hominem solvere malit; qui igitur 
pecuniam tantum vel hominem tan¬ 
tum sibi dari oportere intendit, eripit 
electionem adversario, et eo modo 
suam quidom conditionem meliorem 
facit, adversarii vero sui deteriorem : 
qua de causa talis in ea re prodita 
est actio, ut quis intendat hominem 
Stichum aut aureos decern sibi dari 
oportere, id est, ut eodem modo pete- 
ret quo stipulatus est. Preeterea, si 
quis generaliter hominem stipulatus 
sit, et specialiter Stichum petat, aut 
generaliter vinum stipulatus speciali¬ 
ter campanum petat, aut generaliter 
purpuram stipulatus sit, deinde spe¬ 
cialiter tjriam petat, plus petere in- 
telligitur; quia electionem adversario 
tpllit, cui stipulationis jure liberum 
fuit aliud solvere quam quod petere- 
tnr. Quin etiam, licet vilissimum sit 
quod quis petat, nihilominus plus 
petere intelligitur; quis ssepe accidit 
ut promissori facilius sit illud sol¬ 
vere, quod miyoris pretii est. Sed 


held to pay less than he ought, so 
whoever makes his demand prema¬ 
turely, demands more than his due. 
In respect to place, as when any per¬ 
son demands that something stipu¬ 
lated to be delivered at a particular 
place, should be delivered at some 
other place, without noticing the 
place fixed by the stipulation; for 
example, if, after stipulating in these 
words, “ Do you promise to give at 
Ephesus?” any one should after¬ 
wards bring an action at Home, 
merely stating that the defendant 
ought to give. In this case the 
plaintiff would demand more than 
his due, as he would, by his intentio 
thus conceived simply, deprive the 
promissor of the advantage he 
might have in paying at Ephesus. 
And it is thus, that an arbitrary ac¬ 
tion is given to a plaintiff demanding 
payment in a place different from that 
agreed on, in which action allowance 
is made for the advantage which the 
debtor might have reaped from pay¬ 
ing his debt in the place agreed on. 
This advantage is generally found to 
be most considerable in tlie different 
kinds of merchandise, as in wine, oil, 
com, of which the price differs in dif¬ 
ferent places. Money itself, again, 
is not lent everywhere at the same 
interest. But if a man bring his 
action at Ephesus, that is, at the 
place fixed by the stipulation, he 
may validly bring an action con¬ 
ceived simply; and this the preetor, 
too, points out, because all the ad¬ 
vantage the debtor will have in pay¬ 
ing at the particular place is secured 
to him. To him who demands more 
than bis due in regard to place, he 
approaches very nearly who demands 
more than his due in regard to the 
cause; as, for instance, if any one 
stipulate thus with you, “Do you 
promise to give either your slave 
Stichus or ten aureif** and then de¬ 
mand either the slave only, or the 
money only. He would in this case 
he held to have demanded more titan 
bis due, because in such a stipula¬ 
tion the promissor has the right to 
choose whether he will give the slave 
or the money. He, therefore, who 
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hfco quidem antea in usu fuerant. claims either the money only, or tho 
Postea autem lex Zenoniana et nostra slave only, takes away his adversary’s 
rem coercuit; et si quidcrn tempore i)o\vcr of elioice, and thus makes his 
plus fiierit petitum, quid statui opor- own condition better, and that of his 
t«5t, Zeiionis divaj memoriaj loquitur adversary worse. An action, there- 
constitutio. Sin autem quantitate fore, has boon given by which in such 
vel alio inodo plus fuerit petitum, a case tho plaintiff maintains that 
omne si quod forte damnum ex line cither the slave Stichus ought to he 
causa accidcrit, ei contra quern idus given him, or the money, and thus' 

petitum fii^rit, commissn tripli eon- makes a demand in conformity with 

demnatione, siout supra diximus, the stipulation. So, too, if a man 
puniatur. . stqmlates generally that wine, or pur¬ 

ple, or a slave be given him, and 
afterwards sues for the wine of Cam¬ 
pania, the puiqile of Tyre, or tho 
slave Stichus in particular, he is held 
to demand more than his duo, for he 
thus takes the power of election from 
his adversary, to whom it was open 
by the terms of tho Stipulation to pay 
something different from what is de¬ 
manded. Nay, even if tho thing ac¬ 
tually sued for be of little or no 
value, yet the plaintiff is held to 
claim more than liis due, because 
it is often easier for the debtor to 
pay a thing of greater value. Such 
was the law formerly in use. Jlut 
the severity of the law on this point 
lias been greatly restrained by the 
constitution of the Kmperor Zeno, 
and by our own. If more than is 
due be demanded in respect of time, 
the constitution of Zeno must be ap¬ 
plied ; if in respect of quantity, or in 
any other way, then, as we have said 
above, the plaintiff is to bo condemned 
in a sum triple the amount of any loss 
sustained by the defendant. 

Gm. iv. 53 ; D. iv. 4. 1. 1; B. iv. 4. 7. 4 ; D. iv. 6. 1. 1; D. xiii. 4 and foil.; 

C. hi. 10. 1, 2. 

Under tlio system of formula, fi plus-petitio or pluris-peiitio 
Imd the effect of making the plaintiff fail entirely in his action 
in one case only; namely, when the error Was in the intentio, 
and the intentio was for a thing certain. Supposing this were 
the case, as the formula would run si paret decern nurnmos, 
<fec., condemna si non absolve, if the defendant owed 

only nine nummi, Ite.did not owe ten, and*80 the judex hould 
not condemn liim. The plaintiff failed, and having once come 
in judicio, tho litis contestatio operated as a novation of the 
cause of action (see Bk. iii. Tit. 29 ), and his original claim 
being thus cut away, he was left entirely without remedy, and 
could take no further proceedings to enforce his demand. 
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Of course, if the demand was for a thing uncertain, there 
could be no plus-petitio. If there were an error in the demon- 
stratio, the plaintiff was not at all prejudiced. If there were 
a mistake in the condemnation making it more unfavourable to 
the defendant than it ought to have been, it was the defendant 
who would be prejudiced, excepting that, if the praBtOr would 
grant a restitutio in integrxim, he could regain his right posi¬ 
tion. (See Gai. iv. 53-00.) 

Under the system of the judicia extraordinaria a plus-pe- 
titio would mean any claim in excess contained in the libellus 
conventionis. The' text informs us of the mode in which such 
a mistake or misstatement was punished when the plus-petitio 
was not one tempore. If the plus-petitio was tempore^ i. e. if 
the plaintiff sued before the proper time, he was condemned 
by the constitution of Zeno (C. iii. 10. 1) to wait double the 
time he ought originally to have waited, and to reimburse the 
defendant all expenses he might have been put to by the action 
improperly brought. 


34. Si minus in intentione com- 
plexus fiierit octor quam ad ourn per- 
tineret., veluti si, cum ei deccm de- 
berentur, quinque sibi dari (iportere 
intenderit; aut si, cum totus fundus 
ejus esset, partem dimidiam suam 
esse pcticrit, sine periculo agit. In 
reliqnum enim nibiloniinus judex ad- 
versarium in eodem judicio condem- 
nat, ex constitutione divro memorite 
.Zenonis. 


34. If a plaintiff include less in his 
intentio tlian he has a claim to, de¬ 
manding, for instance, only five aurei 
when ten are due, or the half of an 
estate, when the whole belongs to 
hin>, lie runs no risk, for the judge 
may, by the constitution of Zeno, of 
glorious memory, condemn in the 
same action the adverse party to pay 
the remainder of what is due to the 
plaintiff. 


Gat. iv. 5(1; C. iii. 10. 1. 3. 


Under the praetorian system, a plaintiff who claimed a less 
amount than was really due to him, could bring another action 
for the surplus if- he waited until another prdetor came into 
office. (Gai. iv. 56.) Justinian allowed the judex to add the 
surplus in condemning the defendant. 


35. Si quis aliud pro alio inten¬ 
derit, nihil eum periclitari placet; sed 
in eodem judicio, cognita veritate, 
errorem suum corrigere ei permit- 
timus: veluti, si is qui hominem 
Stichum petcre deberet, Erotem pe- 
tieiat; aut si quis ex testatnento sibi 
dari oportere intenderit, quod ex sti- 
pulatu debetur. 


36. "When a plaintiff demands one 
thing instead of another, he incurs 
no risk'. For if he discover the truth, 
he is allowed to correct his mistake 
in the same action: as if he should 
demand the slave Eros instead of 
Stichus, or should claim as due by 
virtue of a testament, wjiat is really 
due upon a stipulation. 


Gat. iii. 55. 

Under the older law, a plaintiff who demanded one tiling in- 

N N 
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stead of another, lost the action, hut could recover the thing 
really due in a subsequent action. 


30. There are, again, certain actions 
by which we do not always sue for 
the whole of what is duo to us, but 
sometimes for tlie whole, sometimes 
for less. For example, when a suit 
is brought so as to form a claim 
against the pecidium of a son or a 
slave, tlien if thepccM/h/mbe sufficient 
to answer the demand, the father or 
master is condemned to pay tlie whole 
debt; but if the peculium be not suf¬ 
ficient, he is condemned to pay only 
to the extent of the peculium. We 
will hereafter explain, in its proper 
place, how the peculium is to be esti¬ 
mated. 

C. iv. 26. 12. 

We here enter on another division of actions, according to 
which actions, by which the whole of what was due was ob¬ 
tained, are distinguished from those by which sometimes the 
whole, sometimes less than the whole, of what was due was 
obtained. 


36. Suntprajtereaquflpdamactioncs 
quibus non solidum quod nobis de- 
betur,*persequimur, sed modo soli- 
dura consequimur, raodo minus, ut 
ccce, si ill peculium filii servive aga- 
mus: nam si non minus in peculio 
sit quam persequimur, in solidum 
dominus paterve condemnatur: si 
vero minus inveniatur, eatenus con- 
demnat judex, quatenus in peculio 
sit. Quemadmodum autem peculium 
intelligi debeat, suo ordine propone- 
mus. 


37. Item, si de dote judicio mulier 
agat, placet eatenus meritum con¬ 
demn ari debere quatenus facere pos- 
sit, id est, quatenus facilitates ejus 
patiuntur: itaque, si dotis quantitati 
concurrant facultates ejiK, in solidum 
damnatur; si minus, in tantum quan¬ 
tum facere potest. Propter reten- 
tionem quoque dotis repetitio minui- 
tur; nam ob impensas in res dotales 
factas marito retentio concessa est, 
quia ipso jure necessariis sumptibus 
dos minuitur, sicut ex latioribus Di- 
gestorum Ubris cognoscere licet. 


37. Thus, too, if a wife bring an 
action fur the restitution of her mar¬ 
riage portion, the husband must bo 
condemned to pay only as far as he 
is able, i. e. as far as his means per¬ 
mit. Therefore, if his means admit 
of his paying the whole amount of 
the portion, he must do so; if not, 
he must pay as much as it is in liis 
power to pay. The claim of a wife 
for the restitution of her marriage 
portion may also be lessened by the 
husband having a right to retain 
something, for the husband is per¬ 
mitted to retain a sum equivalent to 
the expenses he has incurred about 
the things given, since the marriage 
portion is by law diminished by the 
amount of all necessary expenses, as 
may be seen in fuller detail in the 
Digest. 


D. xxiv. 3.12. 11; D. xxv. 1. 5. 

The privilege of being condemned only in an amount which 
he could pay without being reduced to a state of destitution 
(D. L. 17. 173), a privilege called by the commentators the 
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heneficium competently was accorded to the defendant. in 
several other cases besides those mentioned in the text and in 
the next paragraph and in paragr. 40. We may instance the 
cases of one brother sued by another, and every case arising 
between man and wife, except claims grounded on delicts. 
This privilege was always personal, and did not avail either 
heirs or sureties. 

Propter retentionem dotis. The husband might deduct the 
amount of all necessary expenses incurred in the management 
of the property constituting the marriage portion. If the 
expenses had been only profitably and not necessarily incurred, 
that is, were utiles, and not necessaries, Justinian only allowed 
the husband to bring an actio mandati, or an actio negotiorum 
gestorum, to reimburse himself; whereas, previously, he'had 
been able to deduct such expenses as well as those that were 
necessaries. (D. L. 16. 79. 1; 0. v. 13. 1.) As to expenses 
merely incurred for pleasure and ornament, voluptaries (D. L. 
10. 79. 2), the husband had nothing more than the jus tol- 
lendi, that is, he might remove anything which he had con¬ 
tributed, and which he could take away without doing damage 
to tho property. (See Ulp. lleg. 6. 14.) 


38. Sed et si guis cum parente suo 
patronove agat, item si socius cum 
socio Judicio societatis agat, non plus 
actor conseqnitur quam adversarius 
ejus faccre potest. Idem est, si guis 
ex donationo sua conveniatur. 

D. xlii. 1. 16. 

39. Compensationcs quoque oppo¬ 
site plcrumque efficiunt, ut minus 
qnisque consequatur quam ei debe- 
batur; namquo ex bono et eoquo 
habita ratioue ojiis, quo^ invicem 
actorem ex eadem catisa prfcstaro 
oportet, in reliquum eum cum quo 
actum est condemn are, sicut jam 
dictum est. 


38. If any pereon sue bis parent or 
patron, or one partner sue another in 
an action of partnership, be cannot 
obtain a greater sum than his adver¬ 
sary is able to pay. It is tlie same 
when a donor is sued for his gift. 

19, pr. and 1. 

39. When a set-off is opposed by 
the defendant to the demand of the 
plaintiff, it generally happens that 
the plaintiff recovers less than what 
he demands, for the judge, proceeding 
on equitable principles, may deduct 
from the demand of the plainUff 
whatever he owes under the same 
head to the defendant, and may con¬ 
demn the defendant to pay the re¬ 
mainder only, as has been already 
observed. 


Gai. iv. 61. 

If the defendant was not only a debtor but a creditor of the 
plaintiff, if lie had something owing to him from the plaintiff 
as well as owed something to him, it was evidently the most 
convenient way that he should be allowed to balance one debt 
against the other {compensatio pensare cum), and only account 
for the surplus, supposing a surplus were still due from him. 

N N 2 
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Under the preetorian system, in all actions hona? Jidei, the 
judge, who could take all the circurn||ances of the case into his 
consideration, set off as a matter of course any debt due to the 
defendant from the plaintiff in consequence of the same set of 
circumstances {ex eadem causa) by which the debt on which the 
action was brought, became due. (Gai. iv. 61.) In one case, 
however, viz. that of a banker {argentariiis), a much stricter 
system prevailed. The argeutarius could only sue a customer 
for the sum due to him after deducting what he owed to the cus¬ 
tomer. If he sued for more, it was (Gai. iv. 64.) ■ 

In the actions stricti Juris, which arose from unilateral, not 
bilateral contracts, there could be no reciprocal rights, as in a 
bilateral contract, giving the defendant a claim ex eadem 
causa. But the rule grew up and was confirmed by a rescript 
of Marcus Aurelias (see paragr. Z\),d()lo facit quipetit quod 
redditurus est. ^ (D. xliv. 4. 8.) If the plaintiff claimed a 
sum which directly he had obtained he would have to repay 
back to the defendant, he was guilty of a dolus ; he had acted 
as if he had a right to the money, whereas he had not. Ac¬ 
cordingly the defendant could avail himself of the exception of 
dolus ; and the effect of this exception was that if the plaintiff 
was found to owe the defendant anything of a similar kind, 
although ex dispari causa, which he had not allowed for in 
stating the amount of his claim, he entirely failed in his action. 
He did not recover any surplus which might be really due to 
him. The exception stopped the action altogether. The formula 
ran : Si in ea re nihil dolo malo Auli Agerii factum sit neque 
fiat . . . condemna, si non paret, ahsolve. Dolus malus did 
appear, and all the judex could do was to absolve the defendant. 
(Paul. Sent. ii. 5. 3.) 

But we must not suppose that compensaiio was looked on 
as a means of extinguishing an obligation. In theory of law, 
each debt subsisted separately. Certainly in the case of the 
argeutarius it is hard to draw any line between an extinction 
of obligation and the way in which debts due to customers 
were necessarily deducted; but it was necessary that the debts 
due to and from the argeutarius should be in ead^m re, that 
is, should both consist, for instance, of money or wine. This 
was an exceptional case, and, generally speaking, the two debts 
clearly subsisted together, although, when, by submitting the 
facts to the knowledge of the judex in the case of actions hotm 
Jidei, and by the exceptio doli in the action of law, the set-off 
was claimed, its effects were retroactive, and may have said to 
have commenced from the moment when the two debts first 
began to exist together. (C. iv. 81. 4.) 

Under Justinian the debts were held to operate as mutually 
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extinguishing each other ipso jure. When the parties came 
before the judex, he ascertained their respective claims on each 
other, and if there was, on the whole, a balance in favour of 
the plaintiff, awarded the amount to him. All the old distinc¬ 
tions were done away, and it no longer made any diiference 
whether the two debts arose from the same transaction, or 
whether things of the same kind were payable (the words, ex 
eadem causa, in the text are, therefore, under Justinian's legis- 
.lation, inaccurate). But Justinian made it requisite that the 
defendant’s claim should bo clearly well-founded, and that the 
amount should be at once ascertainable, and not need further 
inquiry to determine it {causa liqnida). (See 0. iv. 31.14.1.) 


40. Eum qnoque qui creditoribus 
suis bonis cessit, si postea aliqiiid 
acquisierit quod idoneum emolumen- 
tum iiabeat, ex intcgro in id quod 
facere potest, creditores cum eo ex- 
periuntur: inhunianum enim erat 
spoliatuni fortunis suis in solidum 
dumnari. 


40. So, when a debtor who has 
made a cession of his goods to his 
creditors acquires a fortune which 
makes it worth their wijile, the credi¬ 
tors may compel him by action to 
pay as much as he is able, but not 
more, for it would be inhuman to 
condemn a man to pay the whole 
debt who has already been deprived 
of all his property. 


D. xUi. 3, 4. 6. 


Tit. VIT. QUOD CUM EO CONTRACTUM EST, QUI 
IN ALIENA POT-ESTATE EST. 


Quia tamen superius mentionem 
habuimus de acti6ne,quain peciilium 
filiorumfamilias servorumve agitur, 
opus est ut de bac actione et de 
ceteris qum eorumdem nomine in 
parenles dominosve dari sclent, dili- 
gentius admoneamus. Kt quia, sive 
cum servis negotium gestum sit, sive 
cum iis qui in potestate parentis sunt, 
his fere eadem jura sei-vantur, nc ver- 
bosa iiat disputatio, dirigamus ser- 
monem in personam servi dominiqne, 
idem intellecturi de liberis quoque ot 
parentibus quorum in potestate sunt; 
nain si quid in his proprie observatur, 
separatim osteademus. 


We have already spoken of the 
action which may be brought relative 
to the pecuUum of Jiliifamiltarum or 
of slaves. And we niust now speak 
of it more fully, and also of all other 
actions which may be brought against 
parents and masters as representing 
children and slaves. But, as the law 
is almost the §ame, whether the deal¬ 
ing be with a slave, or with one under 
?he power of a parent, to avoid pro¬ 
lixity, we will treat only of slaves and 
their masters, leaving what we say of 
them to be understood as applicable 
also to children and the parents, under 
whose power they are. For anything 
which is peculiar to children and pa¬ 
rents we will point out separately. 


Gai. iv. 60 . 
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By the strict rule of the civil law, the parent or master could 
not he bound or prejudiced by any act of a child or slave. But 
a sense of equity gradually broke in upon this rule, and, in 
certain cases, the contracts and delicts of persons alieni juris, 
came to affect those in whose power these persons were. 

This Title treats of the contracts of persons alieni Juris, 
which were considered to concern the master or parent (1) 
whenever they were made by his order; and (2) whenever he 
had profited by them. 

1. Si igitur jussu domini curn sei'vo 1. Thus, then, if any one deal with 
negotium gestum erit, in solidum a slave acting under the command of 
priEtor adversus dominura actionem his master, the proctor will give an 
pollicetur; scilicet quia qui ita con- action against the master for tlio 
trahit, fidem domini sequi videtur. whole of what is due under the con¬ 
tract ; for with a slave, in this case, 
the person who contracts does so as 
relying on the faith of the master. 

Gai. iv. 70. 

The Jussus domini extended to cases where the master sub¬ 
sequently ratified the contract, the ratification being equivalent 
to a mandate. (D. xv. 4. 1. 0.) 

If the slave had been merely the instrument of his master, 
if, for instance, the master arranged that money borrowed for 
Jiimself should be told out to his slave, the praitor W’ould give 
a cofidictio, not an action quod Jussu. (D. xv. 4. 5, pr.) 

2. Eadem rationo prmtor duas alias 2. For the same reason the i^ra'tor 

in solidum actiones pollicetur, qua- also gives two other actions for the 
rum altera exercitoria, altera insti- whole sum due, the one called the 
toria appellatur. Exercitoria tunc actio exercitoria, the other the actio 
habet locum, cum quis sorvum suum iuslitoria. The action exercitoria may 
magistrum navi pra-posuerit, et quid be brought when a master has made 
cum eo cjus rei gratia cui prtepositus his slave commander of a vessel, and 
erit contractum fuerit: ideo autem a contract has been entered into with 
exercitoria vooatur, quia exercitor ap- the slave relating to the business he 
pellatur is ad quern quotidianus navis has been appointed to manage. This 
quacstus pertinet. Tnstitoria tunc action is named exercitoria, because 
locum habet, cum quis tabemie forte he, to whom the daily profits of a ship 
aut cuilibet negotiationi servum prne- belong, is said to be an exercitor. The 
posuerit, et quid cum eo ejus rei action instUoria may be brought when 
causa cui proppositus erit contractum a master has intrusted his slave with 
fuerit: ideo autem institoria appel- the management of a shop or any 
latur, quia qui negotiationibus prfe- particular business, and a contract 
ponuntur, institores vocantur. Istas has been made with the slave relating 
tanaen duas actiones^ preetor reddit, et to the business he has been appointed 
si liberum quis hominem aut alienum to manage. This action, is called 
servum navi aut tabernae aut cuilibet institoria, because persons to whom 
negotiationi pr^osuerit, scilicet quia the management of a business is 
eadetn ®quitatis ratio etiam eo casu intixisted are called institores. The 
interveniebat. prsetor likewise permits these two 
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actions to be brought if any one 
commits.to a free person, or to the 
slave of another, the management of 
a ship, a warehouse, or any particular 
affair, as the principle of equity is the 
same. 

Gai. iv. 71. 

Lihcrum hominem. Wo have seen at how late a period of 
Roman law it was that one freeman could act for another. (See 
Bk. iii. Tit. 26.) It was, in fact, by extending these actions 
inalitoria and exercitoria, so as to embrace the case of a man¬ 
datary, that the praetor made the principal directly responsible, 
and thus enabled him to be really represented by the agent. 


.3. Introduxit et aliam actionem 
prretor, qua? tributoria vocatiw: nam- 
que si servus in peculiari merce 
Bcientc domino negodetur, et quid 
cum eo ejus rei causa contractum 
erit, ita prjetor jus dicit, ut quidquid 
in his mercibus erit, quodque inde 
receptum erit, id inter dominura si 
quid ci debetur, et ceteros oreditores 
pro rata portiune distribuatiir. Et 
quia ipsi domino distributionem per- 
mittit, si quis ex creditoribus queratur 
quasi minus ei tributum sit quam 
oportuerit, hanc ei actionem accom- 
modat, qum tributoria appellatur. 


3. The praetor has also introduced 
another action called tributoria ; for, 
if a slave with the knowledge of bis 
master trade with his pecullum, and 
contracts are made with him in the 
course of business, tlie proctor ordains 
that all the merchandise or money 
arising from his traffic shall be dis¬ 
tributed between the master, if any¬ 
thing bo due to him, and tlie rest of 
the creditors of the slave in propor¬ 
tion to their claims. And as the master 
himself is permitted to make the 
distribution, if any creditor complain 
that he has received too small a share, 
the pra*tor will permit him to bring 
the actio tributoria. 


Gai. iv. 72; D. xiv. 1. 1; D. xiv. 4, 5. 11; D. xiv. 4. 7. 1, 2. 

The acilio trihutoria was only given against the master when 
there was fraud {dolus) in the distribution; but there would be 
dolNs directly the master had notice that a creditor had received 


nothing, or less than his share. 

4. Proiterea introducta est actio de 
peculio deque eo quod in rem domini 
versum erit: ut quamvis sine volun- 
tate domino negotium gestum erit, 
tamen sivo quid in rem ejus versum 
fuerit, id totum prmstare debeat, sivo 
quid non sit in rem ejus versum, id 
eatenus pricstare debeat, quatenus 
peculium patitm'. In rem autem 
domini versum intelligitur, quidquid 
nccessario in rem ejus impendent 
servus : veluti, si mutuatus pecuniam 
creditoribus ejus solvent, aut tcdificia” 
ruentia fulserit, aut families frumen- 


(D. xiv. 4. 7. 2, 3.) 

4. The prector has also introduced 
an action relating at once to a pecu~ 
Hum, and to things by which the 
master has profited; for although 
the slave contracts without the con¬ 
sent of his master, yet the master 
ought, if he has profited by anything, 
to pay all up to the amount of his 
profit; If he has not received any 
profit, he ought to pay the amount 
of the slave’s peculium. Eveiylhing 
is understood as profiting the master 
which is laid out in his necessary ex¬ 
penses by the slave; as, for instance, 
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turn emerit, vel etiam fundum aut 
quamlibet ali^m rem nccessariam 
mercatus erit. Itaque, si ex dccem 
ut puta aureis qaos scrvus tiius a 
Tide mutiios accepit, creditor! tuo 
quinque aureos solvent, reliquos vero 
quinque quolibet modo consumpserit, 
pro quinque quidem in solidum dam- 
nari debcs; pro ceteris vero quinque, 
eatonus quatenus in peculio sit. Ex 
quo srlicet apparet, si toti dccem 
aurei in rem tuam versi fuerintj totes 
decern aureos Titium consequi posse ; 
licet enim una est actio qua de pe¬ 
culio deque eo quod in rem domini 
versum sit agitur, tamen duas habet 
coudcmnatioiies. Itaque judex apxid 
quern do ea actione agitur, ante di- 
Bpicere solet an iu rem domini versum 
sit; nec aliter ad peciilii a-stirnatio- 
ncm transit, quam si aut nihil in rem 
domini versum esse intelligatnr, aut 
non totum. Cum autem quipritur 
quantum in peculio sit, ante dcduci- 
tur quidquid servus domino, eive qui 
in potestate ejus sit debet, et quod 
superest id solum pcculium inteili- 
gitur. Aliquando tamen id quod ei 
debet servus qui in potestate domini 
sit, non deducitur ex peculio, veliiti 
si is in hujus ipsius peculio sit; quod 
eo pertinet, ut si quid vicario suo 
servus debeat, id ex peculio ejus non 
deducatur. 


if the slave borrows money with 
which he pays the debts of his master, 
repairs his buildings in danger of 
falling, purchases wheat for the esta¬ 
blishment, or land for his master, 
or any other necessary thing. Thus 
if your slave borrow ten aurei of 
Titius, pay five to one of your credi¬ 
tors, and spend five, you would be 
condemned to pay the whole of |the 
first five, and so much of the other 
five as the slave’s pcculium would 
cover; whence it will appear, that if 
all the ten aurei had been spent to 
your profit, Titius might have re¬ 
covered the whole from you; for al¬ 
though it is the same action in which 
the plaintiir seeks to obtain the pecu- 
liuin, and the amount by which the 
master has profited, yet this action 
contains two condemnations. The 
judge before whom the action is 
brought, first inquires whether the 
master has received any profit; and 
then, when he has ascertained that 
no part or not the whole of the sum 
due from the slave has been expended 
to the profit of the master, he pro¬ 
ceeds to estimate the value of the 
pcculium^ in estimating wliicb, a de¬ 
duction is first made of what the 
slave owes his master, or any one 
under the power of his master, and 
the remainder only is considered as 
llie peculium. But it sometimes 
happens, that what a slave owes to 
a person in the power of his master 
is not deducted, as when he owes 
something to a slave who forms part 
of his own peculium. For if a slave 
is indebted to his vicarius, the sum 
due cannot he deducted from the 
peculium. 


Oai. iv. 73, 74; D. xiv. 6. 1; D. xv. 3. 3. 1; D. xv. 1. 17. 

This action is generally called de peculio et in rem verso, 
because, in most cases, the judge had to take notice of both 
the profit derived by the master and of the amount of the slave's 
peculium. But in some cases, as, for instance, ■whore the slave 
had no peculium, the actibn could be brought de in rem verso 
only, and so it would naturally be, if it could be shown that 
the master had reaped all the benefit of the contract. (See end 
of next paragraph.) 

quid vicario. The vicarii formed part of ih.Q peculium of 
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the ordinary slave; anything, therefore, deducted from mQ^ecu- 
Hum, as owed to the vicarii, would, if paid, again enter into 
the peculium as the property of the ordinary slave. It was. 


therefore, useless to pay it. 

5. Ceteriim dubium non est quin 
is quoque qui jussu domini contrax- - 
crit, cuique institoria vel exercitoria 
actio comx^etit, de peculio deque eo 
quod in rem domini versum est, agere 
possit; sed erit stullissimu^, si omissa 
actione qua facillime solidum ex con¬ 
tractu consequi possit, se ad difficul- 
tatem pcrducat probandi in rem do¬ 
mini versum esse, vel liabere servura 
peculium, et tantum habere ut soli¬ 
dum sibi solvi possit. Is quoque cui 
tributoria actio competit, ecque de 
peculio ct in rem verso agere potest; 
sed sane huic modo tributoria ex- 
pedit agere, modo de peculio et in 
rem verso. Tributoria ideo expedit 
agere, quia in ea domini conditio 
pra'cipua non est, id est, quod do¬ 
mino debetur non deducitur, sed ejus- 
dem juris est dominus cujus et ceteri 
creditorcs; at in actione de peculio 
ante deducitmr quod domino debetur, 
et in id quod reliquum est creditori 
dominus condemnatur. llursus de 
peculio idco expedit agere, quod in 
hac actione totius peculii ratio habe- 
tur; at in tributoria, ejus tautum quo 
negotiatur, et potest quisque tertia 
forte parte peculii aut quarta vel 
etiam minima negotlari, majorem 
auteni partem in praidiis et mancipiis 
aut focnebri pecunia habere. Prout 
ergo expedit, ita quisque vel banc 
actionem vel ill am eligere debet: 
certe, qui potest probare in rem do¬ 
mini versum esse, de in rem verso 
agere debet. 


5. It need hardly be said that a 
person who has contracted with a 
slave acting by his master's com¬ 
mand, and who may bring either the 
action iiislitoria or exercitoria, may 
also bring the action de peculio, or 
that dc in rem verso. But it would bo 
the height of folly in any one to give 
up an action by which he might easily 
recover his whole demand, and have 
recourse to another by which he 
would be reduced to the difficulty of 
proving that the money he lent to 
the slave was employed to the profit 
of the master, or that the slave is 
possessed of a peculium, and that 
sufficient to answer the whole debt. 
Any one, again, in whose power it is 
to bring the actio tributoria, may 
equally bring the action de peculio, 
or that de in rem verso; and it is ex¬ 
pedient, in some cases, to employ the 
former, and in some cases one of the 
two latter. On the one hand, the 
actio tributoria is preferable, because 
in this no privilege is accorded to the 
master, i. e. there is no previous de¬ 
duction made in his favour of what 
is due to him, but he stands in the 
same position as the rest of the 
creditors; whereas in the action de 
peculio, tiicre is first deducted the 
debt due to the master, who is only 
condemned to distribute the re¬ 
mainder among the creditors. On 
the other hand, in some cases, it may 
be more convenient to bring the ac¬ 
tion de peculio, because it affects the 
whole peculium, whereas the action 
tributoria affects only so much of it 
as has been employed in ti'ade; and 
it is possible that a slave may have 
traded only witl;^ a third, a fourtli, or 
some very small part of it, and that 
the rest itiay consist in lands, slaves, 
or money lent at interest. Eveiy one 
ought, therefore, to select this or that 
action as may promise to be moat ad¬ 
vantageous to him. If, however, a 
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creditor can prove that anything has 
been employed to the profit of the 
master, he ought to biing the action 
de in rcm verso, 

Gai. iv. 71; D. xiv. 4. 11. 

Any one who could bring an actio quod jussu^ exercitoria^ 
or institoria^ could also, at option, bring an actio da peculio 
ct de ip retn verso, but not at all necessarily vice versa, 

0. Qure diximus de servo et domi- 0. What we have said in relation 
no, eadem intelligimus et de filio et to a slave and his master, is equally 
filia aut nepote et nepte, et patre applicable to children and grandchil- 
avove in cujus potestate sunt. dren, and to their ascendants, in 

whose power they are. 

D. xiv. 4, 1.4. 


It may be observed that the master was never bound, if the 
slave engaged himself by mandate, or fidejussion, for a third 
person, but the father was bound by an engagement contracted 
for another by a son in liis power. (D. xv. 1. 3. 9.) 


7. Illud proprie servatur in eorum 
persona, quod senatus-consultum Ma- 
cedonianum prohibuit mutuas pecu- 
nias dari eis qui in parentis erunt 
potestate, et ei qui crediderit, denega- 
tiu: actio tarn adversus ipsum filium 
filiamve, nepotem neptemve, sive ad- 
huc in potestate sunt, sive morte pa- 
rends vel emancipadone suuc potes- 
tads ease cceperint, qnam adversus 
patrem avumve, sive eos habeat ad- 
huc in potestate, sive emancipaverit. 
Quai ideo senatus prospexit, quia 
snipe onerati mre alieno creditarum 
pecuniarum quas in luxuriam con- 
sumebant, yitec parendum insidia- 
bantur. 


7. A peculiar provision has, how¬ 
ever, been made iu tlicir favour by 
the senatus-consultum Macedonianum, 
which prohibits money to be lent to 
children under power of their pa¬ 
rents ; and refuses any action to 
the creditor, either against the de¬ 
scendants, whether sdll under power, 
or become sui juris by the death of 
the parent or by emancipation, or 
against the parent, whether ho still 
retain them under his power, or has 
emancipated them. This provision 
was adopted by the senate, because 
they thought that persons under 
power, when loaded with debts con¬ 
tracted by' borrowing sums to be 
wasted in debauchery, often at¬ 
tempted the lives of their parents. 


D. xiv. 6. 1; D. xiv. 6. 3. 3; D. xiv. 0. 7. 10. 


The senatus-consultum Macedonianum was made, accord¬ 
ing to Tacitus, in the reign of Claudius (Ann. xi. 31) ; accord¬ 
ing to Suetonius, in that of Vespasian (Vesp. 11). Perhaps it 
was only renewed in the latter reign. Theophilus informs us 
that it was made to meet the case of a young prodigal named 
Macedo, who attempted the life of his father. The terms of 
the senatus-consultum (D. xiv. 6. 1) would rather lead us 
to suppose Macedo was the name of a usurer. 
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8. Illud in summa admonendi su- 
mus, id quod jussu patris dominivo 
contractum fnerit, quodque in rem 
ejus versum erit, directo qudque posse 
a patre dotninove condici, tamquam 
si principaliter cum ipso negotium 
gestum esset. Ei quoque qui vel 
exercitoria vcl institoria actione tene- 
tur, directo posse condici placet, quia 
Imjus quoque jussu contractum intel- 
ligitur. 


8. ■ Lastly, we may observe, that 
whenever any contracf has been made 
by command of a parent or master, 
or anything employed to their profit, 
a coHdictio may be brought directly 
against the father or master exactly 
as if the contract had been originally 
made with them. So when any one 
is liable to the action institoria or 
exhibitoria, a condictio may also be 
brought directly against him, as in 
this case also it is by his order that 
the contract has been made. 


D. xvii. 2. 84; D. xiv. 3. 17. 5; D. xii. 1. 29. 


Posse condici. If a condiction could be brought, of whnt 
use were the peculiar proetorian actions of which, as the text 
informs us, the plaintiff could avail himself? Probably the 
institution of these actions'was long antecedent to the time 
when the condiction was admitted as an appropriate form of 
action in cases where a paterfamilias was to be made respon¬ 
sible for the acts of his son or slave. It was only by a great 
extension of the. scope of the condiction that it was given, 
first, when one man profited in any way by the pi-operty of 
another (D. xii. 1. 23. 32); and, secondly, against a person 
by whose order another person had contracted, or whose man¬ 
ager {institor) the person contracting was. (D. xii. 1. 9. 2.) 
After it had received this extension, the condictio would bo 
a concurrent remedy with the preetorian actions. But there 
would still be cases, namely, bilateral contracts, giving rise to 
prcBtorian actions, simh as those empti, or venditi, pro socio, 
locati or conducti, or contracts giving rise to actions in fac- 
ium, in which the condietion would not be given against the 
paterfamilias, and in which recourse must be had to the prtB- 
torian actions proper to the kind of contract. These praetorian 
actions would, in the particular case of the imterfamilias, re¬ 
ceive a slight modification of form, and a new name, and be 
termed quod jussu, de in rem verso, de peculio, &c., though 
remaining substantially empti, locati, jno socio, &c., according 
to the character of the transaction. 

It will be observed that the text says directo posse condici. 
The action could be brought as if we had treated directly with 
the paterfamilias. An actio was said to bo directa, in this 
sense, when brought against a person bound by some act of his 
own, indirecta when brought against a person bound by some 
act of a person or thing belonging to hiiH. And thus this Title 
and the two following may, if we please, be considered as treat¬ 
ing of a seventh division of actions into directed and indirect^. 
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DirectOy when applied to* an action, was also opposed to con- 
traria, i. e. protecting the rights principally contemplated in 
the kind of contract as opposed to one protecting rights only 
incidentally attaching to it (see Bk. iii. Tit. 20); and it was 
also opposed to utilis, i. e. given directly by the law, ns opposed 
to one given by an extension of the law. (See Introd. sec. 
IOC.) 


Tit. VIII. DE NOXALIBUS ACTIONIBUS. 


Ex maleficiis servorum, veluti si 
furtum fecerint, aut bona rapuerint, 
nut damnum dederint, aut injuriam 
conimiserint, noxales actiones pro- 
dita; sunt, quibus domino damiiato 
perniittitur, aut litis n;stimatiouem 
sulferre, aut hominem Doxui dodere. 


The wrongful acts of a slave, whe¬ 
ther he commits a theft or robbery, 
or docs any damage or injury, give 
ri§e to noxal actions, in which the 
master of the slave, if condemned, 
may either pay the estimated amount 
of damage done, or deliver up his 
slave in satisfaction of the injury. 


Gai. iv. 76. 


We now pass to actions given to enforce obligations arising 
from the delicts of persons alieni Juris. These actions, which 
were given against the master of the slave, and, in ancient 
times, against the parent of the Jiliusfamilias, were termed 
noxales, because the master or parent could rid himself of all 
liability, by abandoning the slave or child committing the delict 
to the person injured. There was, however, no distinct actio 
noxalis. The action brought on the delict was one furtiy 
vi honorum raptorum. See., as the case might be, the dilfer- 
ence being that the condemnatio was alternative, either to pay 
so much or to abandon the slave, instead of simply to' pay so 
much. 

If at any time, either before or after the litis contestatio, the 
master abandoned the slave, all right of action for damages 
against him became immediately extinct. The actio noxalis 
had thus a kind of resemblance to the actiones arhitrarice, in 
which the judex first ordered the defendant to make satisfac¬ 
tion, and then if he did not comply, proceeded to condemn 
him. 


I. Noxa autem est corpus quod 1. JVbxa is the doer of the wrong- 
noouit, id est, servus; noxie, ipsum ful act, i. e. the slave. Noxia is the act 
ma^eium, veluti furtum,«damnum, itself, that is, the theft, the damage, 
rapxpa, injuria. the robbery with violence, or injury. 


D. ix. 1. 1. 1. 
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2. Summa autem ratione perniin- 
sum est noxcB deditione defungi; 
narnque erat iniqump neqnitiam eo- 
rum ultra ipsorum corpora doininis 
damnosain esse. 


2. It is with great reason that the 
master is permitted to deliver up the 
offending slave; for it would be very 
iinjust, when a slave does a wrongful 
act, to make the master liable to lose 
anything more than the slave him¬ 
self. 


Gai. iv. 75. 


3. Dontinus noxali judicio servi 
sui nomine conventus, servum actori 
noxBJ dedendo liberatur: ncc minus 
perpetuum ejus dominium a domino 
transfertur; sin autem damnum ei 
cui deditns est servus resarcierit 
qucDsita pecunia, auxilio prnDtoris in¬ 
vito domino manumittetur. 


.3. A master sued in a noxal action 
on account of his slave, clears him¬ 
self if he gives up his slave to the 
plaintiff, and then the property in the 
slave is thus transferred for ever; 
but, if the slave can procure money, 
and satisfy the master to whom he 
has been given up for all damage lie 
has sustained, he may be manumitted 
by the intervention of the pra?tor, 
though against the wish of his new 
master. 


D. ix. 4. 20. 


4. Sunt autem constitutoe noxalcs 
acliones, aut legibus, aut edicto prce- 
toris: legibus, veliiti furti lege Duo- 
decim Tabularum, damni injurin' lege 
Aquilia; edicto pnetoris, veluti inju- 
riarum et vi bonorum rnptorum. 


4. Noxal actions are established 
either by the laws, or by the edict 
of the pnetor. By the laws, as for 
theft, by the law of the Twelve Ta¬ 
bles; for wrongful damage, by the lex 
Aquilia; by the pnetor's edict, as for 
injuries and robbery with violence. 


Gai. iv. 70. 

These are but examples; any delict whatsoever committed 
by a slave would furnish ground for an actio noxalis. 


6. Omnis autem noxalis actio caput 
sequitur; nam si servus tuns noxiara 
comniiserit, quamdiu in tua potestate 
sit, tecum est actio; si in alterius po- 
tcstatem perveiierit, cum illo incipit 
actio esse; at si inanumissus fueiit, 
directo ipse tcnetiu', et extinguitur 
noxie deditio. Ex diverse quoque 
directa actio noxalis esse incipit: 
nam si liber homo noxiam comrnise- 
rit, et is servus tuus esse coeperit 
(quod quibusdam casibus efiici primo 
librd tradidimus)> incipit tecum esse 
noxalis actio qute antea direcla fuis- 
set. 


5. Every noxal action follows the 
delinquent. The delicts committed 
by your slave are a ground of action 
against you, while the slave belongs 
to you; if the slave becomes sub¬ 
ject to another, the action must be 
brought against the new master; 
but if the slave is manumitted, the 
action is brought directly against 
him, and there cannot then be any 
giving up of tho slave in satisfaction. 
Conversely, an action, which was at 
first direct, may afterwards become 
noxal; for if a freeman commit a 
wrongful act, and then become your 
slave, which * may happen in some 
cases, of which we have spoken in 
our First £ook, then the direct action 
against the slave is changed into a 
noxal action against ^ ^u. 
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GAi..iv. 77. 

If tho slave were not in the possession of his owner {domi- 
9ms)y of course the owner would not he liable for his delicts. 


0. Si serv'us domino noxiam com- 
miscrit, actio nulla nascitur; naraque 
inter dominum et eum qui in potes- 
tate cjus est, nulla obligado nasci 
potest; ideoqne et si in alienam po- 
testatem servus pei'venerit aut manu- 
missus fuerit, neque cum ipso, neque 
cum eo cujus nunc in potestate sit, 
agi potest. Unde, si alienus servus 
noxiam tibi commiserit, et is postea 
in potestate tua esse coeperit, intcr- 
cidit actio, quia in eum casum de¬ 
ducts sit, in quo consistere non po- 
tuit; ideoque licet exicrit de tua 
potestate, agere non potes: quemad- 
modum si dominus in servum suum 
aliquid commiserit, ncc si manumis- 
sus aut alicnatus fuerit sei’vus, ullam 
actionem contra dominum habere po¬ 
test. 


6. If a slave commit a wrongful 
act against his master, no action can 
be brought; for no obligation can 
arise between a master and his slave; 
and if the slave pass under^tho power 
of another master, or is manumit¬ 
ted, no action can be brought cither 
against him or his new master; 
whence it follows, that, if the slave 
of another should commit a wrong¬ 
ful act against you, and become your 
slave, the action is extinguished; as 
it has become impossible, in the ac¬ 
tual position of the parties. And al¬ 
though he subsequently passes out of 
your power, yet you cannot bring an 
action. Neither, if a master injures 
his slave in any way, can the slave 
after having been alienated or manu¬ 
mitted, bring any action against his 
master. 


Gai. iv. 78. 


The Proculians had thought that a roaster could, after a 
slave had passed out of his power, bring an action against the 
slave, for anything done by him whilst his slave. (Gai. iv. 
78.) 


7, Sed veteres quidem hsec et in 
filiisfamilias masculis et feminis ad- 
misere. Nova autem horainum con- 
versatio hujusmodi asperitatem recte 
respuendam esse existimavit, et ab 
U9U communi hoc penitus recessit. 
Quis enim patiatur filium suum et 
maxime filiam in noxam alii dare, ut 
pene per corpus pater magis quam 
filius periclitetur, cum in filiabus 
etiam pudicitise favor hoc bene ex- 
cludit? Et ideo placuit in servos 
tantummodo noxales actiones esse 
proponendas, cum apud veteres le- 
gum commentatores invenimus ste- 
pius dictum, ipsos filiosfamilias pro 
8uis delictis posse conveniri. 


7. The ancients, indeed, applied the 
same rules to children of both sexes 
in the power of ascendants; but the 
feeling of later times has rightly re¬ 
jected. such extreme rigour, and it 
has therefore passed wholly into dis¬ 
use. For who could bear to deliver 
up as a forfeiture a son, and still 
more a daughter? for, in the person 
of his son, the father would suffer 
more than the son himself, and mere 
regard to decency forbids such treat¬ 
ment of a daughter. Noxal actions 
have, therefore, been allowed to ap¬ 
ply to slaves only; and we find it 
often laid down in the older jurists, 
that an action may be brought di¬ 
rectly against sons in power, for their 
wrongful acts. 


Gai. iv. 75. 77-70 ; D. ix. 4. 33-35. 

It is true that the sons of a family could be sued, but then 
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the plaintiff could only recover up to the amount of the pecu- 
Hum ; and, therefore, the old actio noxalis may have been a 
much more efficient remedy, though one which the more leni¬ 
ent idea of parental power, current in the later days of Boman 
law, would not sanction. 


Tit. IX. SI QUADBUPES PAUPEBIEM EECISSE 

DICATUB. 


A noxal action is given by the law 
of the Twelve Tables, when irrational 
animals, through wantonness, rage, 
or ferocity, have done any damage; 
but if the animals are delivered up 
in satisfaction for the damage done, 
the owner is secured against any 
action; such is the law of the Twelve 
Tables; as, for example, if a kicking 
horse should kick, or an ox, apt to 
gore, should inflict an injury with his 
horns. But this action can only be 
brought in the case of animals acting 
conti-ary to their nature, for, when the 
ferocity of a beast is innate, no action 
can be brought, so that, if a bear 
break loose from his master, and 
mischief be done, the master can¬ 
not be sued; for he ceased to be the 
master as soon as the wild beast 
escaped. The word pauperies de¬ 
notes a damage done without any 
wrong intent; for an animal, void of 
reason, cannot be said to have had a 
wrong intent. Thus much as to 
noxal actions. 

D. ix. 1. 1, pr. 3, 4. 7. 10. 

Although in the Twelve Tables the word quadrupes was 
used, all animals were held to he included under it 

The distinction noticed in the text is that between an animal 
with an inborn fierceness {genitalis feritas) and one with a 
confirmed vicious habit {calcitrosusy petere solitus). The 
owner of the latter only was liable to the actio noxalis given 
by the Twelve Tables. 

If an animal fierce by nature did. any damage while in the 
keeping of any one, his keeper would be liable to an actio 
utilis, though not to the direct actio noxalis given by the law 
of the Twelve Tables. (See next paragraph.) 


Animalium norniue qum ratione 
carent, si qua lascivia aut fervore aut 
feritate pauperiem fecerint, noxalis 
actio lege Duodecim Tabularum pro- 
dita est. Quni animalia, si nox:u de- 
dantur, profleiunt reo ad liberationem, 
quia ita lex Duodecim Tabularum 
Bcripta est, ut puta, si equus calcitro- 
sus colce percusacrit, aixt bos cornu 
petere solitus petierit. Hibc autem 
actio in iis qum contra naturam mo- 
ventur locum habet: ceterum, si geni¬ 
talis sit feritas, cossat. Denique si 
ursiis fugit a domino et sic nocuit, 
non potest quondam dominus con- 
veniri, quia desiit dominus esse ubi 
fera evosit. Pauperies autem est 
damnum sine injuria facientis datum: 
ncc enim potest animal injuriam fe- 
cisse dici, quod sensu caret. lIa:o 
quod ad noxalem pertiuet actionem. 



SCO 


LIB. IV. 


TIT. X. 


1. Ceterura sciendum est oedilitio 
edicto proMberi nos canem, verrem, 
aprum, ursum, leonem ibi babero qua 
vulgo iter fit; et si adversus ea fac¬ 
tum erit, ot nocitum libero liomini 
esse dicetur, quod bonum et tequum 
judici videtur, tanti dominus condera' 
netiu*: ceterarum rerum, quanti dam¬ 
num datum sit dupli. Prieter has 
autem o'dilitias actiones, et de pau- 
perie locum liabebit; nuraquam enim 
actiones, priesertim pcenales, de ea- 
dem re conciurentes alia aliam con- 
sumit. 


1. It must be observed, that the 
edict of the (edile forbids any man 
to keep a dog, a boar, a bear, or a lion, 
where there is a public rood; and, if 
this prohibition be disobeyed, and 
any freeman receive hurt, the master 
of the beast may be condemned at 
the discretion of the judge; and, in 
case of damage to anything else, the 
condemnation must be in double the 
amount of damage done. Besides 
the tedilitian action, the action de 
pauperie may also be brought against 
the same person; for when different 
actions, especially penal actions, may 
be each brought on account of the 
same thing, the employment of one 
does not prevent the employment of 
another. 


D. ix. 4. 2.1; D. xxi. 1. 40. 1; D. xxi. 1. 41, 42; D. xliv. 7. 00. 


Tit. X. DE IIS PER QUOS AGERE POSSUMUS. 


Nunc admonendi sumus agcre 
posse qneiiilibet hominem aut suo 
nomine, aut alieno: alienn velnti 
procuratorio, tutorio, curatorio; cum 
olim in usu fuisset alterius nomine 
agere non posse, nisi pro populo, pro 
libertate, pro tutela, Praiterea lege 
Hostilia permissum est furti agere' 
eorura nomine qui apud hostes as¬ 
sent, aut reipublicne causa abessent, 
quive in eorum cujus tutela essent. 
Kt quia hoc non mihimam incom- 
moditatem habebat, quod alieno no¬ 
mine neque agere neque excipero 
actionem liccbat, coeperunt homines 
per procuratores litigore; nam et 
morbus et n?tas et necessaria pero- 
grinatio, ithmque alifls multre causm 
ssepe impedimento sunt quominus 
rem suam exequi possint. 


.We must now remark, that a per¬ 
son may conduct an action either in 
his own name, or in that of another, 
as, for instance, if he is a procurator, 
a tutor, or a curator; hut anciently, 
custom forbad one person conducting 
an notion in the name of another, 
unless for the people, for freedom, or 
for a pupil. The lex Hostilia after¬ 
wards permitted an actio furti to be 
brought in the names of those who 
were prisoners in the hands of an 
enemy, of persons absent in the ser¬ 
vice of the state, or under the care of 
tutors. But, as it was found to be 
exceedingly inconvenient, tliat one 
man should be prohibited from bring¬ 
ing or defending an action in the 
name of another, it by degrees be¬ 
came a practice to sue by procurators. 
For ill-health, old age, unavoidable 
journeys, and many other causes, 
continually, prevent mankind from 
being able to attend personally to 
their own affairs. 


Gai. iv. 82; D. 1. 17.123; D. iii. 3. 1. 2. 

The old principle of Roman law was, that no one could 
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represent another, and with the exceptions noticed in the text 
tins principle was rigorously observed during the period of the 
actions of law. 

By ayere ]}ro popitlo was meant bringing an actio popularis 
{earn j^opularem actioftem dicimus qme suumjiis tuetiiVy 

(D. xlvii. Sif‘3. 1); by ayerc jiro Uhertate, was meant becoming 
assertor lihertatis for a slave; and by agere pro tutelar bring¬ 
ing an action on behalf of a pupil. 

Under the system oi/ormtila, the first stop towards breaking 
through the old rule was the permitting a coynitor to be ap¬ 
pointed. A coynitor was a person who w'as appointed by one 
of the parties to a suit to conduct it lor him. The coynitor 
himself was not necessarily present when he was appointed, but 
it was necessary that the appointment should be made before 
the magistrate, in presence of the adversary, and by a certain 
form of words. For instance, a plaintiff speaking generally of 
his action would say, “ Quod ego tecum ayere volo, in earn 
rem Lucium Titium coynitorem do.'" Other forms, adapted 
to other eases, are given in Gaius (iv. 8fi). 

The next step wavs to permit a procurator api^ointed by a 
mandate to conduct a suit, but he did so in his own name, for 
it was not till a late period of Homan law that a procurator 
could expressly I’cprcsent his principal. He had accordingly 
to give secuiity rntam rem dominum hahiturum, that his 
principal would ratify what he did. When a coynitor or pro¬ 
curator appeared instead of the real party to the suit, the 
intentio of the formula was left as it would have been if the 
party himself had appeared, as, for instance, ^i paret Nurne- 
riuni Ncyidiiini Publio Mcerio sceatertiuni AT. millia dare 
oportercy and then in the cojtdemnatio the name of the 
coynitor was substituted, judex Nunterium Neyidium iMcio 
Tilio seatcrtiuni X. millia condemna. (Gai. iv. 86, 87.) 

In the time of Justinian a procurator, however appointed, 
and even the neyotiorum yentor, if he procured a subsequent 
ratification from his principal, could in every way represent the 
principnl. The procurator need not give any security, provided 
that, if his principal were absent, he could satisfactorily show 
that he had authority to act for him. The fwyoiiorum gestory 
generally in such a case called defensor, because he w'ould sel¬ 
dom take the responsibility on himself, except when the person 
for whom he appeared was the attacked party, had to give 
security ratam rem dominum hahiturum ov judicatum sold. 

1. Procurator neqne certis verbis, 1. A procurator is appointed without 
neque prnesente ndversario, imrao any particular form of words, nor is 
plerumquo ignorant© eo constituitur; the presence of the adverse party re- 
cuicumque enim permiseris rem tuam quired ; indeed, it is generally done 

O O 
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agere aut dcfeiidere, is procurator without his knowledge. For any one 
intelligitur. is considered to bo your procurator 

who is employed to bring or to defend 
an action for you. 

Gat. iv. fid; D. iii. 3. 1. 1. 3. 

2. Tutores et curatores queinad- 2, How tutors and curators are 
modum constitmmtur, primo libro appointed has been alreaily explained 
cxpobitum est. in the First Book. 

Gat. iv. fi;>. 

If the tutor, in appearing for tiie pupil, had merely discharged 
a duty forced upon him, the ac//o judicati {i.e. the aotio?i 
brought to enforce the sentence) was given to or against the 
pupil. If the tutor chose to appear for the pu])il wlien he need 
have done nothing more than authorize the pupil to appear 
himself, tlic aedio judicati was given to or against the tutor. 
The case was the same as regards the curators of persons uiulc'r 
the age of J25. 


Tit. XL DE SATISDATIOMBUy. 


Ratisdutionum inodtis alius anti- 
(piitati placuit, aliuin noviUis per 
nsum aniplexa est. Olim eniiii, si 
in rem agebaUir, satisclare possessor 
compellcbatur, ut .si victus e.ssct, nec 
rem ipsam restitiieret nec litis a-sti- 
mationem ejus, potestas cs.set pclitoi-i 
aut cum eo ageudi, aut cum fiJejus- 
soribiis ejus; qiise satisdatio appel- 
lalur judicatum solvi. I'nde autem 
sic appellatur, facile est intclligere ; 
namque stipulatur quis ut solvatur 
sibi quod fuerit jiulicatum. MuUo 
magis is qui in rem actione conve- 
niebatur, satisdare cogebatur, si alicno 
nomine judicium accipiebat. Ipso 
autem qui in rem agebat, si suo no¬ 
mine petebat, satisdare non cogeba¬ 
tur, procurator vero, si in rem agebat, 
satisdare jubebatur ratam rem domi- 
num habiturum : periculum enira erat 
ne itenim dominus de cadem ro ex- 
periretur. Tutores et curatores, eodem 
modo quo et procuratores, satisdare 
debere verba edict! faciebant; sed 
aliqtiando bis agentibns satisdatio re- 
mittebatur. Hecc ita eraiit, si in rem 
agebator. 


One system of taking securities 
prevailed in ancient tunes; custom 
bus introduced another in modern 
times. Formerly, in a real action, 
tho possessor was compelled to give 
security, so that if he lost liis cause, 
and did not either restore the tlnng 
itself, or pay the estimated valuo of 
it, tlie plaintiff might either sue him 
or Ins tidejnssors; this species of 
security is termedymitCM/fme A‘«/i’/,nor 
is it difficult to understand why it is 
so called. For the plaintiff used to 
stipulate that what was adjudged to 
him should be paid, and rvith still 
greater reason was a person sued in 
a real action obliged to give security 
if he was defendant in the name of 
another. A plaintiff in a real action 
suing in his own name, was not 
obliged to give security; but a procu¬ 
rator had to give security that his acts 
would be ratified by the person for 
whom he acted; for there was a 
danger lest the person should bring a 
fresh action for the same thing, liy 
the words of the edict, tutors and 
curators were bound to give security, 
as well as procurators, but it was 
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sometimes dispensed with when they 
were the plaintiffs. Such was the 
pi;actice with regard to real actions. 

Gai. iv. 89. 91. 90. 98-100; D. xlvi. 7. 6. 


Judicatum solvi stipulatio tres clausulns in mutm collatas 
hahet; de re judicata, de re defendenda, de dolo nialo. (D. 
xlvi. 7. 6.) There were three objects secured by the cautio 
judicatum solvi; the surety promised (1), that the litis cesli- 
walio, the amount of what was adjudged by the sentence, should 
be paid if tlie defendant should be condemned and should not 
give back the thing; (2), that the defendant should appear to 
receive the sentence of the judge; (3), tliat the defendant 
should use no dolus malus, should not, for instance, give back 
tlic thing, but give it in a state deteriorated by his fault. The 
object of the defendant, as well as the sureties, binding himself 
for the litis testimatio {aut cum eo a(fe?idi, says the text, aut 
rum Jidejussorihus), was to give the plaintiff his choice between 
an action e.v stipulatu, which was often preferred, or one ex 
judicata, i. e. upon, or to enforce, the sentence. The object of 
making the defendant directly liable, by a stipulation, if he did 
not appear to defend the action, was to avoid having recourse 
to tl)e less direct mode in wJiich the disobedience of the de¬ 
fendant to obey the magistrate’s summons was made to benefit 
the plaintiff. 

Satisdare possessor compellehatur. If the possessor would 
not give the cautio judicatum solvi, the possession, by means 
of an interdict (see Tit. 16. 3) was transferred to the plaintiff, 
if lie were willing to give the security which his adversary 
refused to give. 

Litis ecstimatio. Lis here signifies the subject of the suit. 

Multo muffis si alieno nomine. This applied to the procu 
rator in the days when ho did not really represent the principa . 
The cognitor never gave security. The person really interested 
in the action was called litis; when the procurator 

did not represent him, but came forward as if he were the 
domiuus litis, it was necessary to guard against the real donii- 
nus litis bringing another action. 

Tutors had probably to give security in all cases where they 
were the party defendant. 


1. Si vero in personam, ab actoris 
qnidem parte eadem obtinebant, qua) 
diximus in actione qua in rem agitur. 
Ab cjus vero parte cum quo agitur, si 
q\udcm alieno nomine aliquis inter- 
veniret, omnimodo satisdaret, quia 
nemo defensor in aliens re sine satis- 


1. Tn personal actions, on tlie part 
of the plaintiff, the same rules as to 
giving security were observed as in 
real actions. As to tlie defendant, if 
he appeared in the unme of another, 
he was obliged to give security, for 
no one was considered a competent 

o o 2 
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dalinne idoneus esse creditnr. Quod defendant in behalf of another tinless 

si proprio nomine aliqiiis jniheiuin lie gave security; hut any one who 

accipiehat in personam, jiidicutum defended a personal action in his 

sohi salisdare non eogebatur. own name was not compelled to give 

the security jMrfica/jini solvi. 

Gai. iv. 100-10‘J. 

If the defendnnt was a cognitor, the dominus litis gave 
security for him. Fragm. 317.) 

2. Sed hffc hodio aliter obseiwan- 2. At present a different practice 

tur: sive euim quis in rem aciione prevails. A defendant who is sued 

conveniiur sive id pei-Nonam siio no- in his own name, eitlier in a real or 

mine, nullam salisdatiunem pro litis personal action, is not forced to give 

rcstimatione dare compellitur, sed security for the peyment of the esti- 

pro sua tantuin persona, quod in mated value of the thing sued for, 

judicio perinaneat usque ad termi- but only for his own person, that is, 

iium litis; vel conimitutur smu pro- that ho will remain and abide the 

mission! cum jurejurando, qnam jura- judgment until the end of the suit, 

toriam cautionem vociinl; vel nudam For this security recourse may he 

promissiontra vel satisdationem pro had to the promise on oath of the 

qiialitato persona* sua* duio compelli- party, when the Kcciii ity is cnlloil a 

tur. cniiliu jmaloria, or to his simple pro¬ 

mise without oath, or to a snlisiUilio, 
according to the quality of the per¬ 
son. 

C. xii. 1. 17. 

In judicio permaneat. An etirlicr writer would liave snid 
in jure, as the cautio was given when tlic parties were before 
the preetortliat the defendant would go before \\ig judex. But 
in Justinian’s time the distinction of in jure and in judicio 
was (lone away. 

We gather from tlie text, t’mt wliereas under the old law the 
defendant would have had to give security both for the payment 
of the amount at which the subject-matter of the action was 
valued, and that he would appear to defend Jiimself re de- 
fendenda, or, as here, iu judicio permaneat), under Justi¬ 
nian’s legislation he did not engage at all for the former, and 
for the latter he did not necessarily give tlio security of a fide¬ 
jussor, but if a vir illustris, only pledged himself by oath, or 
even by a simple promise. (C. xii. 1. 17.) 

3. Sin autein per procuratorem lis 3. But, where a suit is commenced 
vel infertur vel suscipitur, in aLtoris or defended hy a procurator, if tlie 
qiiidem persona, si non mandatuin procurator of the plaintiff does not 
ttctis in.sinuntuni est, vel preesens do- either register a mandate of appoiiit- 
minus litis in judicio procuratoris sui ment, or if the person wlio really 
personam confirraaverit, ratam rem brings the action does not himself 
dominum linbiturum sati.sdationem appear before the judge to confirm 
procurator dare compellitur: eodem tlie appointment of the procurator, 
obserrando, et si tutor vel curator vel then the procurator himself is obliged 
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ftliae talea persontc qiire alienai'um to give security, tlmt the person for 
rerum gubernationem reccperunt, whom he acts will ratify his pro- 
litem quibusdam per alium inferunt. ceedings. Tiie same rule applies 

also if a tutor, curator, or any 
other person, who has undertaken 
to manage the affairs of another, 
brings an action tlirough a third 
party. 

4. Si voro aliquis convenitur, si 4, As to the defendant, if he ap- 

quidera prresens procuratorem dare pears and wishes to appoint a pro- 
paratus est, potest vel ipse in judi- curator, he may either himself come 
cium venire, et sui procuratoris per- before the judge, and tliere confirm 
sonam per judicatiiin solvi satisda- the appearance of the procurator, by 
tioiiis solomnes stipulationes firinare, giving with a solemn stipulation the 
vel extra judicium satisdationem ex- cautiim called judicaltmi solvi, or he 
ponere, per quara ipse sui prociira- may give such a security elsewhere, 
toris fitlejussor existat pro omnibus ami become himself the fidejussor 
jiidicatiim solvi satisdationis clau'-u- of his own procurator, as to each 
lis : ubi et do hyiiotheca suaruni re- clause of the caution judivatum solvi, 
rum convenire compellitnr, sive in and he is then compelled to subject 
judicio promiscrit, sive extra judicium all his property to a hijpotheca, whu- 
ca\eiit, ut tarn ipse qu.xm heredes ther he promises before the judge nr 
ejus obligenlur; aha insuper can tela not, and this obligation binds not only 
vel salisdatione piojiter personam hjiu.self but his hors. He must also 
ipsius exptmenda, quod tempore sen- give a fuithcr caution that lie will 
tenliic recitandiu ni jmlicio inveiiic- himself appear at the time when 
tiir, vel si non venerit omnia dahit judgment is given, or if he fails to 
fidejussor quae condemnatione conli- do so, his Jidijiissor will be obliged to 
nentur, nisi fueiit provocatum. pay all tliut is fixed to be paid by the 

sentence, unless the decision bo ap¬ 
pealed against. 

For the clausttlce of the cautin judicatum solvi, see note on 
the introductory pnrngrnph of this Title. 

Alia insuper cautela. This was to insure tlmt the actio 
judicati should be given against the real dominas litis. 

5. Si vero reus prresto ex quacuin- 5. But if, from any cause, a de¬ 

que causa non fiicrit, et alius velit fendant does not appear, and anotlier 
defensionern ejiis subire, nulla dilfe- person is willing to defend the action 
rentia inter nctiones in rem vel in for him, he may do so (nor does it 
jiersonam introducenda, potest hoc make any diflerence wbetber the ac- 
facere, ita tanien ut satisdationem tion is real or personal), but be must 
judicatum solvi pro btis n'stimationo give, security jiidicahwt solvi to the 
priestet; nemo etiim secundum veto- aruount of what is at stake; for, ac- 
rem regnlam (ut jam dictum est) cording to the old rule of law we 
alieno! rei sine salisdatione defensor have just mentioned, no one can be 
idoneus inlelligitur. defendant for another without giving 

security. 

0. Qufc omnia apertius et perfec- 0. All this will he learnt more easily 
tissiine a quolidiano judiciorum usu and fully by attending the sittings of 
in ipsis rerum documentis apparent, judges, and by tlie teaching of actual 

practice. 

7. Qiiam formam non solum in hac 7. We order that th- se rules shall 
regia urbe, sed etiara in omnibus nos- be observed not only this our 
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tris provinciis, et si propter imperi- 
tiam forte alitor celebrabaiitur, obti- 
nero censemus; ciim nccesse est 
onines provincias cajiut omniuro nos- 
tJ'arum civitatuju, ill est, banc regiam 
urbem ejusque observantiam soqui. 


royal city, but also in all our pro¬ 
vinces, although otlier usages may 
be now adopted there through igno¬ 
rance; for it is necessary that all 
tlie provinces sliould conform to tlio 
practice of our royal city, the capital 
of our whole empire. 


Tit. Xri. DE PERPETUIS ET TEMPORALIBUS AC- 
TIONIBUS, ET QUiE AD HEREDES ET IN PIE- 
REDES TRANSEUNT. 


Hoc loco admonendi sumus, eas 
quidem actiones qme ex lege sena 
tusvo consulto sive ex sacris consti- 
tutionibns proftciscuntur, perpetuo 
solerc antiqnitus competere, donee 
Hacrre const!tutiones tan> in rern qnam 
in personam actionibus certos fines 
dederunt; eas vero quai ex propria 
pr.-etoris jurisdictione pendent, ple- 
rumque intra annum vivere: nam et 
ipsius prajtoris intra annum crat im- 
periurn. Aliqnando tainen et in per- 
petuum extendnntur, id est, usque ad 
finem ex constilutionibns introdne- 
tura: quales sunt ero quas boporum 
possessori, cetcrisque qni heredis loco 
sunt, accommodat. Furti quoque 
nianifesti actio, quamvis ex ipsius 
pra^toris jurisdictione proficiscatur, 
tamen perpetno datur; absurdum 
enim esse cxistimavit anno earn ter- 
minari. 


"NVe ought here to observe that the 
actions derived from the law, from a 
scuiifKs roiiRiiUmn, or from unperial 
constitutions, could formerly be exer¬ 
cised at any length of time, however 
groat; until imperial constitutions 
assigned fixed limits hotli to real and 
to personal actions. Of tho actions 
derived from the jurisdiction of tho 
pra'tor, the greater part only last 
during one year, for this was the 
limit of the pru'tor’s authority. Some¬ 
times, however, these actions are per¬ 
petual, that is, last until the timo 
fixed by the constitutions; such are 
those given to the honorum possessor 
and to others standing in tho place 
of tho heir. The action furti mnui- 
festi, also, though proceeding from 
the jurisdiction of tho pnetor, is yet 
perpetual, for it seemed absurd to 
limit its duration to a year. 


Gai. iv. 110, 111. 


This Title gives u.s two more divisions of actions, making an 
eighth and a ninth, viz. actions perpetual and temporary, and 
actions transmissible and not transmissible to and against heirs. 

Although the duration of the prtetor’s authority may have 
suggested the particular length of time during which actionea 
temporales could be brought, we must not suppose that they 
had to be either brought or concluded while the same person 
was prietor during whose tenure of office the right to bring 
them first accrued. As an exception to the rule that prastorian 
actions lasted only for a year, we have mentioned in the Text 
the actio furti manifesti, which was perpetual because it was 
really derived from the Twelve Tables, the preetor having only 
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substituted ft pecuniary for a capital penalty. (Gai. iv. 111.) 
Also, almost all prcctorinn actions, the object of which was to 
establish a right to a particular thing [actioncs reipersecutoriui), 
were perpetual. (D. xliv. 7. 35.) 

In A.D, 424, Theodosius II. enacted that, as a general rule, 
actions, real or personal, should not be brought after a lapse of 
thirty years. (C. vii. 39. 3.) Subsequently the time was, in 
the case of some actions, as in that of an actio hypothecariay 
when the thing hypothecated remained in the hands of the 
debtor, extended to forty years. (0. vii. 39. 71.) The term 
ju’rjwli/a, l)owever, still continued to be applied to these 
actions, though, properly speaking, in the time of Justinian it 
meant nothing mo e than an action which could be brought 
within tliirty or forty years, as opposed to those wliich could 
t)ii]y ho bi'ought within a shorter period. The effect of the 
lapse of time, in cases wliere actions coul.d only be brought 
within thirty or forty years, was, it may be observed, to bar the 
action, not, as in the case of prescription by the lapse of ten 
or twenty years under the legislation of Justinian (see Bk. ii. 
Tit. 0), to transfer the property. 


1. No/J omnes nulom actiones qn.ii 
in iiliqnoin ant ij)f,(> jure coinpotunt 
aut a pnt'toro dautiir, et in lieredc'in 
j«^(pxe coriipctunt aut daii solent: est 
omin cfirtissiina juris regula, ex luale- 
lioiis pa-iiales uidioncs in lieredemrei 
non coiniJetere, voluti furti, vi Lono- 
runi raptoi'inn, injiiriai’uiu, danini 
iiijiiriiu; sed heredibiis hujnsmodi 
actiones competunt, nec denegnnUir, 
excepta injuriamm actione, et si qua 
alia sirnilis inveniatnr. Aliquando 
iamon etiam ex contractu actio con¬ 
tra lieredein non coinpetit, cum tes¬ 
tator dolose versatus sit, et ad liere- 
dom ejus nihil cx co dolo pervenerit. 
I'tenales autom actiones quas supra 
diximns, si ab ipsis principalibu.s per- 
sonis fuorint contostata',, et heredilms 
dantur, et contra hcredes transcuut. 


1. It is not all the actions allowed 
against any one by the law, or given 
by the iirictnr, that will equally be 
allowed or given against his heir. 
I’or it is a fixed rule of law, that 
actions arising from delicts are 
not allowed against the lieir of the 
delinquent, as, for instance, the 
actions furti, vi honorum rnptorum, 
injuriamm, riontni injtiriie. These 
actions are, however, given to heirs, 
with the exception of tlie action in- 
jnriarnm, and others that may resem¬ 
ble it. Sometimes an action, arising 
from a contract, is not allowed against 
an heir; for instance,the action given 
against any one for wilful wrong com¬ 
mitted by him, is not allowed against 
the heir under his testament. But 
penal actions, sucli as those of which 
we have just spoken from the mo¬ 
ment of the litis contestatio, pass both 
to and against the heirs to the par¬ 
ties. 


Gai. iv. 113, 113; D. iv. 3. 17. 1; D. xliv. 7. 20. 58. 

Aliqtiando e.v cotttraelu actio contra heredeni non competit. 
This is taken from Gains, wlio means it to apply to the heirs of 
adslijmlatureti, sponsorcs, m^Jideftroniissores; for tneir heirs 
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were not 'bojind; but it is difficult to say to what it could apply 
in the time of Justinian. It would also be supposed, from the 
text, that an action making a testator responsible for dolus 
malus did not ordinarily pass against his heirs, if his heirs 
were not benefited by the wrong he had committed; but there 
was only one case in which the action did not pass against his 
heirs whether they had benefited by the dolus malus or not, 
namely, the action in duplum against a person who had been 
guiiuy of dolus maluH with regard to a deposit placed in his 
custody under the pressure of an accidental misfortune (see 
Tit. 0. 28) ; and even in this case an actio in simplum passed 
against the heirs. (D. xvi. 3. 18.) The whole of the passage 
in the text seems inaccurate. 


2. Superest iit admoneamiis, quod, 
si ante rem .iudieatarn is cum quo 
acturn est salislaciat actoii, officio 
judicis convenit earn absolvere, licet 
judicii accipiendi tempore in eii causa 
fuisset, ut darnnari clebeat: et hoc 
est quod ante vulgo dicebatur, omnia 
judicia absolutoria esse. 


2. It remains that we should re¬ 
mark, that if, before the sentence, the 
defendant satisfies the plaintiff, the 
judge ought to absolve the delendant, 
although, from the time of the action 
being eoinnieiic.ed before, the magis¬ 
trate, it was evident the delendant 
would he condemned. It is in this 
sense that in former times it was 
commonly said tliat in all actions 
the defendant might be absolved. 


Gai. iv. 111. 


The Proculians, we may suppose from what Gains tells us 
(iv. Ill), had maintained that, as the question on wliich the 
condemnation depended was whether a certain fact did or did 
not exist at the time when the action was given, the judge 
could not avoid condemning the defendant, if the defendant 
was at that time in a position to be condemned. The contrary 
opinion of the-Sabinians is here confirmed by Justinian. 


Tit. XIII. DE EXCEPTIONIBUS. 


Seqnitur ut de exceptionlbus dia- 
piciamus. Gomparatcc autem sunt 
exceptiones defendendorum eoriim 
gratia cum quihus agitur: soepe enirn 
accidit, ut licet ipsa perseciitio qua 
actor experitur justa sit, tainen ini- 
qua sit adversus eum cum quo agitur. 


It now follows that we .slionld 
speak of exceptions. Tliey have been 
introduced as a means of defence for 
those against whom the action is 
brought. For it often happens that 
tlie action of the plaintiff, although 
in itself justly brought, is yet unjust 
with respect to the person against 
whom it is brought. 


Gai. iv. 115,116. 

Exceptions belonged properly to the system of formulee 
only. Under that system the preetor or other magistrate who 
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pronounced on the riglit, qui jus dicehat, decided whether, on 
the statement of facts, the plaintiff’ had a right to an'action. If 
ho had, the parties were sent to the judge. But though tho 
plaintiff* might have a right to an action, the defendant might 
have some ground to urge why, in the particular instance, the 
action should be defeated. He stated these grounds to the 
praetor, and tho statement was incorporated in the formula sent 
to the judge, and was called the exceplio ; it excepted, or took 
away from the power of the action. (See Introd. sec. 101 ) 
The judge was bound by the instructions he received in tho 
inteutio. He could take notice of no reason urged by the 
defendant why the action should fail, if the only question sub¬ 
mitted to him by the praetor Avas whether the plaintiff had a 
good ground of action. It was necessary that the preetor should 
also expressly instruct him to inquire whether the action, how¬ 
ever well grounded, ought not to be defeated. 

Tor instance, supposing an action was brought on a stipula¬ 
tion, the formula would run Hi 2 )aret Numei'inni Net/idium 
Aulo Agerio scstextium X millia dure oportere. Tho only 
question which the judex could have to decide would be, was 
the stipulation made or not? If it was, the right of the plain¬ 
tiff to have a sentence in his favour was indisputable. But sup¬ 
posing the prffitor went on to add an exception, and say Si in 
ea re nihil dolo mala Aiili Atjerii factum sit neque Jiat, then 
a further inquiry would have to be made; was there any fraud 
on the part of the creditor which made it unjust that he should 
recover in the action ? 

The defendant, in making an exception, was not supposed to 
admit the truth of the plaintiff's statement. (D. xliv. 1. 9.) 
Tho plaintiff had first to prove his inteiUio, and unless he did 
so tho action failed. Supposing he proved it to the satisfaction 
of the judex, it was then for the defendant to prove his excep¬ 
tion. He affirmed the facts on which the exception rested, and 
he must prove them; he was in his turn the attacking party; 
Reus in exceptione actor est. (D. xliv. 1. 1.) 

There was, however, a class of actions, viz. those home fidei, 
in which, as wo have already said (see I’it. 0. 31), exceptions 
were never used; for here the judge was bound by the character 
of the action to examine into all the circumstances, and only to 
condemn the defendant if justice demanded he should do so. 
The action itself was said to imply any exception that could bo 
set up. (D. XXXV. I. 84. 5.) 

In the time of Justinian there were, properly speaking, no 
such things as exceptions. The word came to mean any de¬ 
fence other than a denial of the subsistence of .‘he right of 
action, which was urged before the magistrate by tho defendant. 
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1. Verbi gratia, si metii coactus, aufc 
dolo indnctus, aiit erroro lapsus, sti- 
piilauti Titio proinisisti quod non 
dobueras, ptilam est jure civili to ob- 
ligaturn esse, ct actio qua iiitenditur 
dare tc oportero, efficux est; acd ini- 
qtiuin est te condemuari. Ideoquo 
datiir tibi exceptio inetus causa, aut 
doli mali, nut in factum coini)osita ad 
impugnandam actionem. 


I) xliv. i. 4. 10. ; 


1. For instance, if forced by fear, 
inveigled by fraud, or fallen into a 
mistake, you promise Titius in n sti¬ 
pulation that which you did not owe 
Inm, it is evident that, according to 
the civil law, you are bound, and the 
action, in which it is maintained that 
you ought to givo, is validly brought. 
Yet it is unjust tliat you should be 
condemned; and, therefore, to repel 
the action, you liave given you tlie 
exception meltis causa, or doli mail, or 
one made to raise the question of a 
pariicular fact. 

13 ; T). xliv. 7. 3(5. 


Errore lapsus, i.e. not a mistake as to the thing forming 
the suhjeot of the stipiihition, for such a mist.'ike would make 
tlie stipulation void; but a mistake in the apprelionsion of 
some fact which, if the defeiuhint had known lightly, lie would 
not have entered into the stipulation, (Heellk. iii. Tit. 11). Uil.) 

The aauxptio mclus causa ran thus: >S7 iu ca re nihil meins 
causa factum est. The e.vccptiu doli mali thus: Si in ca re 
nihil dolo malo Audi Afjerii factum sit nequa fiat. (D. xliv. 
4. d. 2 and 4.) Wo may remark that the former is general, 
(fear inspired by any one whomsoever,) the latter personal, 
(the fraud of Aulus Agcriiis,) and that the e.rceptio doli mali 
relates not only to the character of the action at the particular 
time when the obligation was formed, but also to its subsequent 
character, neque factum sit neque Jiat. A claim might be 
perfectly fair in the first instance, and afterwards become only 
partially so, or. even wholly unfair. For instance, the real 
owner of an estate might claim it, and then find that the 
possessor, having improved it during the time he held it, is 
entitled ta compensation. If the owner refuses the compensa¬ 
tion, his claim, in itself fair, becomes, in the way he urges it, 
unfair. 


In factum composita, i. e. shaped so as to raise the question 
whether a statement of a particular fact was or was not true. 
Some particular fact is submitted by the pnetor to the judex, 
instead of such a general inquiry as wlietlicr the plaintiff has 
been guilty of fraud. For instance, to use the example given 
in the Digest (xlv. 1. 22), the inquiry directed to be made 
might be whether the plaintiff hn.s not made the defendant 
believe that the subject of stipulation, which is made of brass, 
was made of gold. 

The exceptio in factum coinposita was thus, like the actio 
in factum composita, opposed to one in jus concepta. For 
instance, the exceptio doli mali, which was in jus concepta. 
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not only raised a question of fact, but made it requisite that 
the judex should affix a certain character to tho acts of the 
parties. It may be observed that this general exception doli 
mali would always answer every purpose which could be gained 
by using an exception iti factum composita; for any particular 
fact which) if stated as an exception and proved, would furnish 
a bar to the action, would be taken notice of under the ex¬ 
ception doli mali. But the magistrate would not always allow 
an exception doli mali to be inserted when he would give per¬ 
mission to employ one in factum composita; for infamy was 
attached to a plaintiff against whom an exception doli mali 
was proved; and when the plaintiff stood to the defendant in 
any such near relation as that of patron or ascendant, the 
magistrate would not'allow an exception to be used which 
would have any further consequence than to protect the de- 
fcudaijt. 

2. Iilcm juris est, si qnis quasi 2. It is the sainf?,if any one shonld 
crodendi causa peenuiam slipulatns stipulate from you for tlie repayment 
fncrit, ncquo nunieravcrit; nam earn of money lie is to lend you, and then 
pociiniam a te petere posse euni cer- does not pay to you the sum borrowed; 
turn est, dare enim tc oportet, cum iu sucli a case, he could certainly de- 
ex stipnlatione tonearis; sed quia ini- mimd from you the amount you have 
quum est eo nomine to condeiunari, engaged to rejiay him, and you are 
placet per exceptinnem pccimiie non bound to give it, for you are tied by 
numciiiLie te defendi dehere, cujus the stipulation. But as it would be 
teinpora nos (secundum quod jam unjust that you should bo condemned 
superioi ibus lihris seiiptuin est) cou- in such an action, it has h» 2 cn thought 
stilutioiio nostra coarctuvimus. right you should have the defence of 

the exception pcctmup non nitmcratfe. 
The time within which this exception 
can be used, has, as we have said in 
a formOi’ Book, been shortened by 
our constitution. 

Gai. iv. 110; C. iv. 30. 14. 

Quasi credcudi caiisay i.e. had made tho defendant promise 
to pay a sum, as if he, the plaintiff, were going to lend the sum 
to the defendant. 

It will be rememhorod that, in this exception, the burden of 
proof was on tho plaintiff, instead of, as in other exceptions, on 
the defendant. (Sec Bk. hi. Tit. 21.) 

•3. J’nnterea debitor, si pactus fucrit 3. Again, tho debtor who has 

cum creditore no a se peteretur, nihi- agreed with his creditor that pay- 

lominus ohligalus manet, quia pacto ment shall not be demanded from 
convento obligationos non omnimodo him, still remains bound. For an 
dissolvuntur. Qua de causa effleax agreement is not a mode by which 
est adversus eum actio qua actor in- obligations are always dissolved. The 
tendit, si paret cum dare oportere; action, therefore, in which tho 

sed quia iniquum est contra pactio- runs, “ If it appears that he ought to 

nem cum damnari,defenditur per ex- give," may be validly hn ught against 

ceptionem pacti conventi. him; but as it would bo unjust that 
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he should be condemned in contra¬ 
vention of tho agreement, lie may 
use in his defence the exception pacli 
conventi. 

Gat. iv. 110. 

Obligations formed re or verbis could not be dissolved by a 
simple pact. As the contract was a subsisting one, an exception 
was necessary. The exception pacti conventi ran thus: Si 
inter Aulnni Afferitim et Nitmeriuni Neffidiiim non vonvenit, 
ne ea pecunia petereiiir. (Gai. iv. ll'J.) 

4. JCi|ue si delmor creditorc de- 4. So, too, if the debtor, wlien the 
ferente jinu\erit niliil se dare opor- creditor clialleiiges liim to swear, 
tere, adbuc obligatus permaiiet; sed atfirms on oath that he ought not to 
quia iinqmim est de peijurio qureri, gi\e, he still remains bound. Betas 
defendiiur per exceplioncrn juris- it would be unjust to examine wlic- 
jurandi. In lis quoque actionibus ther he lias perinred lnniself, he is 
qiiibus in rern agitur, lequo noces- allowed to defend himself ifith the 
saria^ sunt e.xceptiones, vehiti si pcli- exception jioisjiirnudi. In actions in 
tore deferente possessor juruverit rnn, these exciqiiions are ecpially ne- 
eam rein suani esse, et nihilouiinus ccssary; for instance, if tho posses- 
petitor eamdem reni viiidicet; licet .sor, on being cliallenged by the de- 
enim verurn sit quod intendit, id est, fendaiit, swears that the properly is 
rem ejus esse, iniquum tamen est bis, and yet the plaintiff still persists 
possessoreni coudemnari. in bis real action. For the claim of 

the plaintiff miglit be well founded, 
and jet it wouhl be unjust to con¬ 
demn the possessor. 

D. xii. a. n, pr. and 1 ; D. xii. 2, 0. 1; D. xii. 2. 11. 1. 

The exceptio jurisjurandi wns only necessary when the fact 
whether the defendant bad accepted the oath when oflered him 
was disputed. If it was acknowledged, the preetor would not 
give an action at all. (D. xii. 2. 3.) The oath terminated 
the right of the plaintiff to an action; jnsjurandum specieni 
transactionis continet^ niajoremque hahet auctorilatem quain 
res judicata. (D. xii. 2. 2.) 

0. Item si judicio tecum actum 5. Again, if an action real or per- 
fiieiit, sive in rem sue in personam, sonal has been brought against you, 
nibiloniinus obligutio durnt, et ideo the obligation still subsists, ami, in 
ipso jure de eadem re postea adversus strict law, an action might still be 
te agi potest: sed debes per excep- brought against you for the same ob- 
tionein rei judicaltie adjuvaii. ‘ jeet, Imt yon are protected by the ex¬ 

ception rci judiealae. 

' Gai. iv. 100, 107. 

Under the system of the actions of law, if a cause bad once 
been decided, no further action could again be brought on tho 
aame grounds (Gai. iv. 108); but this was not the case under 
the praetorian system. To understand the effect of a previous 
action having been brought under the prsetorian system, wo 
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must notice the distinction drawn by Gains in tho part of his 
Fourth Book which treats of exceptions between 
tima and jiidicia iniperio contbientia. A judieium leffiti- 
muni^ i. e. founded on the old jm civile^ was an action given 
in the city of Rome, or witl)in the first milestone round the 
city, between Roman citizens, and tried by a single judge. 
A judicium imperio codtinens, i. e. founded on the authority 
of the prtetor, was an action given out of Rome* or by recu‘ 
pterntores, or "when one or both parties was a peregrinus. The 
hitter, the inqierio continentia, never extinguished the right of 
action, and tlicrefore the plaintiff who brought an action for 
tho second time had to be met with an exception. With re¬ 
spect to judicia legitima, a fui ther distinction is to be made. 
]f they were iu ram or in factum, the nature of those actions 
prevented the litis coutestatio in their case operating as a 
novation ; and therefore, if a fresh action was brought, the 
defendant had to repel it by the exception rei judicata}, or in 
judicium dedurtof, as the case might be. Accordingly we may 
say, in brief, that under the pnetorian system none hut judicia 
legitima in personam extinguished the right of action, and 
therefore in all other cases an exception was necessary. 

In the time of .lustinian these distinctions had disappeared, 
and therefore he says generally that the res judicata produces 
nn exception. It was to have the same force as it had formerly 
had in the case oi'judicia imperio continentia, and not that it 
Jiad received in judicia legitima. Whether the action w^as 
real or personal, as the text informs us, tlie principal obliga¬ 
tion still subsisted, and, no novation having taken place, a 
second ajj^ion could only be repelled by an exception. But, 
practically •speaking, under tho system of judicia extraordi- 
nuria, as the judge did not receive instructions from a magis¬ 
trate, and was not bound within the limits of a formula, the 
distinction between the res judicata operating as a bar or as 
an exception was a very immaterial one. 

In oi’der that a res judicata should bo available either as a 
bar or an exijeption, it was necessary that there sliould have 
been, in the former action, the same thing as the subject-matter 
of the litigation, the same quantity, the same right, the same 
ground of action, the same persons suing in the same character; 
Cum quteritur lure exceptio noeeat necne,^ inspiciendum est 
an idem corpus sit: Quantitas eadem, idem jus: an eadem 
causa petendi, eadem conditio personarum — qua} nisi omnia 
concurrant alia res est. (D. xliv. 2. 12. Bk. 14.) 

0. Itiec exempli enusa retnlisse 0. Tlie above exfiinoles of excep- 
siiffli'iet. Alioquin, quam ex mnUis tions may sulfice. It nay be seen 
variisque causia exeeptiones rieces- in the larger work of ihi Digest or 
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sai’iiP sint, ex lalioribus I)igest(5nim 
seu Pandcctarum libris intelliyi po¬ 
tent. 

7. Quarum qiifeclam e legibus vol 
ex iis qui« legis \icem obtinent, vel 
ex ipsius pra-tei'is juri'^dictioue sub- 
stautiam capiunt. 

Gai. i 


Paiidocts bow nunit-rous and bow 
djflerent aro the cauacs wbicb make 
exceptions necessary. 

7. Some of these exceptions are 
derived from the laws, and from 
other enactments having the force 
of law, or from the jurisdiction of 
tlie pru'tor. 

. 118. 


E IcgihtiH; sad) as the exception nisi honis ccsserit, rela¬ 
tive to the cession of the debtor's goods, under the lex Julia. 

Ex iis quiV Icffis vicem obtinent, i. e. scnatus-consulta and 
constitutions. The exception under the rescript of Hadrian, 
pcrmitiiiig the employment of an exception doli mali when a 
plaintift' neglected to notice a counter-claim (see Tit. G. 39), 
may serve as an example. 

8. Appellantur aulcni excoptioncs, 8. lOxccptions ai’c cilher perpetual 
alia! perpctu.v et peie.niptoiia', aha and pcriimptory, or temporary and 
ternporules et dilatoria. ddatoiy. 

I), xliv. 1. ,‘l. 


The duration according to which exceptions are said to he 
perpetux or tcmporales, is the length of time in which they 
can he used by the defendant if he has occasion, not the 
length of time during which their effect continues if they are 
employed. 

All excoptiones popetiue were necessarily peremptorix ; if 
found to he justified by the facts, they set the matter in litiga¬ 
tion at rest for ever. All exceptiones temporales were ncccs- 
surily dilatori<c; they did but defer the decision of the matter 
in question till the expiration of a certain time. 


9. Tiiose are pei-petual and per¬ 
emptory which always present an 
obslaele to tho demand, for wo cut 
away the ground on which it is 
brought; as, for instance, tbe excep¬ 
tion doli mali, that meins causa, and 
that pacii conventi, when it lias been 
agreed that no demand for the money 
shall ever be made. 

D. xliv. 1.3.. 

An act might bo used for ever as an exception; and yet if 
an action wore brought grounded on it, that action might pos¬ 
sibly have to be brought within a certain time. For instance, 
if fraud or violence had been used in the making of a contract, 
the exception would be good whenever an action was brought 
on the contract; hut the person injured could only bring an 
actio doli or metus causa within a limited time. Hence it 


9. Perpetutu et peremptovirc* sunt, 
qutc semper agenlibus obstant, et 
semper rem de qua agitur perimunt: 
quails est oxcejitio doli mail, ct quod 
metus causa factum est, et iiacti con¬ 
venti, cum ita convencrit ne oninino 
pccunia peteretur. 
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camo to be said that such things were temjwralia ad ayendum, 
jperitetua ad cxcijpiendum. (See D. xliv. 4, 6, 0.) 


10. Teinporales atqao dilatoria: 
sunt, qua? ad tcmpus nocent, et tem- 
poris dilationem tribiiunt: qualis est 
pacti convonti, cum ita convonerit ne 
intra cerium tempua ageretur, veluti 
intra quincjueimium; nam fuiito eo 
temporo non impeditur actor rem 
exoqui. Ergo ii qiiibus intra certum 
tempua agero volentibus objicitur ex- 
coptio aiit pacti convtnti aut alia 
similis, difforre dcbeiit actionem et 
post jterapua agt-re; ideo enim et di- 
latoriu'. istm oxceptionos appcllantur. 
Alioquin, si intra tempns cgerint, ob- 
jectaqne sit exceptio, neqiio co jndi- 
cio quidquam consequereiitur propter 
exceptionem, neque jiosttempus ohm 
agero potcrant, cum temere rem in 
.judieinm deducebant et consumebant, 
qua rationc rem aniittebant. Ilodio 
aiitein non ita slrictc liie proi^cdero 
volumus; sod emu qui ante terapus 
pactionis vel obligationis litem in- 
Icire ansus est, Zeiioniaiiie consli- 
tntinni snbjacere ccnsemus, quam 
saoratissimus legislator de iis qui 
temijore plus petierint, protulit: ut 
si inducins quas ipso actor sijouto in- 
dulscrit vel natura actionis continot, 
conlompscrit, in duplnm babeant ii 
qui talcm inpuiam jiassi sunt; et 
post ens finitas non ahter litem sus- 
cipiaivt, nisi omnos exponsus litis 
antca accoiierint, ut nctores tali pvena 
perterriti ternpora litium doceaulur 
observarc. 


10. Those are temporary and dila¬ 
tory which present an obstacle for a 
certain time and procure delay. Such 
is the exception pacti conventi when 
it has been agreed that no action 
shall be brought for a certain time, 
as, iot instance, for five years; when 
once tliis period has elapsed, the 
plaintift' is not prevented from bring¬ 
ing liis action. Those, therefore, 
who seek to bring the action before 
the expiration of the time, and are 
repelled by the exception pacti con¬ 
venti, or any similar one, ought to 
put it off and to bring it after the 
time has elapsed; hence these excep¬ 
tions are termed dilatory. If plain¬ 
tiffs have brought the action before 
the expiration of the time, ^^nd been 
repelled by the exception, they will 
not gain luiytliiiig by the action they 
bring, because of the exception; and, 
formerly, they would not have been 
able again to bring an action on the 
cx])iration of the time, because they 
had rashly brought their claim before 
a judge, and so used up their light 
to liring an action, and lost all they 
could claim. But at the present day 
wo do not wish to proceed so rigor¬ 
ously; any one who shall venture to 
bring an action before the time fixed 
by the dgreenient or obligation, shall 
bo subject to the dispositions of the 
constitution of Zeno, intblisbed by 
that emperor with respect to those, 
who, in regard to time, ask more 
tlian is due to them. Consequently, 
if the plaintift' shall disregard the 
delay which he himself has volun¬ 
tarily accorded, or which results 
from the nature of the action, the 
delay shall be doubled for the benefit 
of those who have sustained such a 
wrong; and even after the expiration 
of the time, these persons shall not 
be obliged to defend the action unless 
they have been first reimbursed for 
all the expenses of the former action, 
tJiat a penalty so heavy may teach 
plaintiffs to have duo regard to the 
delays that are to elaise before ac¬ 
tions are brought. 
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Oai. iv. 132, 123; C. iii. 10. 

Alia similfx. Gains gives, as an instance, the e.vrejyfio litis 
clifidua', given to repel n plnintilF virlio broke np into two 
actions his remedy for a single thing, and sued within the same 
pnetorship for the piirt lie did not include in his first action.- 
Gaiiis defines dilatory exceptions as those quee non semper 
locum Jiahent, sed eritaripossunt. (iv. 122.) 

Zei oniame constitiiticmi. iSeo Tit. G. 3'1. 


11. Pineterea ctiam ex persona 
dilatoriie snnt excopti«)nes, qiialos 
sunt procurutoiia-, veluti si per iiiili- 
tem ant mulicTem agere quis velit: 
mini nnlitilnis, nec pro ptitro vel 
iriatre vel nxoie, nec ex siicro re- 
scripto, prncuriiLorio nomine expenri 
conceiliLur; snis vero negotiis snper- 
(“sse sine oftensa diseiplime possunt. 
Eas vero excoptiones qua' oiiin pro- 
euratorilpis propter infamiam vol 
iluntis vcl ipsiiis proenratoris oppone- 
liaritur, enm in judiciis Irequentaii 
nnllo modo perspexirniis, coiiquies- 
cere .sancimns; ne dum de Ins aller- 
catur, ipsms negotii disceptatio pro- 
teletur. 


D. xliv. 1.3; 


n. There arc also dilatory excep¬ 
tions by reasdii of tlie person : such 
are those objecting to a procurator; 
as, for instance, if a plaintifl* wjslies 
to liave bis caii.sc conducted by a 
soldier or ivoiiiaii, for soldiers cannot 
be jirocurators even for tbeir father, or 
niotlier, or wife, not even by virtue 
of an imperial rescript; but they may 
comluet ibeir own affairs without any 
breaeh of discipline. As to the ex- 
ce}>lions formerly ojiposod to procura¬ 
tors on account of the infamy, eitlier 
of the person appointing the pro- 
curator, or of the procurator himself, 
since we found that they were no 
longer used in practice, we have en¬ 
acted that they shall he aholished, 
that no discussion as to their effect 
may prolong the course of the action 
itself. 

('. li. 13. 7. I). 


Tlie exception to the procurator as an improper person only 
produced a delay; directly the plaintiff appointed a proper per¬ 
son as procurator, the action proceeded. 

The infamia alluded to was that produced by being con¬ 
demned in certain actions, as in the actio tutelce^ depositi, 2 )ro 
socio, &c. 


Tit. XIV. DE REPLICATIONIBUS. 


Interdum evenit iit exceptio, quie 
prirna facie justa lideatur, inique no- 
ceal. Quod cum accidit, alia allega- 
tione opus cst adjuvandi actoris 
gitilia, qua? reidicatio vocatur, quia 
per cam replicatur atque resolvitnr 
ju8 exceptioriis: veluti, cum pnctiis 
cst aiiquis cum debilore suo ne ab eo 
pecuniara petal, deinde postea in con- 
trarium pacti sunt, id est, ut creditor! 


Sometimes an exception which at 
first sight seems just, is really un¬ 
just. In this case, to place the plain¬ 
tiff in a right position, it is necessary 
there should be another allegation 
ternted a replication, because it un¬ 
folds and resolves the right given by 
the exception. For example, sup¬ 
posing a creditor has agreed with a 
debtor not to demand payment, and 
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potere liceat. Si agat creditor, et ex- then makes an agreement to the con- 

cipiat debitor ut ita demum condem- trary, that .is, that he may demand 

netnr, si non convenerit ne earn payment; if, when the creditor brings 
pecuniam creditor petat, nocet ei ex- his action, the debtor uses the excep- 
ceptio. Convenit enitn ita: namqiie tion, alleging that he ought only to 

nihilominus hoc verum manet, licet bo condemned if Lis creditor is not 

postca in contrarium pact! sint; sed under an agreement not to demand 
quia iniquum est creditorem excludi, payment, this exception presents an 
replicatio ci dabitur ex posteriore obstacle to the creditor. For it re- 
pacto convento. mains true that this agreement was 

made, although a contraty agreement 
was afterwards made. But os it would 
be unjust to deprive the creditor of 
his remedy, he will be permitted to 
use a replication founded on the latter 
agreement. 

Gai. iv. 120. 

All that lias been said on the use and nature of exceptions is 
applicable to replications, which are but exceptions of an excep¬ 
tion. (D. xliv. 1. 22.) 

It is to be remarked that there could not be an exceptio doli 
mail to an exceptio doli mali. If the plaintiff had been guilty 
of fraud, it could not strengthen his right of action that the 
defendant had also been guilty. (D. xliv. 4. 4. Id.) 

1. Rursus interdum cvenit ut re- 1. The replication, in its titrn, may, 
plioatio, quic prima facie justa cst, at first sight, seem just, and yet be 
inique nocBht. Quod cum accidit, really unjust. In this caso, to aid 
alia nllegatione opus est, adjuvandi the defendant, it is necessary there 
rei gratia, qu® duplicatio'vocatur. should be a further allegation, termed 

a duplicatio, 

Gai. iv. 127. 

2. Et si rursus ea prima facie jnsta 2. And if, again, the duplicatio 

videatur, sed propter aliquam causam may seem just, but is really unjust, 
actor! iniquo noocat, rursus alia alle- there is wanted to aid tho plaintiff a 
gationo opus est, qua actor adjuvetur, still further allegation, termed a tripU- 
qutt’! dicitur triplicatio. catio. 

Gai. iv. 128. 

3. Qiiarum omnium exceptionum 8. The great diversity of affairs 

usum, interdum ultorius quam dixi- has made it requisite to carry still 
mus, varietas negotiorum introducit: farther the use of these exceptions, 
quas omnes apertius ex Digestorum A clearer knowledge of them all may 
latiore volumine facile cst cognos- be obtained by reading the fuller work 
cere. of the Digest. 

Gai. iv. 129. 

4. Exceptiones autem quibus de- 4. The exceptions given for the 
bitor defenditur, plerumque aocom- protection of the debtor are also for 
modari solent etiam fidejussoribus the most part given in behalf of his 
ejus et recte; quia quod ab iis petitur, Jldejussores, and rightly ;-o; for what 
id ftb ipso debitore peti videtur, quia is demanded from them i ' really de- 

r p 
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man (led from the debtor, because by 
the actio mandati he will be forced to 
repay tliem what they liavc paid for 
him. Hence, if a creditor agrees with 
his debtor not to demand payment, 
the exception pacti conrenii may bo 
employed by those who are bound for 
him, exactly as if tho agreement not 
to demand payment had been made 
with them ])crsonally. There nro, 
however, some exceptions not allowed 
them; for, instance, if tlie debtor has 
made a cession of his jiroperty, and 
the creditor sues him,-he may protect 
himself by the exception nisi homs 
ersscrit: hut this exception is not 
allowed to Jidcjiissores. Tcji', in tahiiig 
security for the payment of a debt., 
wliat tlic creditor principally looks to 
is, recovering what is owed him fi’om 
the sureties, in case of the insolvency 
of the principal. 

D. xliv. 1. J.O; D. ii. 14. 32. 

Exceptions were diviilcd into rei coJuprentes, which affected 
tho right to claim, and pcrmttip rojuprentps, wltich only pro¬ 
tected the debtor himself. Fidejussors could avail thoinselves 
of the former, but not of tho latter. 

As an instance of an excpptio coJuprms rei maybe given an 
pxceptio doH mali, or a general pact not to suo. As an in¬ 
stance of an pxceptio coha'rens persovtp may be given tluit 
mentioned in the text, where the debtor was protected by 
having given up all his property, or a particular pact not to 
sue the debtor personally. In such a case as the last, however, 
the fidejussors would have an actio mandati against the debtor 
for what they paid for him, and, therefore, ho would get no 
good by tlie pact, except, perhaps, that of delay. 
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mandati judicio redditurus cst eis 
quod ii pro eo solverint. Qua ratiom?, 
et si de non pelenda pecunia pactus 
quis cum reo fueril, phicuit perindo 
suecurrendum esse per oxc-eptionem 
pacti conventi illis qiioquc qiii pro co 
obligati essent, ac si cum ipsis pactus 
esset no ab eis ca pccunia peteretur. 
Sane qiupdain exceptiones non solent 
his accoiumodori ; ecce enim debitor, 
si bonis suis cesserit, et cum eo 
creditor experiatur, dcfenditiir per 
exceptionem nisi bonis cesserit; sed 
ha'c exceptio fidejussoribus non datur, 
ideo scilicet qma qui ahos pro debi- 
toro obligat, hoc maxime prospicit, 
ut cum facultatihus lapsus fuerit 
debitor, possit ah iis quos pro co ob- 
ligavit, suum consequi. 


Tit. XV. DE INTERDICTIS. 


Sequitur ut dispiciamus de intcr- 
dictis, seu actiouibus qua* pro his ox- 
creentur. Krant autem interdicta 
formaJ atque conceptiones vorhorum 
quibus praitor aut jubebat aliquid fieri, 
aut fieri prohibehat: quod tunc 
maxime faciebat, cum de possessione 
aut quasi possessione inter aliquos 
contendebatur. 


We havo now to treat of interdicts 
and the actions which supply tlieir 
place. Interdicts were certain fornndaj 
by wliich the praetor ordered or for¬ 
bad something to be done; they were 
chiefly employed in disputes as to 
possession or i^uasi possession. 
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Gat. iv. 138,139. 

An interdict was a decree or edict of the praetor made in a 
special case. The praetor published a general edict stating the 
leading piinciplcs on which he would act. But in certain cases 
ho would make an edict applicable only to particular persons 
and particular things. Instead, for instance, of referring the 
party applying to him for relief to the general rule of law that 
one man should not be allowed to interfere with the water¬ 
courses of another, he made an edict that A should not interfere 
with the watercourses of B. According to the circumstances 
of the case such a command might be either positive or nega¬ 
tive; and though, as is remarked in paragr. 1, the word inter' 
dictum was considered to apply more properly to a negative 
command only, it was, us a matter of usage, applied to all such 
special edicts indifferently. 

If the person to whom the special edict was addressed obeyed 
its directions, no further proceedings were necessary; if he dis¬ 
obeyed, the preetor allowed an action to bo brought grounded 
on the interdict. A sketch of the mode in which the proceed¬ 
ings grounded on an interdict were conducted will be found in 
the notes to paragr. 8. 

There was always something of a public character in the 
reasons which induced the projtor to grant an interdict. He 
adopted it as a speedy and sure remedy in cases when danger 
was threatened to objects which public policy is (Specially in¬ 
terested to preserve uuinjured, such as public roads and waters, 
burial-grounds, or sacred places; and though interdicts were 
granted where the quarrel was entirely between private parties, 
it was only when the subject of dispute was such as to render a 
breach of the public peace the probable result, unless the matter 
was set at rest by the summary interposition of legal authority. 
If, for instance, it was a possession or quasi-possession that was 
disputed, it was feared that the claimant would adopt force lo 
eject the actual occupier, that force would be met by force, and 
the public peace be broken. This public character attaching 
to interdicts would make us naturally conclude that they were 
originally given to protect public, not private interests. Niebuhr 
{Hist. Rom. vol. ii. 149) and Savigny {Possess. Bk. iv. 44) 
think that in the private occupancy of the ager puhlicus may 
be seen an interest so little protected otherwise, and calling so 
precisely for some such aid as the interdict, that it can hardly 
bo doubted that the early use of interdicts was directed to meet 
the exigencies of this particular case. When the prajtorian 
system was fully established, the preetors still continued to give 
interdicts in cases where it had been usual, yet a character of 
settled law was imposed upon the mode of giving them by the 

p r 2 
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preetor announcing in his edict timt ho would grant a parti¬ 
cular interdict under particular circumstances. Even before 
the introduction of the system of extraordnutria jndicia, the 
interdicts had become, pj'obably, loss frequently used, there being 
a tendency to go direct to tlie action grounded on them, and to 
do away with the interdict us a preliminary step. 

Interdicts were wholly based on the prtetorian authority. In 
the lime of Justinian persons who under the proitorian system 
would have applied for an interdict, brought an action. In 
conducting this action, the magistrate would be greatly guided 
by the old law relating to interdicts, but otherwise, the subject 
of interdicts was one with which the law of the Lower Empire 
had very little to do. 


1. SumiTia autem ilivi&io interJic- 
tornm ha*c est, quod out prohilatoria 
sunt, ant rcstitutoria, aut exhibit,oria. 
Prolubitoria sunt, quibus vetat aliquid 
fieri, vehtti vim sine vitio possiilenti, 
vel mortuum inferenti quo ei jus crat 
inferendi, vel in loco sacro a;dificari, 
vel in llumino publico ripavc ejns 
aliquid fieri quo pejus navigetur. 
Kestitutoria sunt, quibus restitm ali¬ 
quid jubet, veluti bonorum possessori 
possessionem eorum quie quis pro 
herede aut pn^^posscssore possidet ex 
ea bereditate, aut cum jubet ci qni vi 
possessione fundi dejectus sit, rcstitui 
possessifmera. Kxhibitoria simt per 
qure jubet exliiberi, veluti cum ciyus 
do libertatc agitur, aut libertum cui 
patronus operas indiccre velit, aut 
parenti liberos qui in potestatc ejus 
sunt. Sunt tjxmen qui pntant i^roprie 
interdicta ea vocari quie probibitoria 
sunt quia inlerdicerc est denuntiarc 
et* prohibere; restitutorin autem ct 
exbibitoria propric decrcta vocari: 
sed tamen obtinnit omnia intcrdicta 
appellari, quia inter duo.s dicuntur. 


1. The principal division of intci’- 
dicts is, that they are prohibitory, 
restitutory, or exhihitoiy. Prohibitory 
interdicts are those by which the 
pro'tor forbids something to he done, 
as, for cxami)le, to use force against 
a person in lawful possession, or 
again.st one who carries a dead liody 
to a spot where he has a riglit to 
curry it, or to build on a sacred place, 
or to do anything in a public river, or 
on its bank, which may impede the 
navigation. Restitutory interdicts are 
those by which the pnetor orders 
something to ho re,stored, as, for in¬ 
stance, when he orders to he restored 
to the possessor the possession of the 
goods of an inheritance possessed by 
another a.s heir or as possessor, or 
when lie orders the possession of land 
to be restored to tbe person who has 
been violently expelled from it. Ex- 
hibitory interdicts are tliose by wliich 
the pnetor orders toe.xhibit; for in¬ 
stance, to exhibit the person whose 
freedom is being questioned, or the 
freedman whose services are claimed 
by the patron, or to exhibit to the 
father the children in his power. 
Some, how'ever, think that the term 
intci'dict ought, strictly speaking, to 
be applied to those which are prohi¬ 
bitory, because intvrdigcre means * to 
denounce, to prohibit,’ while those 
that are restitutory, or exhibitory, 
ought to be called decreta. But usage 
lias applied the word interdict to all 
alike, as they are all given between 
two parties. 
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Gai. iv. 130, 140. 143. 144; D. xliii. 1, 3. 1. 

The formula of many of the interdicts most ordinarily in use 
is preserved to us in the Digest. It would take up too much 
space to give many of these at length. One or two examples 
of each kind must suffice. 

The formula of the prohibitory interdict generally ended with 
the words veto or vim Jieri veto. That forbidding nuisances in 
public ways ran thus:— 

In via puhlica itinereve puhlico facere, immittere quid, 
quo ea via idve iter deterius Jiat, veto. (D. xliii. 8. 2 20.) 

That forbidding interruption in the use of a burial-ground 
ran thus:— 

Quo qua re illi (the person protected), inferre invito te (the 
person against whom the interdict was granted), jus est, quo- 
mimiH ilfi eo eave mortuum inferre et ihi scjiclire liceat, vim 
Jieri veto. (D. xi. 8. 1.) Other prohibitory interdicts may be 
found relating to sacred places (D. xi. 8. 1), tombs (D. xi. 8. 1), 
public places (D. xliii. 8. 2. 20), navigation (D. xliii. 12. 1). 

liestitutory interdicts ran, for example, thus :— 

Quod in Jiumina publico ripave ejus factum, sire quid in 
Jlumcn rijutmre ejus immissum huhes, si oh id aliter aqua 
Jluit, alqiie uti priore (estate Jluxit, restituas. (D. xliii. 
'13. 11.) 

Of exhibitoi’y interdicts we may take as a specimen that de 
lihero homine exhihendo, granted to make any one who had a 
freeman in his custody produce him ; and thus render it impos¬ 
sible that he should be illegally retained in his custody. It ran 
thus:— 

Quern liberum dolo tnalo retineas, exhibeas. (D. xliii. 

20 . 1 .) 


2. Sequons divisio interJictorum 
Time est, quod qnmdam adipiscendm 
Xjossussionis causa coiuparata sunt, 
qiimdam rotincuda*, qua3dam recupe- 
mnd.o!. 


3. The second division of inter¬ 
dicts is, that tlioy aro given to some 
to acquire, some to retain, and others 
to recover possession. 


Gai. iv. 143. 


3. AdipiscenJtn possesslonis causa 
interdictum accomniodatur honorum 
possessori, quod appellatur quorum 
honorum. Ejusque vis ct potestas 
liccc est, lit quod ex iis bonis quisque 
quorum possessio alicui data est, pro 
herede aut pro possessore possideat, 
, id ei Cui honorum possessio data est 
restituere debeat. Ih'o herede autom 
possidere videtur, qni putat se here 
dem esse; pro possessore is possidet, 


3. To acquire possession an inter¬ 
dict is given to the honorum possessor, 
termed Quorum honorum, of which the 
effect is to compel the person pos¬ 
sessing, as heir or possessor, any of 
the goods of which the possession is 
given, to make restitution to the bo- 
norum possessor, A person is said to 
possess as heir, who ill inks himself to 
he heir, and as possessoi who, without 
any right, and knowing ‘hat it does 
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qui nullo jure rem hereditoriara vcl not belong to him, possesses a part 
etiam totam heroditatem, sciens ad se or the whole of an inheritance. It 
non pertinere, possidet. Ideo autem is said of this interdict, that it is 
adipiscendie possessionis vocatiir in- given to acquire possession, because 
terdicturn, quia ei tantum utile est it is only available for a person who 
qui nunc primura conatur adipisci rei wishes to gain, for the first time, pos- 
possessioncm: itaque si qnis adeptus session of a tiling. If, then, a per- 
possessionem amiserit earn, hoc in- son who has gained possession loses 
terdicturn ei inutile est. luterdictum it, he cannot avail himself of this in- 
quoque quod appellatur Salvianum, tcrdict. There is, too, another in- 
adipisccndffl possessionis causa com- terdict given to acquire possession, 
paratum est, eoque utitur dominus viz. the interdictum Salvianum, to 
fundi de rebus coloni, quas is pro which an owner of land has recourse 
mercedibus fundi pignori futuras pe- to enforce his right over tho things 
pigisset. belonging to the farmer, which the 

farmer has pledged as a security for 
his rent. 

G.vi. iv. 111. 147. 

Tho interdict Quorum honornm ran thus:— 

Quorum honorum ex edicto meo illi possessio data est, quod 
de his bonis pro herede aut pro possessore possides, posside- 
resve si nihil vsucaptum asset, quod quidem doh fecisti ut 
desineres possidcre, id illi restituas. (D. xliii. 2.) Although 
tho interdict was only given when the honorum possessor had 
never before had possession, yet it was said to bo a restitutory 
one, and the word restituas appears in its terms, lies tit uas, 
thereforo, must be used in a wide sense, as meaning “ to give 
up,” not “ to give back.” 

The use of this interdict was to give the possession to those 
whom the prietor treated as having a right to tho inlieritance, 
but who had not a right recognized by the civil law. Not being 
heirs, properly so called, they could not bring a real action for 
the inheritance. (See Bk. iii. Tit. 0.) 

We must not confound the interdictum Salvianum with the 
actio Serviana (see Tit. C. 7), but it was probably only a step 
to that action and may have fallen into disuse when the actio 
Serviana was established as a means of i'odress for the creditor. 
The interdictum Salvianum was not given to every mortgage 
creditor, but only to tho owner of a rural estate, as a means 
of getting posse-ssion of the goods of the occupier of the estate 
which had been pledged for tho rent. Probably tho interdict 
was granted even if the goods had passed into the hands of a 
third party. (D, xliii. 83. 1. hut see 0. viii. 9. 1.) 

4. Retinendsp. possessionis causa 4. To retain possession there are 
comparata sunt interdicta uti possi- given tho interdicts uti possidetis and 
detis et utrubi, cum ab utraque parte utrubi, when, in a dispute as to the 
de proprietate alicujus rei controver- ownership of a thing, a dispute first 
sia sit, et ante quoeritur utcr ex Uti- rises which of the parties ought to 
gatoribus possidere, et utcr pelere be possessor and which plaintiff. 
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(lebcat: namqne, nisi ante explore- 
turn fiierit utrius oorum possessio sit, 
non potest petitoria actio institui, 
quia ct civilis et naturalis ratio facit 
ut alius possideat, alius a possidente 
petat. Et quia longe conniiodiiis est 
possidere potius quam petere, ideo 
plcruniquo ot lere semper ingens ex- 
istit conteiitio de ipsa possessione. 
(Jornmedum autoni xa)ssideudi in eo 
ost, quod etiamsi ejns res non sit qui 
possidet, si modo actor non potuerit 
suam esse probare, remanet sno loco 
possessio: propter quam causam, 
cum (diseiira sunt utriusqne jura, 
con tra pctitorcm judieori solet. Sed 
interdiflo qnidcni uti possidetis de 
fundi vel ivdiuin possessione conten- 
ditur, idrubi vero interdicto do rerum 
mobilinm possessione. Quorum vis 
ac potestas pluriniam inter se diffe- 
lenliain apud vetcres babebat; nam 
uti possidetis interdicto is vincebat, 
qni interdicti tempore possidcliat si 
modo ncc vi nec clam ncc precario 
iiaetiis fuerat ab advcrsario posses¬ 
sionem, ctnimsi aliiini vi expulerat, 
aut clam arripuerat alienam posses- 
sioijoni, aut precario rogaverat ali- 
quem ut sibi possidere liceret; utrubi 
vero interdicto is vincebat, qui ina- 
jorc parte ejns aniii nec vi nec clam 
neo precario ab adversnrio possidc- 
bat. Ilodie tamcn alitor observatiir; 
nam utriusqne interdicti potestas 
(quantum ad possessionem pertinct) 
exiequata est: ut illo vincat et in re 
soli ot in re mobili, qui possessionem 
nec vi nec clam nec- precario ab adver- 
sario litis contestata; tempore deiinet. 


For, unless it is first determined to 
which the possession belongs, it is 
impossible to shape the real action, 
as law and reason both require that 
one party should possess, and the 
other bring bis claim against him. 
And as it is much more advantageous 
to possess than to claim the thing, 
there is generally a keen dispute as 
to the right to possess. The advan¬ 
tage of possession consists in this, 
that even if the thing docs not really 
belong to the possessor, yet, if tho 
plaiiitiir docs not prove himself to be 
tlie owner, the possessor still remains 
in possession, and, therefore, when 
the rights of the parties are doubt¬ 
ful, it is customary to decide against 
the claimant. The interdict vti pos¬ 
sidetis apiilies to tho possession of 
land and buildings, the interdict 
ntrnhi to that of moveable.s. There 
were among the ancients great dif¬ 
ferences in Ikeir elfects; for, in the 
interdict uti possidetis, be jirevailcd 
wlio was ill possession at tho time of 
the interdict, provided that lie had 
not acquired possession from bis ad¬ 
versary by force, or clandestinely, or 
as a concession ; but it made no dif¬ 
ference if he had acquired it from 
any one else, by forcibly expelling 
him, secretly depriving him of pos¬ 
session, or obtaining from him pos¬ 
session as a concession. In the in¬ 
terdict utrubi, on the contrary, ho 
prevailed, wlio, during the greater 
part of tlie preceding year had had 
the possession withmiL having ob¬ 
tained it as against bis adversary by 
force, clandestinely, or as a conces¬ 
sion. At the present day it is differ¬ 
ent, for the two interdicts have the 
same effect as regards possession, so 
that whether tho thing claimed is an 
immoveable or a moveable, he pre¬ 
vails, who, at the lime of the litis 
conlesfatio is in possession, without 
having obtained it as against his ad¬ 
versary by force, clandestinely, or as 
a concession. 


Gat. iv. 118-150; D. vi. 1.21; T). xliii. 17. 1; D. xliii. 31; C. iv. 19. 2. 

Xlio interdict uti possidetis ran tlius:— 

Uti eas cedes, quihus de agitur, nee vi, nec clam, nec prc' 
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cario alter ah altero possidetis^ quoininus ita possideatis vim 
Jieri veto, (D. xliii. 17. 1.) 

It was granted to defend the possession of all immoveables, 
except cloaccBf which were expressly excepted by the proctor’s 
edict. The word <edcs in the text of the interdict is only an 
example. 

By possessing precario is meant possessing by having ex¬ 
torted possession by prayer and entreaties. When the person 
from whom the possession had been extorted wished to do so, 
he could always resume it; and hence the word precarius 
came to mean uncertain. Perhaps the origin of precaria 
possessio was the interest that clients had in a portion of the 
afferpuhlicits^ which their patron might permit them to use, 
and which they were bound to restore immediately if their 
patron demanded it back. 

The words alter ah altero are inserted, because it would* bo 
no ground for disturbing the possession that it had been 
obtained vi, clam, or precario, unless it had been so obtained 
from the other litigant party. 

It was necessary that application should be made for this 
interdict within a year aifltor the security of the possession had 
been threatened. (D. xliii. 17. 1.) It did not signify how it 
had been threatened. The text only refers to the case of an 
action being brought to dispute it, but the interdict would be 
granted in whatever way the possession had been attacked. 

The interdict utruhi ran thus:— 

Utruhi hie homo quo de agilur mnjore parte hujusce anni 
fuit, quominus is eum ducat, vimjieri veto. (D. xliii. 31.) 

The example is taken from the case of the disputed posses¬ 
sion of a slave, but the interdict applied to the case of all 
moveables. In the older law, this interdict was considered 
one retinendte possessionis, although, as it was granted to the 
person who had possessed during the greater part of the pre¬ 
ceding year, it might happen that it was granted to a person 
who had not the possession at the exact time it was granted. 
He was, however, considered the possessor by a legal fiction, 
although not actually so. 


6. Possidere autem vidotur quisqne, 
non solum si ipse poasideat, sed et si 
ejus nomine aliquia in possessione 
eit, licet ia ejus juri subjectus non sit, 
qualis est colonus ct inquilinus. Per 
eos quoque apud quos depoanerit 
quis, aut quibus commodaverit, ipse 
possidere videtur; et hoc est quod 
dicitur, retinere possessionem posse 
aliquem per quemlibet qui ejus no- 


5. A person is oonaideret to pos¬ 
sess not only when he is himself in 
possession, but also if any one is in 
possession in his name, although not 
a person in his power, as the tenant 
of a farm or building. He may also 
possess through a depositary or a 
borrower, and this it is that is meant 
by saying, that a person may retain 
possesion by any other who pos- 
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mine sit in possessione. Quinetlam 
animo quoque retineri possessionem 
placet, id est, ut quamvis neqite ipse 
sit in posscssione, neque ejus nomine 
alius, tamen si non derelinquendoe 
possessionis animo, sed postea rever- 
surns inde discesserit, retinere pos¬ 
sessionem videatur. Adipisci vero 
possessionem per quos aliquis potest, 
secimdo libro exposuimus; ncc ulla 
dubitatio est quin animo solo adipisci 
possessionem nemo potest. 


sesses in his name. Moreover, it is 
held that possession may be retained 
by mere intention only, that is, that 
although he is not in possession him¬ 
self, nor is any one else in his name, 
yet, if it* is not with any intention of 
abandoning the thing, but of return¬ 
ing again to it, that he has placed 
himself at a distance from it, he is 
considered still to retain the posses¬ 
sion. Tlirough whom possession 
may be acquired, wo have already 
explained in the Second Book. But 
it most certainly can never be ac¬ 
quired by mere intention only. 


Gat. iv. 153. 


The person actually in possession, in the case mentioned in 
the text, viz. the colonun or inquilinus, would have no right 
to any interdicts to protect the possession, because he did not 
possess animo ilomini. (See Bk. ii. Tit. 1-) 


fl. Ilocuperandrc possessionis causa 
solot interdici, si qujs ex possessione 
fundi vel mdium vi dejectus fuerit; 
nam ei proponitur intcrdictum undo 
vi, per quod is qui dejecit, cogitur ci 
rcstituerc possessionem, licet is ab 
oo qui dejccit vi vel clam vel pre- 
cario possidebat. Sed cx constitu- 
tionibus sacris, ut supra diximus, si 
quis rem per vim occupaverit, si qtii- 
dem in bonis ejus est, dominio ejus 
privatur; si aliena, post ejus resti- 
tutionem etiam a?stimationem rei 
dare vim passo compellitur. Qui 
nutem aliquem dc possessione per 
vim dejecerit, tenetur lego Julia dc 
vi privata, ant de vi publica: sed de 
vi privata, si sine armis vim fecerit; 
sin autem cum armis eum de pos- 
sessiono expulorit, de vi publica. 
Arinorum autem a]>pc]lationc non 
solum scuta ct gladius cl galeas sig- 
nidcari intelligimus, sed et fustes et 
lapides. 


0. To recover possession an inter¬ 
dict is given in case any one has 
been expelled by violence from the 
possession of land or a building. Ha 
lias tbeu given him the interdict Hwrfc 
v\, by which he who has expelled 
him is forced to restore to him the 
possession, although the person to 
whom the interdict is given has him¬ 
self taken by force, clandestinely, or 
as a concession, the possession from 
the person who has expelled him. 
But, as we have said above, the im- 
pciial constitutions provide that if 
anyone seizes on a thing by violence, 
he sliall lose the ownership of it, if 
it is a part of his own goods, and 
if it belongs to another, he shall 
not only restore it, but, in addition, 
pay to the person who has sustained 
the injury, the amount at.which the 
thing is estimated. Moreover, a per¬ 
son who has expelled by violence 
another from his possession, is liable 
under the lex Julia for private or for 
public violence; for private violence, 
if his violence was exercised without 
the use of arms; for public violence, 
if the expulsion from possession was 
made by armed force. Under the 
term arms ore in.duded not only 
shields, swords, and liclmets, but 
sticks and stones. 
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Gat. iv. 154, 155; D. xlviii. 7; D. 1. JC. 41; C. viii. 4. 7. 

The interdict unde vi ran thus;— 

Unde tu ilium vi dejecistiy ant familia tua dejecit, dc eo, 
qineque ille tunc ihi hahuit, tantummodo intra annuniy pot^l 
annum dc eo quod ad cum qui vi dejccit pervenit, judicium 
daho, (D. xliii. IG. 1.) 

Formerly a distinction was made in granting this interdict, 
according to the degree of violence used. If it had been ordi¬ 
nary violence (/’/.? quotidiana), the interdict was only granted 
if the possession had not been obtained vi, clam, or precario, 
with respect to the adversary (Gai. iv. 144); but if vis armata 
had been employed, the interdict was granted in all cases. 
Tliis difference had ceased long before the time of Justinian, 
and apparently before the time when the interdict assumed the 
shape in which we now find it in the Digest. 

The interdict unde vi only applied to immoveables until the 
constitution of Valentinian Theodosius and Arcadian, alluded 
to in the text, which applied to moveables as well as to im¬ 
moveables. (O. viii. 4. 7.) 

The lc.v Julia de vi is treated of in Tit. 18. 8. 


7, Tertia Aivisio interdictorum luce 
est, quod aut simplicia sunt, aut 
duplicia. Simplicia sunt, veluti in 
quibus alter actor, .alter reus est, 
qualia sunt omnia restituloria aut ex- 
hibitoria: namque actor est, qui de- 
siderat aut exhiberi aut re.stitui, reua 
est is a quo dcr.ideratur ut restituat 
ant exhibeat. I’robibitoriorum autem 
interdictorum alia simplicia sunt, alia 
duplicia; simplicia sunt, veluti cum 
prohibet privtor in loco sacro vcl iq 
flumine publico ripave ojus aliquid 
fieri; nam actor est qui dcsiderat 
ne quid fiat, reus est qui aliquid fa- 
cere conatur. Duplicia sunt, veluti 
uti possidetis interdictum et utrubi ;■ 
ideo autem duplicia vocantur, quia 
par utriuaque litigatoris in his con¬ 
ditio est, ncc quisquam pnecipuo 
reus vel actor intelligitur, sed unus- 
quisquo tom rei quam actoris partes 
sustiuet. 


7. The third division of interdicts 
is, that they oi'c either simple or 
double. Those are simple in which 
one person is ijliiintiff' and the other 
defendant, as is the case in all that 
are restitutory or exhibitory. h^or ho 
is the plaintiff who wishes that a 
thing shall be exhibited or restored, 
and he is defendant against whom 
the claim is made. But of iiro 
hibitory interdicts some are simple, 
some double : simple, as for instance, 
when the prmtor forbi«ls anything to 
bo done in a sacred place, or in a 
public river, or on its banks; for lie 
is plaintiff who wishes that the thing 
should not be done, and ho is de¬ 
fendant who wishes to do it: double, 
as in the case of the interdicts vll jms- 
sidelis, and utrnbi; and these inter¬ 
dicts are called double, because in 
them the position of each party is 
equal, for neither can be said to bo 
properly plaintiff or defendant, but 
each is at once plaintiff and de¬ 
fendant. 


Cat. iv. 150-160. 

Duplicia sunt, veluti uti possidetis interdictum et utrubi. 
These interdicts here and in Gains (Gai. iv, 160 ) ore, seemingly, 
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only adduced as examples, but we know of no others having 
the same character. 

ft. Do orJinc et velero cxitu in- ft. Of the process and effect of in- 
terdictorum snpervacuum est hodie terdicts in former times it would be 
dieere ; iiam quoties extra ordinem now superfluous to speak. For when- 
jus dicitnr (quulia sunt liodie omnia ever the jurisdiction is extraordinaiy, 
Judicia), non est necesse roddi in- as is the case now in all actions, 
tordictum; sed periiide judicntur sine there is no necessity for an inter- 
interdicLis, ac si utilis actio ex causa diet; for judgment is given withoiit 
iuterdicti reddita fuisset. interdicts, exactly as if a utilis actio 

had been given in pursuance of an 
interdict. 

C. viii. 1. 3. 

From the Institutes of Gains, we gather a general notion of 
the manner in which the proceedings on an interdict were con¬ 
ducted. But the text of Gaius is, in this part, very imperfect 
and difficult to understand, and as the whole process was obso¬ 
lete in the time of Justinian, a very short sketch of the pro¬ 
ceedings must suffice here. 

The parties wore made to appear in jure exactly in the same 
way when an int(U’dict was to be applied for as when an action 
was to be brought. The prretor heard the statement of the 
party who made the application, and if the adversary confessed' 
the trutli of the statement, or the facts were manifest, the pra3tor 
announced liis decree at once, and had it executed, if necessary, 
by the strong arm of the law {manii militari). If the merits 
of the case were doubtful, or the defendant refused to obey, the 
pimtor gave an action based upon the interdict, that is, the 
intentio of the formula was the language of the interdict put as 
a hypothetical case. The interdict would run ,—Hoc vcl iliud 
te facere veto; the intentio^ Si hoc vcl illud A. A. fecerit 
{condemna, See.). The parties bound themselves by a sjwnsio 
and rcHtipiilatio in a penal sum, which the defendant was to 
pay if he had violated the terms of the interdict, and to receive 
if he had not. But this practice, which was always adopted 
when the interdict w'as prohibitory, was probably gradually 
abandoned when the interdict was rcstitutory or exhibitory; and 
in these cases, in order to compel the actual performance of the 
act ordered by the prtBtor, an action was given with a formula 
arhilraria, so that the judex might issue a preparatory order 
to the defendant, and if it was not complied with, m%ht make 
him pay the amount of all damage sustained {quanti ea res 
erit). (Gat. iv. 161, and foil.) 
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Tit. XVI. DE PCENA TEMERE LITIGANTIUM. 


Nuno admonendi suinus, magnam 
curam cgisse eos qui jum sustine- 
baat, ne facile liomines ad litignndum 
procedercDt, quod et nobis studio cst; 
idque eo maxime fieri potest, quod 
temcri..as tarn agentium quam eonim 
cum quibus agcretui*, raodo pecu- 
niaria pnena, modo jurisjurandi re- 
ligione, modo iufamia: metu coerce- 
tur. 


We may here observe, that the au¬ 
thors and preservers of our law have 
always sought most anxiously to bin¬ 
der men from engaging too recklessly 
in law-suits, and it is what we our¬ 
selves desire also. And the best 
method of succeeding in it is, to re¬ 
press the rashness alike of plaintiffs 
and of defendants, sometimes by a 
I)ecuniary penalty, sometimes by the 
sacred tie of an oath, sometimes by 
the fear of infamy. 


Gai. iv. 174, and foil. 

In the days of Gains, the means of punishing persons who 
recklessly brougljt or tlefeiided a suit were more numerous. 
First, there was the action of calumny, the word calumnia mean¬ 
ing in Roman hiw the olFcnco committed by ft man who, in tho 
language of Gains, intclUgit non recte xe ar/erc ned rc.randi 
advemarii gratia actionem instituit. (Gai. iv. 174.) This 
action might also be brought against tho defendant for impro¬ 
perly defending an action. Secondly, by a }<j)oniiio and rcfsti- 
palatio, each party could make the other liable to forfeit a 
fixed sura in case the sentence was against him. Thirdly, there 
was also the oath, which was retained by Justinian, with this 
difference—previously to the time of Justinian, either party 
might, but neither need necessarily, challenge his adversary to 
swear that he had good grounds for bringing or defending the 
action; hut if he adopted this course, aud his adversary ac¬ 
cepted the challenge, he thereby abandoned the power of bring¬ 
ing an action to punish his adversary for reckless litigation. 
(Gai. iv. 179.) Justinian made the oath a necessary prelimi¬ 
nary to bringing or defending the action. (C. ii. 5. 9. 2.) 
Further, as in the time of Justinian, rashly defending certain 
actions subjected the defendant to a pecuniary loss, and rashly 
defending certain others, to infamy. And, lastly, the defendant 
could, in particular cases, bring against the plaintiff a contrary 
action, co?itrarium judicium ; and the plaintiff, in these cases, 
was liable to pay a tenth part of the sum demanded, even 
though he had not actually brought tho action from any bad 
motive. 

1. Ecce eniin jusjuranilum omni- 1. And first, under onr constitii- 
bua qui conveniuntur, ex constitu- tion, an oath is administered to all 
tione nostra defertur; nam reus non defendants. And the defendant is 
outer suis allegationibus utitur, nisi npt admitted to state his defence 
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prius juraverit quod putans sese bona until he has sworn that it is from 
instautia uti ad contradicendum per- a persuasion of the goo<lness of his 
veiiit. At adversus inficiantes ex own cause that he resists the demand 
quibusdam causis dupli vel tripli of the plaintiff. In many cases the 
actio constitiiitur, veluti si danini action is raised so as to be for the 
injurite aut Icgatorum locis vonera- double or treble value against those 
bilibus relictorum nomine agetur. who deny; for instance, in the case of 
Statim autem ab initio pluiis quam wrongful damage, or of legacies left 
simpli est actio, veluti furti nianifcsti to holy places. There are other 
quadrupli, nec manifesti dupli; nam cases, in which, from the beginning, 
ex his causis et aliis quibusdam, sive the action is more than for the sin- 
quis neget sive fatoatur, pluris quara gle value, as, for instance, the action 
simpli est actio. Item actons quoque furti mnnifesti for the quadruple, and 
calnmnia ooercotur, nam ctiam actor furti nec manifesti for the double, 
pro calumnia jurare cogitur ox nos- In these cases and in some others, 
tra oonstitutiono; utriusque etiam whether the defendant denies or con- 
partis advocati jusjurandnm subeunt, fesses, the action is for more than the 
quod alia nostra constitutione com- single value. The litigiousness of 
prohcnsum est, Hrec autem omnia the plaintiff is also restrained, for 
pro vetcris calumnia actione intro- ho is obliged by our constitution to 
diieta sunt, quiv in desuetudinem take the oath tte cnlmnnin. The ad- 
abiit, quia in partejn docimam litis vocates, also of each party take an 
actorcs mulctabat, quod nuraquam oath prescribed by another of our 
factum esse invenimus : sed pro his constitutions. All those formalities 
inlroductum est et pnefatum jusju- have been introduced to replace the 
randiim, el ut improbus litigator et old action calumnia, which is fallen 
damnum et iinpensas litis inferro into disuse, for it subjected the 
adversario suo cogatur. plaintiff to a fine of the tenth of the 

value of the thing in dispute; hut 
wo have never known this penalty 
enforced. In its stead, there has, in 
the first place, been introdiiced the 
oath we have just mentioned; and, 
in the next place, a person who 
brings a groundless action is made 
to reimburse his adversary for all 
losses and expenses he has been 
put to. 

Gai. iv. 173 ; C. ii. 5!). 2; C. hi. 1. 13. 0 ; C. hi. 1. 14. 1. 

Tor tlic terms of these oaths see 0. ii. 69. 2 ; 0. iii. 1. 14. 1. 
Vc^l trij)li. We know of no actions in which there was a penalty 
of treble against a defendant who denied the claim. Perhaps 
the word triji/i has slipped in from the text of Gains, in which 
it refers to actions furti ohlati, &o. (Gai. iv. 171. 173.) 

2. Ex quibusdam jttdiciis damnati 2. In certain actions the person 
ignominiosi fiunt: veluti furti, vi bo- condemned becomes infamous, as in 
norum raptorum, injuriarum, de dole ; the actions furti, vi bonorum rapto- 
item tutelie, mandati, depositi direc- rum, injuriarum, de dole; as also in 
tis non controriis actionibus; item the actions tuleUe, mandati, depositi, 
pro soeio, qua* ab utraque parte di- if direct, hut not tf 'Contrary; and 
recta est, et ob id quilibet ex sociis also in the action pto st cio, which is 
eo judicio damnatus ignominia no- direct, by whichever of tho contract- 
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tatur. Seel furti qiiidem aut vi bono- ing parties it may bo brought, and in 
rum raptorum, aut injuriiu-ura, aut whicli inlamy is attached to which- 
do dolo, non solum damnuti notantur ever of these parties may be con- 
ignominia, sed etiam pacti, et recte: damned. Butin the actions/wr/i, ri 
plurimum enim interest, utrura ex honoriim raptonm, injurinrum, and 
delicto aliquis an ex contractu debi- de dolo, it is not only to have been 
lor sit. condemned that makes a person in¬ 

famous, but also to have agreed for 
the commission of the offence; and 
rightly, for tlicro is a groat difference 
in being debtor by a delict, or by a 
contract. 

Gai. iv. 182 ; 1). iii. 2. 7. 

Directis non conlrariis. Contrarm actiones were such as 
those brought against the pupil, the mandator, or depositor, by 
the tutor, mandatary, or depositary. There could be no reason 
why infamy should attach to a pupil who did not know the 
amount of the claims of the tutor, or to a depositor who did 
not know the amount of the expenses to which the depositary 
had been put. 

The consequences of infamy were to prevent the guilty 
person from being a witness, receiving any public honours, or 
bringing a public prosecution. We have also seen (Tit. 111. 11) 
that, previous to the legislation of Justinian, a person declared 
infamous could not appear as" procurator in the cause of another. 

3. Omnium autem actioniim insti- 3. In bi-inging any action, the first 
tuendarum principium ab ca parte thing is, to comply witli that part of 

edict! proficiscitur, qua proctor cdicit the edict in which the prjetor treats of 

de in jus vocando; utiquo enim in iha iwcalio in jus. For the defendant 

prirais adversariiis in jus vocandus must always be summoned yws,/. r. 

est, ad cum qui jus dicturus sit. CJua before the magistrate who has the 

parte prictor porentibus ct patronis, jurisdiction. Tn this part of the edict 

item parentibus liberisque patrono- the prador wishes that such respect 

rum et patronarum hunc iiricstat ho- should be shown towards ascendants, 

norem, ut non aliter liceat liberis patrons, and even towards the ns- 

liberflsque eos in jus vocare, qiiam si ccndaiits and children of patrons, 

id ab ipso privtore postulaverint et that children and freodmen cannot 

impetraveririt; et si quis aliter voca- summon them in jus, unless they 

verit, in cum pconam solidorum quin- have first obtained permission from 

quaginta constituit. the prietor; and he subjects persons 

w'ho summon them without having 
obtained the pnetor’s permission, to 
a penalty of fifty solidi. 

Gai, iv. 46 ; D. ii. 4. 1; D. ii. 4. 4. 1; D. ii. 4. 24. 

The earliest method of vocatio in jus was to seize on the 
defendant and drag him before a magistrate. Afterwards the 
seizing became symbolical, and the plaintiff called some one 
to witness that the defendant had been seized but would not 
come. 
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Tit. XVII. DE OFFICIO JUDICIS. 


Siiperest nt de officio judicis tlis- 
picianiiis. Kt quiilem imprimis illixd 
obsorx are debet judex, ne aliter jiidi- 
cet qiiam legihus aiit constitutionibus 
aut monbus proditum est. 


It remains to treat of the office of 
the judge. His first care ougiit lo 
be, never to judge otherwise than ac¬ 
cording to the laws, the constitutions, 
or customary usage. 


D. V. 1. 40. 1; D. xlviii. 10. 1. 3. 

Judex qui contra sacras principum constitutiones, contra 
jux puhlicuut quod apud se reciiatum ext, pronunciat, in. 
inxulam deportatur. (Paul. Sent. v. 85. 4.) 

If the judge gave a senteuce manifestly wrong, or if the 
sum were fixed in the condemnation by the praetor, and the 
judge eondomned the defendant in a different sura (see Tit. 4. 9), 
llie sentence was treated as void without any appeal being 
necessary. If the judge was mistaken, as, for instance, in tlic 
mode in which he regarded some fact, an appeal was allowed, 
which had to be brought within two days (prolonged to ton 
days by Justinian in Nov. 23) after the sentence, or three days 
if a procurator, and not the party hinaself, had conducted the 
suit. The appeal lay from the judge back lo the praetor, Irom 
the preotor to tlic senate, or, in later times, to the council of the 
emperor with the pra3torian preefect as its head judge, and 
finally to the emperor himself. 


1. rdeoqne si noxali judicio addic- 
tus ost, observnro debel, ut si con- 
detnnandus videatur dominus, ita de- 
bcat condemnare : rublium Ma'vium 
l.ucio Titio dccom aureos condemno, 
aut noxam dcdcre. 


1. Consequent!}*, in a noxal action, 
if he thinks the master ought to be 
condemned, he ought thus to shape 
the condemnation: “ I condemn Pub¬ 
lius MiV'vius at the suit of Lucius 
Titius to p.ay ten imrt'i, or to abandon 
the cause of the injury.” 


D. xlii. 1. 6. 1. 


2. Et si in rem actum sit, sivc con¬ 
tra po.titorem judicaverit, absolvcre 
debet possewsorera; sive contra pos- 
sessorcra, juhere cum debet ut rom 
ipsam restituat cum fructibus. Sod 
si possessor neget in prncsenti so re- 
stitiiere posse, et sine frustratione 
videbitur tempus restituendi causa 
petcre, indulgcndum est ei, ut tamen 
de litis u'stiraatiouG caveat cum fide- 
jussorc, si intra tempus quod ei datum 
est non restituisset. Et si hereditas 
petita sit, eadom circa fructiis inter- 
veniunt, qua^ diximus intervenire in 
singularum reruni petilione: illorum 


2. In a real action, if he determines 
against the claimant, he ouglit to 
absolve the possessor; if against the 
possessor, he ought to order the pos¬ 
sessor to give up the thing itself 
together with the fruits. But if the 
possessor states that it is out of his 
power to give up the thing at once, 
and his request for delay seems ho¬ 
nestly made, the indulgence should 
be accorded him; but lie must first 
furnish a jfidejmsor to give security to 
the amount of the value of the thing 
in dispute, in case lie hould not re¬ 
store it within the time allowed him. 
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antom fruotaum quos culpa Bua pos¬ 
sessor non perceperit, in utraque 
actione eadera ratio peno habetur, si 
prsedo fucrit; si vero bona fide pos¬ 
sessor fuerit, non habetur ratio con- 
sumptornm, neque non percoptorum. 
I’ost inclioatam autem petitionem, 
etiam illorum fructuum ratio habetiur 
qui cul]>a possessoris percepti non 
sunt, vel j>crcopti consumpti sunt. 


If it is an inheritance that is claimed, 
the rules with regard to the fruits 
are the same as those we have laid 
down in the case of particular things. 
Of the fruits not gathered by the fault 
of the possessor, account is taken 
almost in the same way in both ac¬ 
tions, when the possession is mala 
Jidc. The bona Jide possessor has 
not to account for fruits, whether con¬ 
sumed or not gathered. But from 
the time when the claim is made, tlie 
possessor has to account for all fruits 
not gathered through his fault, or 
gathered and consumed. 


D. vi. 1. 17. I; D. vi. 1. 35. 1; D. vi. 1. 02.1; C. iii. 32. 22. 


What the words cadem j>ene ratio refer to is not easy to say. 
Perhaps they may have reference to the lesser degree of severity 
with which an account of fruits not gathered was exacted in 
the case of an inheritance, the possessor not being accountable 
for all, but only for tliose which it could he fairly said ho ought 
to have gathered. (D. v. 3. 25. 4.) 

Justinian here says that the position of a hona Jide possessor 
was the same in the case of an inheritance and of a particular 
object; for that in neither case was he answerable for fruits 
gathered and consumed. But this was not the case after a 
senaim-consuUum made in the time of Hadrian (D. v. 3. 20. G), 
wliich made the hona Jide possessor of an inheritance answer¬ 
able for all that he had profited by (D. v. 3. 28); and he was 
therefore answerable for the fruits he had consumed. Perhaps 
the text may bo based on some passage in the writings of a 
jurist who wrote before the senaius-consuliuni was made. 


3. Si ad exhibendum actum fuerit, 
non suflicit si exhibeat rem is cum 
quo actum est; sed opus est ut etiam 
rei causam debeat exhibere, id est, ut 
cam causam habcat actor quam habi- 
turus esset, si cum primum ad exhi- 
bondum egissit, exhibita res fuisset: 
ideoque si inter moras usucapta sit 
res a possessore, nihilominus con- 
demnabitur. Prreterea fniotus medii 
tomporis, id est, ejus quod post ac- 
ceptum ad exhibendum judicium ante 
rem judicatam intercessit, rationem 
habere debet judex. Quod si neget 
is cum quo ad exhibendum actum est, 
in prsesenti exhibere posse, et tempus 
exhibendi causa petat, idque sine 
frustratione postutare vidoatur, dori 


3. In the action ad rrhibendnm it is 
not sufficient that llio defendant ex¬ 
hibits the thing, but he must also 
exhibit everything derived from the 
thing, that is, he must place the 
claimant in the same position as he 
would have been in, if the thing had 
been exhibited immediately on the 
demand being made. If, therefore, 
during the delay, the possessor com¬ 
pletes the usucapion of the thing, he 
will still be condemned. The judge 
ought also to make him account for 
the fruits of the intermediate time, 
that is, of the time elapsed between 
the granting the action ad exhibendum 
and the sentence. If the defendant 
states that it is out of his power to 
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et debet, nt tamen caveat se restitu- make the exhibition immediately, and 
turum. Quod si neque statim jussu his request for delay seems honestly 
judicis rem exhibeat, neque postea made, he should have time given him, 
exhibiturum se caveat, condemn andus but he must first give security that he 
sit in id quod actoris intererat ab ini- will give the thing up. But if he 
tio rem exhibitam esse. neither exhibits the thing at once,* 

upon the order of the judge, nor gives 
security for exhibiting it afterwards, 
he must be condemned in an amount 
equivalent to the interest of the 
claimant in having it exhibited im¬ 
mediately. 

D. X. 4. 9. 5, 0 ; D. x. 4. 12. 4, 5. 

4. Si familiap erciscundne judicio 4. In the action familltp ercismndcey 
actum sit, singulas res singulis here- he ought to adjudge each object to 
dibus adjudicore debet; et si in alte- each heir separately, and, if any one 
rius persona priegravaro videatur ad- heir has more than his share adjudged 
judicatio, dehethuncinvicem coheredi him, tho judge ought, as we have 
certa pecunia, sicut jam dictum est, said above, to condemn him to pay liis 
conderanare. Eo quoque nomine co- coheir a fixed sum as an equivalent, 
heredi quisque suo condemnandus So, too, an heir ought to be condemned 
est, quod solus fructus bereditaiii to make compensation to his coheirs, 
fundi perceiiit, aut rem heredJtariam who has alone enjoyed the fruits of 
corruperit aut consumpserit. Qua? the land of tho inheritance, or has 
quidem similiter inter pi tires quoquo damaged, or consumed anything 
quum duos coheredes subsequuntur. forming part of tho inheritance. And 

these rules apply, whether the coheirs 
are two or more. 

D. X. 2. 61, 52. 2. 

As to the ofiBcc of the judge in the three actions noticed in 
this and tlie two succeeding paragraphs, see Introd. sec. 103. 

6. Eadem interveniunt, et si com- 6. It is tho same in tho action 
muni dividundo de pluribus rebus communi dividmido for the division of 
actum fuerit. Quod si de una re, a number of things. If there is only 
veluti fundo, si quidem iste fundus one object to be divided, for instance, 
commode reginnitMis divisionem reci- a piece of land, the judge ought, if 
piat, partes ejus singulis adjudicare the land easily admits of division, to 
debet, et si unius pai-s praigravare adjudge their respective shares to the 
videbitur, is invicem certa pecunia several co-proprietors. And if one of 
alteria condemnandus est. Quod si them receives too large a share, tho 
commode dividi non possit, veluti judge ought to order him to pay a 
homo forte aut miilns erit de quo sum of money as compensation to the 
actum sit, tunc totus uni a^judicandus other. If the thing is one that cannot 
est, et is invicem alteri certa pecunia be advantageously divided, as, for in- 
condemnandus. stance, a slave or mule, then the 

whole must be adjudged to one, and 
the other must be condemned to pay 
a fixed sum as compensation to tho 
other. 


Q Q 


z. 2. 65; C. iii. 37. 3. 
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6. Si finium rcgundorum actum 
fuerit, dispicere debet judex an ne- 
cessatia sit adjudicatio: qino sane 
uiio casu necessoria est, si evidenliO' 
ribus iinibus distingui agros commo- 
dius sit, quam olim fuisseiit distincti; 
nam tunc neccsse est ex alterius agro 
partem aliquam alterius agii domino 
adjudicari, quo casu conveniens est 
ut is alteii certa pecunia debeat con- 
dcmnari. Eo qiioque nomine dam- 
nandus est quisque lioc judicio, quod 
forte circa fines aliquid malitioso 
commisit, verbi gratia, quia lapidcs 
finales furatus est, vcl arbores finales 
cecidit. Contumacia; quoqne nomine 
qiiisqne eo judicio condemnatur, ve- 
luti si quis jubente judice metin 
agr.os passus non fuent. 


1). X. 1, 2. 1 

7. Quod autem istis judiciis alicui 
adjiulicatum sit, id stalim cjiis fit cui 
adjiidieatum est. 


6. In the action Jiniim rcgundorum 
the judge ought to examine if tlio 
adjudication is necessary, and it is so 
only in one case, viz. if it would bo 
advantageous that the boundaries 
should be more clearly marked than 
before. In that case it becomes ne¬ 
cessary to adjudge to one party a 
portion of the field of the other, and 
consequently the person to whom it 
is adjudged ought to be condemned 
to pay a fixed stim as compensation 
to the other. In this action he ought 
also to be condemned who has frau¬ 
dulently interfered with the boun¬ 
daries, as,for instance, by carrying off 
the boundary stones, or cutting down 
the trees that mark the limit. A 
person may be also condemned by 
this same action for contumacy, who, 
in defiance of the order of the judge, 
opposes the measurement of tho 
fields, 

D. X. 1. 3, I. 3, 4. 

7. In these actions, anything ad¬ 
judged becomes at once the properly 
of tho person to whom it is adjudged. 


See lutrod. sec. 103. 


Tit. XVIII. DE PUBLICIS JUDICIIS. 


Puhlica judicia neque per actionos 
ordinantur, neque omnino quidquam 
simile habent cum ceteris judiciis de 
qiiibus locuti sumus, magnaque diver- 
situs est eorum et in instituendis et 
in exercendis. 


Public prosecutions are not intro¬ 
duced by actions, and bear no resem¬ 
blance to the other legal remedies of 
which w'e have hecn speaking. There 
is a great difference between them, 
both in the mode in which they are 
begun and in that in which they ore 
carried on. 


The subject of public prosecutions is foreign to a treatise 
which, like the Institutes, professes to treat only of private 
law. It is not noticed at all in the Institutes of Gaius, and 
is treated in a very cursory manner in this Title. For the com¬ 
prehension of this Title, it will be suflBcient to observe that, in 
the later times of tho Republic and in the first years of tho 
Empire* a series of laws was made, fixing the penalty to he 
attached to particular crimes, and prescribing the procedure to 
b^ employed in the trial. Many of these laws are briefly 
alluded to in this Title; and it was the trials conducted under 
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their provisions that alone received the name of puhlica judicia. 
Under the Empire, most of the crimes not coming under these 
special laws, and especially those provided against by a senatus- 
consultuni or constitution, were judged by the praetor or 
j>rafectus urbi in a more summary method. The judicium 
w’as then said to be, not publicum, but extra ordinem ; and 
gradually the method of procedure proscribed by the law for 
the different publica judicia fell into desuetude, and nothing 
was retained of the special laws but the penalty they fixed 
(D. ahiviii. 1.8), the procedure being the same as in iho judicia 
exlraordinaria. 

1. Publica autem dicta sunt, quod I. They are called public, because 

cuivis ex populo executio eorum generally any citizen may institute 
plerumque datur. them. 

D. xxiii. 2. 43. 10. 

There were certain persons excluded from the right of 
bringing a criminal accusation; for instance, women, unless the 
injury complained of was done to themselves or their near rela¬ 
tions, and persons below the age of puberty, persons made 
infamous by a judicial sentence, and pemons so poor as not to 
possess fifty aurei. (I), xlviii. 2. 2. 8 and 10.) But, generally 
speaking, it was the right of any one to make a criminal charge, 
although he might be totally unconnected by any ties with the 
person who suffered from the crime. 

2. Publicorum jiuliciorum quivdam 2. Some public prosecutions are 

cajiitalia sunt, qua'dam non capitalia. capital, some are not. We term capi- 
Capitalia diciiiius, qua* ultimo sup- tal those which involve the extreme 
plicio aihciuut, vel aquo} et ignis punishment of the law, or the inter- 
interdictiono, vel deportatione, vel diction from fire and water, or depor- 
mctallo; cetera, si quam infamiam tation, or the mines. Those which 
irrogant cum damno pecuniario, haic carry with thorn infamy and a pecu- 
publica quidem sunt, non tamen capi- niary penalty are public, but not 
talia. capital. 

D. xlviii. 1, 2. 

0 

3. Publica autem sunt htec: lex 3. The following laws have refer- 

Julia majestatis, quai in eos qui con- ence to public prosecutions. The 
tra imperatorem vel rempublicam lex Julia majestatis, whicli subjects to 
aliqnid moliti sunt, suuni vigoroni its severe provisions all who attempt- 
extendit. Hitjus penna aoimm amis- anything against the Emperor or 
sionem sustinet, et inemoxia rei etiam State. The penalty it inflicts is the 
post mortem damnatur. loss of life, and the memory of the 

guilty is condemned even after his 
death. 

D. xlviii. 4. 11. 

The lex Julia majestatis was passed in the i’me of Julius 
CoDsar. (D. xliii. 4.) 


Q Q » 
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AUquid moliti sunt. The design, without any overt act, was 
enough to sustain the chargo. 

Etiampost mortem. (See Bk. iii. Tit. 1. 5.) 


4. Item lex Julia do adulteriis 
coercendis, quje non solnm teniera- 
tores alitnnram nuptianim gladio 
piinit, 9ed et eos qui cum masculia 
nefandain libidinein exercere audent; 
sod eadem lege .liilia otiam stupri 
flagliiuni puuitur, cum quis sine vi 
vel virginem vel viduam lionesto vi- 
venteni stupraverit. Pmiiam autem 
eadom lex iiTogat peccatoribus, si 
bonesti sunt, publicationem partis 
dimidiaj bonorum; si liumiles, cor¬ 
poris coercitionem cum relegatione. 


4. Also the Ivx Julia dc adulteriis, 
which punislies ^vith death not only 
those who defile the marriage bed, 
but those also who give themselves 
up to works of lewdness with their 
own sex. The same law also punishes 
the seduction without violence of a 
virgin, or of a widow of *iionest 
character. The penalty upon offenders 
of honourable condition is the con¬ 
fiscation of half their fortune, upon 
those of low condition, corporal 
punishment and relegation. 


D. xlviii. 34, pr. and 1. 


The k'.v Julia de 'belongs to the time of Augustus, 

about B.c. 167. 

Gladio quinit. The lea' Julia only punished the guilty with 
confiscation of a portion of their property and relegation. 
(Paul. Sent. ii. 26. 14.) Constantine affixed the graver 
penalty. (0. ix. 9. 31.) 


5. Item lex Cornelia de sicariis, 
qiUE homicidas iillore ferro perse- 
quitur, vel cos qui hominis occidendi 
causa cum telo ambulant. Telum 
autem, nt Gains noster in interpre- 
tationc legum Duodecim Tabularum 
scriptum reliquit, vulgo qmdem id 
ni>pellatur, quod ab arcu mittitur; 
sed et omno significatur quod manu 
cujusdam mittitur. Sequitur ergo ut 
lapis-et lignum et ferrura hoc nomine 
contineatur, dictumque ab eo quod in 
longinquum mittitur, a Graica voce 
OTTO Tov rrfKov. Et banc significatio- 
neiu mvenire possumus et in Grieco 
nomine; nam quod nos telum appel- 
lamus, illi fieXos appellant airit tov 
/SuXXfO’dat. Admonet nos Xeno¬ 
phon, nam ita scribit: koi to deXt} 
ofiov i<j)(p(TO, \uy)^ai, TO^fvfiara, 
a(p€vB6pai, nXela-Toi Be /cal Xi^oi. 
Sicani autem appullantur a sica, quod 
signiflcat ferreum cultrum. Eadem 
lege et venefici capite damnantur, qui 
artibus odiosis lam venenis quam 
susurris magiois homines occiderint, 
vel, mala medicament^ publico ven- 
diderint. 


5. Also the U\v Cornelia de sicariis, 
which strikes with the sword of ven¬ 
geance those who for the purpose of 
killing a man go armed with a telum. 
By telum, according to the interpre¬ 
tation given by our Gains in his com¬ 
mentaries on the Twelve Tables, is 
ordinarily meant anything that is 
shot from a bow, but it equally sig- 
nifles anything sent from the hand. 
Thus, a stone, a piece of wood, or of 
iron, is included in the meaning of 
the term, for it merqly implies some¬ 
thing impelled to a ^distance, being 
derived from the Greek word tjjXov. 
And the corresponding word in Greek 
has the same signification, for what 
we call tehvm, they call fitXos, from 
/SdXXco-^ai, as we may learn from 
Xenophon, who says, “they carried 
^eXJ 7 ,’’ viz. spears, arrows, slings, 
and a great quantity of stones. As¬ 
sassins are called sicarii from sica, a 
short sword. By the same law, poi¬ 
soners are condemned who by hate¬ 
ful arts use poisons or magic charms 
to kill men, or publicly sell hurtful 
drugs. 
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D. xlviii. 8. 1; D. 1. 10. 283. 2. • • 

Lex Cornelia de sicariis^ passed during the dictatorship of 
Sylla, B.c. 80. 

6. Alia dcinde lex asperrimum 6. Another law, the lex Pompeia de 

crimen nova poena perseqiiitur, qure parricidiis, inflicts on the most hor- 
Pompeia de parricidiis vocatur. Qua rible of crimes, a singul^ punish- 
cavetur, ut si quis parentis aut fllii, ment. It provides, that any one who 
aut omnino aiTectionis ejus qufn Las hastened the death of a parent 

nunpupatione parricidii continetur, or child, or of any other relation 

fata ^roperaverit, sive clam sive whoso murder is legally termed par- 
palam id ausus fueiit, nec non is ricide, whether he nets openly or 
cujus dolo nialo id factum est, vel secretly, and whoever instigates, or is 
conscius criniinis existit, licet cx- an accomplice in the commission of 
traneus sit, poena parricidii puuiatur. the crime, although a stranger, shall 
Et neque gladio neque ignibus neque undergo the penalty of parricide, 

ulla alia solemni poena suhjiciatur. He will he punished, not by the 

sed insutus culeo cum cane et gallo sword, nor by lire, nor by any ordi- 

galjinacco et vipora et simia, et inter navy mode of punishment, Uut he is 

eas ferales angusLias comprehensus, to be sown up in a sack with a dog, a 
secundum quod regionis qimlitas tu- cock, a viper, and an ape, and iu- 

lerit, vel in vicinum mare vel in am- closed in tliis Iiorrible prison lie is to 

nera projiciatur: ut omnium eleinen- be, according to the nature of tlie 

tornm usii viviis carore iiicipiat, et ei place, thrown into the sea, or into a 

cmliim superstiti et terro mortuo river, that even in his lifetime lie 
auferatur. Si quis autem alias cog- may begin to bo dejuived of the use 
naiioiie vel aflluitate conjunctus per- of the elements, and that the j^ir 
sonas necaverit, pinnam legis Cor- may be denied to him while ho lives, 
neliie de sicariis sustiuebit. and the eartVi when he dies. He who 

kills other persons allied to him by 
cognation or alliance, shall undergo 
the penalty of the lex Cornelia de 
sicariis. 

D. xhiii. 9. 1. 0; C. ix. 17. 

Lex Ponipeia de parricidiis^ passed in the consulship of 
Pompeiua, b.c. 52. The punishment mentioned in the text is 
borrowed from the legislation of the Twelve Tables. The 
lex Pompeia, under the term parriciditim, embraced the murder 
of any ascendant of a husband or wife, of consohrini, of a 
step-father, step-mother, father-in-law, mother-in law, &c., of a 
patron, and of a child if killed by the mother or grandfather, 
but not if killed by the father. (D. ?.lviii. 9. 1.) If there was 
no river at hand, the offender was torn to pieces by wild beasts. 
(D, xlviii. 9. 9.) 

7. Item lex Cornelia de falsis, quaj 7. Also the lex Cornelia de falsis, 
etiam testamentaiia vocatur, pcenam otherwise called -testamentaria, pun- 
irrogat ei qui testamentum vel aliud ishes any one who shall have written, 
instrumentum falsum scripserit, sig- sealed, read, or substituted a false 
nificaverit, recitaverit, subjeoerit; testament, or any other instrument, 
quive signum adulteiinum fecerit, or shall liave made, ci;t, or impressed 
Bculpserit, expresserit scieus dolo a false seal, knowing h wilfully. 
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n)alo. lyns^ie legis poena in servos The penalty is, upon a slave, the 
iiltimum supplicium est (quod etiam extreme punishment of tho law, as is 
in lege de sicariis et veneficis serva- pronounced by the hx Cornelia upon 
tur), in liberos vero deportatio. assassins and poisoners; that upon 

freemen is deporlation. 

D. xlviii. 10. 1. 13. 1C. 1. 

Lex Cornelia de falsie, or Cornelia testamentaria, was 
passed under the dictatorship of Sylla, B.c. 80. 

8. T^em lex Julia de vi puhlica seu 8. Also the lex Julia dc vi ptiblica 
private adversus eos exoritur, qui seti privnta punishes those who are 
vim vel armatam vel sine aiinis com- guilty of violence, whether with armed 
miserint: sed si quidem armata vis force or without. For violence witli 
nrguatur, deportatio ci ex lego Julia armed force, the penalty inflicted by 
de vi publics iiTogatur; si vero sino the lex Julia de rt puhlica is deporta- 
armis, in tertiam partem bonorum tion. For violence without arms, it is 
publicatio imponitur. Sin autem per the confiscation of a third of tho 
vim raptus virginis vel vidutc vel offender's property. But in case of 
sanctimonialis vcl alterins fnerit per- the rape of a viigin, a widow, a per- 
petratus, tunc et peccatores et ii qui son devoted to religion, or any one 
opem llagitio dcdcrunt, capite purii- else, both the ravishers and all who 
untur, secundum nostrn; constiluti- have aided in tho commission of tho 
onis definitionem ex qua hoc apertius crime are punished capitally, accord- 
est scire. ing to the provisions of our consti¬ 

tution, in which may be found fuller 
information on this head. 

** D. xlviii. 0. 10. 3; C. ix. 13. 1, pr. and foil. 

Lex Julia de vi, passed in the time of Julius Ceesar or 
Augustus, but its exact date is not known. 

0. Item lex Julia peculatus eos 0. Also the lex Julia dr prculatu, 
punit, qui pecuniam vel rein publi- punishes those who have stolen public 
cam vel sacram vel religioeam furati money, or anything sacred or reli- 
fuerint. Sed si quidem ipsi judices gious. Magistrates, who, during the 
tempore administrationis publicas time of their administration, have 
peennias subtraxerint, capitali ani- stolen the public money, are punish- 
madversione puniantur; et non so- able caiiitally, as also are all who 
lum hi, sed etiam qui ministerium aid them in their robbery, or who 
eis ad hoc exhibuerint, vel qui sub- receive their plunder from them, 
tractas ab his scientes snsceperint. Other persons who offend against 
Alii vero qui in hanc legem incide- this law are subject to the penalty of 
rint, poenoc deportationis subjugantur. deportation. 

D. xlviii. 13. 1.3; C. ix. 38. 

TjCx Julia peculatus. The exact date of this law is also 
unknown. It probably belongs to the same epoch as the lex 
Julia de vi. 

10. Est et inter publica judicia lex 10. There is also the lex Fahia de 
Fabia de plagiariis, quie interdum plagiariis, which inflicts, in certain 
capitis poenara ex sacris constitutioni- cases, capital punishment according 
bus irrogat, interdum leviorem. to tlie constitutions, sometimes a 

lighter punishment. 



LIB. IV. TIT. XVllI. 


60Q 


C. ix. 20. 7. 

Oicero refers to this law (pj'o Habirio, 3), but nothing more 
is known of it. A plagiarius was one who knowingly kept in 
irons, or confined, sold, gave, or bought a citizen (whether 
freeborn or a freedmun) or the slave of another. 


11. Sunt pra3terea publica judicia, 
lex Julia ambitus, lex Julia repetuii- 
darum, ex lege Julia dc annona, et lex 
Julia de residuis: qu.^; de certis capi- 
tulis loquiintur, et animre quidem 
amissioncm non irrogant, aliis autem 
poBiiis eos subjiciunt qui pru;cepta 
earum neglexerint. 


11. The following laws also pertain 
to public prosecutions: the lex Julia 
de ambitu, the lex Julia repetundarum, 
the lex Julia de annvna^ and the lex 
Jii/iu de residiiis. These laws apply 
to certain special cases, and do not 
carry with them the punishment of 
death, but lesser punishments against 
ofTcnders. 


D. xlviii. 11; D. xlviii. 13. 2. 4, 5; I>. xlviii, 12. 2, pr. and foil.; D. xlviii. 14. 

Ld.v Julia de ambilu, made in the time of Augustus, to 
repress illegal methods of seeking offices. (D. xlviii. 14.) 

Le.T Julia repetundarum^ made in the time of Julius Cajsar, 
to punish magistrates or judges for receiving bribes. 

Lc.v Julia de annona, made to repress combinations for 
heightening the price of provisions. 

Lex Julia de residuis, made to punish those who gave an 
incomplete account of, or misappropriated, public moneys com¬ 
mitted to their charge. (D. xlviii. 13. 2.) 

It is uncertain whether these last two laws belong to the time 
of Julius CtESiU’ or of Augustus. 


12. Sed de publicis judiciis lia'C 
exposuinms, ut voids possibile f>it 
summo digito et quasi iier indicem 
ea tetigisse: alioquin diligentior eo- 
rum scientia vobis ex latioribus Di- 
gestorum seu Pandectarum libris, 
Deo propilio, adventura est. 


12. This notice of public prosecu¬ 
tions has only been meant to give 
you the merest sketch that might 
servo you as a guide to studying 
them. You may, with the blessing 
of God, gain a more complete know¬ 
ledge of them from the fuller account 
given in the Digest or Pandects. 
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Alluvion, 177 

Altius tollendi servitus, 199 
Alveus dereliotus, 178 
Antonina quarta, 117 
Appeal, 70, 591 
Aqunc ductus, 197 
Aquiliana stipulatio, 484 
Aquilius G alius, 484 
Arbiter, 68 

Arbitrium judicis, 183 
Argentorii, 548 
Aits, 451 

Arrogation, 114, 401 
As, divisions of, 270 
Assertor libert^tk, 91 
Athens, 80, 86 
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Aiictor, 144 

Auctoritas tutoris, 33, 141, 14D 


B. 

Beneiicium abstincndi, 302; legis 
CoroeliBe, 203; seporationis, 300; 
inventarii, 300 ; cedendarum actio- 
nuin, 440; ordiuis, 440; compe- 
tentiro, 647 

Birth, when condition of child de¬ 
pended on date of, 12S 
Blood, relationship of, 34, 382 
Bona vi rapta, 41)9 
Bontv ildei judicia, 413 
Bonitarium (dominium), 43 
Bonorura emptor, 407 
Bonorum possessio, 248, 20H, 358, 
' 393; various kinds of, 395, 407 
Bonorum vcuditio, 407 


C. 

Cadiica, 314 
Galunmia,^ 588 
Canon, 214 

Capitis deminutio, 30, 122 
Capito, 18 

Captivity, testaments .made in, 262 

Caput, 30 

Caracal]a, 20, 30 

Catoniana regula, 310 

Cautio, 437, 449 

Census, 91 

Centuries, 4 

Cessio in jure, 09, 107 

Chirographs, 448 

Citizenship, 29 

Code, 23, 24 

Codices, 448 

Codicilli, 350 

Cognati, 34; degrees of, 382; succes¬ 
sion of, ab intestato, 381 
Cognitor, 469, 561 
Go-legatees, 313 
Collegia, 169 
Colonus, 88, 189 
Comitia, 2, 4, 6, 7, 8 
Commercium, 10, 30 
Coramixtio, 183 
Commodatum, 410 
Compensatio, 488, 530, 547 
Gonce^on, when condition of child 
dat^ from, 126 


Conciihinatus, 35, 112 
Condemnatio, 04, 542 
Condictio, 00, 412 
Condition, 450 
Conductio, 457 
Confarreatio, 104 
Confusio, 182, 488 
Connubium, 8, 30, 32, 34 
Consanguincus, 307 
Consilium, 93, 00 
Consolidatio, 210 
Constitutions, 83 
Consuetudo, 85 
Contract, 411, 412, (tc. 

Contubcmium, 110, 408 
Conviciura, 509 
Co-proinissors, 425 
Co-stipulutors, 425 
Crassa negligciitia, 407 
Creditor, 130 
Cretio, 300 

Culpa, 400, l(i7 ; lata, ib.; Icvis, ib. 
Curator, 30, 129, 118 
Curia, 2, 4, 113, 114 
Custom, 85 

D. 

Damnum, 400, 508 
Debtor, 430 
Decisions, the fifty, 23 
Decreta, 10, 83 
DecuriiT', 2 
Dedilitii, 92, 390 
Defensor, 143 

Degree of relationship, 107 
Delegatio, 480 
Delicta, 489 
Demonstratio, 62 
Denuntiatio actionis, 70 
Deportatio, 122 

Depositum, 418; mode in distress, 
534 

Derelictoi res, 194 
Digest, 23 

Dies continui, 160; utiles, ib., 399 
Dies cedit and dies venit, 321 
Diligentia, 408 
Divorce, 112 
Dolus, 186, 467 

Dominium, 43, 106; bonitarium, 43 
Dorainans, res, 197 
Dominica potestas, 100 
Donatio, 227; inter vivos, 230; mor¬ 
tis causa, 228,229; propter uuptius, 
112, 231 
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Dos, 112, 2G4 
Duplicatio, 577 

E. 

Edicta, 11, 16, 17, 83, 84= 
Emancipation, 32, 125 
Emanciputi, succession of, 208 
Emperor, 15 

Emphyteusis, 46, 214, 460 
Etdptio, 451 
Epistoloj principum, 83 
Ercptitium legatum, 313 
Exoeptio, 05, 50!); mctus causa, 
570; doli mali, 570; in factum 
composita, 570 ; non numeratro pe- 
cuniiv, 571; pacti conventi, 572; 
jurisjurandi, 572 ; rei judicatas, in 
judicium deducts, 573; iJeipetuae, 
574; temporalcs, 575 
Exciiange, 453 
Execution, 61, 70 
Executor, 71 
Exercitor, 550 
Exlieredatio, 203 
Existimatio, 36 
Expensilatio, 483 
Expromissio, 486 
Extraordinaria judicia, 70 

F. 

Familia, 190, 240 
Faniilim emptor, 252, 254 
Family, 30, 90 
Eerie, 172 

Fideicommissa, 337, 347 
Fidejussor, 442 
Fidepromissor, 443 
Filiusfamili&s, peculium of, 238; power 
of making testament, 255, 260 
Fiscus, 28, 216, 350, 405 
Formula, 62 
Freedom, 28 
Fructus, 289 
Fungibiles res, 414 
Furiosi, 103, 150, 445 
Furtiva res, 222 

Furtum, 490; manifestum, 401 ; nec 
nianifestum, 491; conceptum, 491 ; 
oblatum, 492 ; prohibitum, 492 

G. 

Gains, 10 
Gentes, 2, 3 
Gentiles, 379 


II. 

Habitatio, 213 

Heres suus, 300; necessarius, 95, 
275, 299 ; extraneus, 303 
Hereditas, division of, 275, 276, 278 
Honorarium jus, 12, 83 
Honoraria, 475 
Husband, 104,112, 160,638 
Hypotlieca, 45, 215, 410 

I. 

Imperium, 63 
Infaraia, 36« 

Infantes, 145, 436 
Ingenui, 89,121 
Innorainati contractu, 419 
Injuria, 509 
Institor, 550 
Institutio hercdum, 271 
Institutes, 24 
Intentio, 64 

Interdicts, 08, 578; origin of, 679 ; 
prohibitory, restitutory, exhibitory, 
580 ; possessory, 680; quorum bo- 
norum, 582 ; Salvianum, 458, 582 ; 
uti possidetis, 583; utrubi, 584 ; 
simple and double, 586 ; procedure 
in, 587 

Interdictio aquae et ignis, 130 
Tntestati, 352, 353; order of succes¬ 
sion to, 363,354, &o .; order of suc¬ 
cession, as fixed by Novels, 400 
Inventory, 305 

Islands formed in sea, 177; in rivers, 
178, 179 

Italy, conquest of, 10 
Italicum solum, 39, 219 
Iter, 197 

J. 

Judex, 67, 61, 63, 07; office of, 591 
Judicatum solvi, 662 
Judicia legitima, 573; imperio con- 
tinentia, 573 ; publica, 594; extra* 
ordinaria, 70, 407, 504 
Jura, in re, 42, 165, 195 ; ad rem, 42 
Jurisconsulti, 18 
Juris proecepta, 78 
Jurisprudentes, 12,18, 84 
Jurisprudentia, 18, 26, 78 
Jus, 27, 77; civile, ^8: gentium, 11, 
14, 26, 79; naturale, 13,26,77,79 1 
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liberornm, 376; ad rem, 42, 409 ; 
in re, 42 

Jiisjurandum, 589 
JostiiiiaD, 22 

L. 

Labeo, 18 
Lacodnitnon, 85 
Latini Juniani, 92, 390 
Law of Mature, 13 

Legacy, 307; kinds of, 308, 309; 
ademption of, 316, 832; invalida¬ 
tion of, 328; poente nomine, 331 
Legitim! heredes, 364, 3^ 
Legitimatio, 112 
Letters, 186 

Lex, 16, 26, 81; ^utia, 61, 492; 
j^lia Sentia, 93, 94; Anastasiana, 
367, 380 ; Apnleia, 443; Aquilia, 
602 ; Atilia, 140; Atinia, 220 ; Cor¬ 
nelia, 84; de falsis, 202 ; de sica- 
riis, 101, 505, 513, 597; Ealcidia, 
296, 332; Furia, 443; Fusia, 98, 
320 ; Hortensia, 82; Hostilia, 500; 
Julia de adulteriis, 595; de ambitn, 
599; de annona, 500 ; mqjestatis, 
595; peculatus, 508; repetuiidarum, 
590; de residuis, 509; de vi, 220, 
585, 598; Junia Norbana, 390; 
Junia Velleia, 207; Papia, 155, 314, 
325; 327; 388 ; Petronia, 101; Plau- 
tia, 220; PljEtoria, 149; Pompeia, 
597; Publilia, 444 ; Eegia, 84; Vale¬ 
ria, 82 ; Voconia, 325, 334, 307 
LibeUus conventionis, 70, 535 
Liberalis causa, 529 
Libertas, 28, 00 
Libertinus, 00 

Libertus, succession of ab intestato, 
380; assignment of, 391 
Libripens, 51 
Lis sua, 515 
Literte, 447 
Litis eestimatio, 563 - 
Litis contestatio, 66 
Looatio, 457; principal heads of, 457 
Loci venerabiles, 479 

M. 

Mancipatio, 61 
Mancipi (res), 40 
Mancipium, lOO 
Mandatoip, 468 


Manumission, 90, 91, 99 
Manus, 41,100 
Manus injectio, 61 

Marriage, 104-110; prohibited de> 
grees of, 106 
MaterfamUias, 103 
Matrimoniura, 102 
Memoria damnata, 355 
Militare testamentum, 254 
Missio in bonorum possessionem, 69 
Modestinus, 21 
Mora, 467, 478 
Morality, 14, 26, 77 
Mother, succession of, 371, 376 
Multa, 402 
Mutuum, 416 

N. 

Naturale (jus), 13, 77, 79 
Naturales liberi, 112, 114 
Necessarius heres, 05, 275 
Nexum, 51 
Nomina, 448 
Novatio, 486, 487 
Novels, 25 
Noxa, 566 
Nullius res, 170 
Nuncupatio, 247 

o: 

Oath, 589. 

Obligation, 60, 408; divisions of, 410, 
411, 422; made re,' 412; made 
verbis, 410 ; made literis, 447; 
made consensu, 449; quasi ex con¬ 
tractu, 475 ; dissolution of, 481; 
ex delicto, 489; quasi cx delicto, 
515 

Occupatio, 46, 172 
Offlcium judicis, 591. 

Operarum, Operis, locatio, 457 
Oratio, 204 

P. 

Pacta, Pactio, 411 
Pandects, 23 
Papinian, 19 
Papirius, 5 

Parricide, punishment of, 697 
Paterfamilias, 09 

Patria potestas, 30, 102,103; disso¬ 
lution of, 121 
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Patricians, 124 

Patrimonium, res in patrimonio vel 
^xtra patrimonium, 167 
Patron, 94, 138; right of succession 
to libertus, 380 ; power of assigning 
libertus, 391 
Paul, 20 

Peculiura, adventitium, 239, 440; 
castrense, 102, 239, 241 ; quasi 
castrense, 102, 239; profectitium, 
240; of slaves, 241, 321, 649; tes¬ 
taments respecting, 259; contracts 
affecting, 247. 

Peregrini, 11, 57 
Persona, 28, 87 
Pictures, 187 
Pignus, 45, 215, 418 
Pignoris capio, 61 
Plagiarius, 559 
Plebeians, 2, 8 
Plebiscita, 15, 82 
Plus petitio, 544, 545 
Poena, meaning of, 402 
Poona! nomine legatum, 331; poena* 
stipulatio, 440 
Populus, 2, 8 
Ports, 168 

Possessio, 44, 160, 193, 217 
Posscssionis justa causa, 218, 223 
Possessor bona fide, 222, 223, 225 
Possessory interdicts, 218, 580, 584, 
585 

Posthumi, 133, 265, 327; quasi post- 
humi, 265 

Postliminium, 124, 125, 175 
Postulatio judicis, 60 
Prredia stipendiaria, 192; tributaiia, 
192 

Pra* Pectus urbi, 142 
Pragiidicialis formula, 65 
Prappostere concopta stipulatio, 439 
Prspscriptio, 47, 219; longi temporis, 
219, 243; longissimi temporis, 226 
Prnetor, 11, 17, 83 
Prirtorium jus, 17, 83 
Precario, 683 
Procurator, 97, 561 
Prodigus, 129, 152 
Promissor, 424 
Proof, burthen of, 450, 569 
Provinciale solum, 219 
Puberty, 147 
Publicae res, 168 
Publicatio, 465 

Pupil, see Tutor; alienation by, 235 
Pupillai’y substitution, 284 


Q. 

Quadrupes, 559 

Quarta Antonina, 119, 296; legitimft, 
or Falcidia, 206, 208 
Quasi possessio, 195; traditio, 195 

R. 

m 

Redbibitio, 454 
Regiila Gatoniana, 316 
Relegatio, 123, 136 
Religiosse res, 171 
Replication, 670 

Res, 37, 165, 106; communes, 187; 
publics*, 168; nulliiis, 170; saerJB 
171; religiosa;, 171; sanctac, 171; 
incorporales, 195 ; fungibilea, 414; 
inter alios acta, 433 
Rescripta, 16, 83 

Restitutio in integrum, 122, 137, 150 
Revocation of testaments, 289 
Rights, 27, 42 
Rivers, 168, 178 

S. 

Sacramenti actio, 58 
Saerffi res, 171 

Sale, effect of, dn passing property, 
192; contract of, 461, 454 . 

SanctiB res, 171 
Satisdatio, 562; tutorum, 152 
Sea, 108 
Sea-sliore, 168 
Scctio bonorum, 465 
Semestria, 156 
Senate, 17, 82 

Senatus-consultum, 82; Claudianum, 
88, 406; Largianum, 390; Mnce- 
donianum, 554; Orpbiliannm, 376; 
Pegasianum, 338; Sabininnum, 
361; Tertullianum, 371 ; Trebel- 
lianum, 340; Yelleianum, 234, 445 
Separatio, 300 
Serviens res, 147 

Servitus, 44, 196, <Sfc.; msticomm 
proediorum, 197; urbanomm prPR- 
diornm, 198, 199; mode of consti- 
tituting, 202; mode of extinguish¬ 
ing, 210; personal, 204; actions 
relating to, 213 

Servus, 31,100,101; appointed tutor, 
'BiO; appointed hen. 278; ordi- 
narius, 820; stipulations, 447; vi- 
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carius, 820; corruptus, 493; orci- 
nus, 349; servus poenie, 123 ; con- 
tracls made by, 549 
Slave, see Servus 
Slavery, 87 

Societas, 461; divisions of, 401; So- 
cietates veetigales, 462, 404 
Solutio, 481 
Spadones, 120 
Specifieatio, 170,170 
Sponsalia, 109 
Sponsio, 421 
Sponsores, 443 
Sporii, 111 
Statu liber, 00 
Status, 28, 87, 115 

Stipulation, 420, <fec.; of slaves, 420; 
division of, 428; ineifectual, 430; 
Stipulatio de rato, 430; Aquiliana, 
403 

Stoics, 13 
Stuprum, 111 

Substitutio vulgaris, 281; pupillaris, 
284; quasi pupillaris, 285 
Sui lieredes, 49, 300; order of suc¬ 
cession ab intestato, 354, 364 
Superficies, 215 

T. 

Testament, 245; modes of making, 
246, 247, 249; calatis comitiis, 
245; per sea et libram, 240, 250; 
procinctum, 246 ; tripartitum, 249; 
military testament, 254; destitu- 
tum, 289; irrittim, 257, 289; rup- 
tura, 289 ; inufficiosum, 294 
Testamenti factio, 250, 272, 325 
Theft, 490 
Theodosius, 21 
Thesaurus, 190 
Thing, 37, 165 
Tignum, 184 
Tignum injunctiim, 184 
Tradition, 46, 191, 193; quasi tra- 
diUo, 195 


Transcriptium nomen, 449 
Treasure, 190 
Tribus, 2 

Triplicatio, 65, 677 
Turpitudo, 36 

Tutela, 128; of women, 143; of pa¬ 
trons, 138; of parents, 139; fidu- 
ciaria, 139; how ended, 147 
Tutor, 129; appointment of, by tes¬ 
tament, 131; legitimi tutores, 134 ; 
fiduciarius, 140; dativus, 140; ex¬ 
cuses of, 155; suspected, 160 
Twelve Tables, 6 


U. 

Ulpian, 20 
Universitas, 40, 109 
Usucapio, 47, 216 
Usurpatio, 220 
Usus, 211 
Ususfructus, 204 
Utcrini, 307, 370 


V. 


Vacantia bona, 223 
Venditio, 451 
Via, 198 

Vindicatio, 180, 519 
Viiidicta, 91 


W. 

Way, width of, 108 

Wife, 34; property of, 232, 234, 537, 
638 

Wild animals, 172 

Women, their power of adopting, 
120; under tutelage, 128, 143; 
could not bring public actions, 
161, 595 


WotdfttU and Kinder, Primer*, 4n|[cl Ccurt, Skinner Slicct, Ijoucion. 
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